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CAUSES   ARGUED   AND   DETERMINED  IN   THE   SUPERIOR, 

COMMON  PLEAS,  PROBATE  AND  INSOLVENCY 

COURTS  OF  OHIO. 


FAfl^URE  TO  APPROPRIATE  FUNDS  FOR  MUNICIPAL 
EMPLOYES. 

[Common  Pleas  Court  of  Franklin  County.] 

Osborne  v.  City  op  Columbus. 

Decided,  October  21,  1904. 

Municipalities — Conflict  Between  Agencies  of — Employes  of — Can  Not 
Rest  Right  of  Recovery  for  Services  upon  Contract — Failure  to 
Appropriate  Sufficient  Funds  to  Pay — Wrongful  Suspension  of  Em- 
ployes— Public  Policy. 

1.  An  employe  of  a  municipal  corporation  can  not  rest  his  right  to 

recover  for  services  rendered  upon  contract;  and,  if  wrongfully 
suspended,  he  can  not,  without  taking  proper  steps  to  have  him- 
self reinstated,  compel  the  municipality  to  pay  him  compensation 
for  the  period  during  which  he  was  suspended. 

2.  Where  the  appeal  for  reinstatement  is  made  to  a  civil  ^rvice  com- 

mission, the  authority  of  which  the  director  of  public  safety  re- 
fuses to  recognize,  the  appeal  should  be  followed  by  an  appllca- 
tioh  to  a  tribunal  having  jurisdiction  to  decree  and  enforce  a 
reinstatement. 
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3.  But  where  the  suspension  is  made  on  the  ground  that  the  munici- 
pality has  failed  to  provide  funds  to  pay  for  the  services  of  a 
suspended  employe,  the  suspension  is  not  wrongful,  and  neither 
a  contract  of  employment  nor  the  civil  service  act  would  furnish 
him  any  protection  against  a  suspension  on  that  ground. 

Bigger^  J. 

The  case  is  submitted  to  the  court  upon  the  demurrer  of  the 
plaintiff  to  the  answer  of  the  city.  The  plaintiff  seeks  to  recover 
his  salary  as  a  member  of  the  fire  department  of  this  city  during 
the  period  when,  by  order  of  the  director  of  public  safety  of  the 
city  of  Columbus,  he  was  suspended  from  the  force,  upon  the 
ground,  as  stated  in  the  order  of  suspension,  that  the  funds 
appropriated  by  the  city  council  for  the  payment  of  the  fire 
department  for  that  year  (1902)  were  insuflScient  to  pay  the 
entire  force,  and  that  it  was,  therefore,  necessary  to  suspend 
a  number  of  the  fire  force,  of  which  plaintiff  was  one.  This 
suspension  was  first  ordered  in  October  of  1902,  by  which  order 
he  sras  suspended  to  the  first  of  January,  1903,  and  again  on 
the  last  day  of  December,  for  the  same  reason,  he  was  again 
suspended  for  lack  of  funds.  Shortly  after  each  order  of  sus- 
pension the  plaintiff  appealed  to  the  civil  service  commission, 
which  found  the  suspension  to  be  without  authority,  and  at- 
tempted to  order  his  reinstatement. 

The  answer  sets  up  the  fact  that  after  the  suspension  of 
plaintiff  and  twenty-eight  other  members  of  the  fire  depart- 
ment, during  the  latter  part  of  the  year  1902,  to-wit,  from 
October  20,  the  expenses  were  kept  wnthin  the  appropriation, 
leaving  only  a  balance  of  $41.43,  and  that  the  salary  of  plaintiff 
and  the  other  twenty-eight  members  so  suspended,  would,  for 
the  period  from  October  20,  to  the  end  of  the  year,  have 
amounted  to  something  over  $4,000.  It  is  set  out  that  the 
director  of  public  safety,  C.  C.  Philbrick,  foreseeing  that  it 
would  be  impossible  to  pay  the  entire  force  of  firemen,  had 
appealed  to  the  city  council  to  take  some  action  to  relieve  the 
embarrassing  situation,  but  that  no  action  was  taken  and  no 
additional  funds  were  provided.  It  is  then  averred  that,  at 
the  beginning  of  the  year  1903,  it  was  again  apparent  to  all  the 
city  officials  that  the  income  of  the  fire  department  would  be 
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insufficient  to  meet  the  expenses,  if  the  number  of  men  provided 
by  the  city  ordnance  should  be  retained,  and  that  the  plaint- 
iff and  twenty-eight  other  men  were  again  suspended  w^ithout 
pay  until  the  4th  day  of  ^lay,  1903,  by  which  a  saving  of  over 
$7,000  to  the  city  was  effected.  That,  as  a  matter  of  fact,  the 
total  receipts  of  the  fire  department  somewhat  exceeded  the 
estimate  of  the  same  made  at  the  opening  of  the  year  1903,  but 
notwithstanding  this  saying  of  over  $7,000,  by  reason  of  the 
suspension,  the  total  receipts  of  the  department  for  the  year 
exceeded  the  total  disbursements  by  only  $900.47,  and  that  the 
disbursements  were  kept  within  the  receipts  only  by  reason  of 
the  suspension  of  this  plaintiff  and  the  other  members  of  the 
department. 

It  is  stated  that,  during  all  the  time  of  this  suspension  from 
the  20th  of  October  to  the  4th  day  of  May,  the  plaintiff  per- 
formed no  services  of  any  kind  or  nature  whatsoever  for  the 
city,  but  it  is  admitted  he  was  ready  and  willing  to  do  so,  but 
was  not  permitted  to  do  so.  There  are  other  averments  in  the 
answer  which  I  will  not  now  undertake  to  state,  as  they  are  not 
material 

Very  elaborate  briefs  have  been  filed  upon  both  sides.  I  will 
not  undertake  to  cite  or  comment  upon  the  numerous  cases  cited 
by  counsel,  but  only  to  state  generally  my  conclusion. 

There  seems  to  be  some  conflict  in  the  authorities,  and  as  a 
result  of  my  examination  of  them,  I  am  led  to  the  conclusion' 
that  the  plaintiff,  if  the  facts  stated  in  the  answer  be  true, 
can  not  recover,  and  upon  these  general  considerations  or  prin- 
ciples which  seem  to  me  to  be  deducible  from  the  authorities. 
That  an  employe  of  a  municipal  corporation  can  not  rest  his 
right  to  recover  upon  contract,  is,  I  think,  clearly  established; 
that,  if  wrongfully  suspended,  he  can  not,  without  taking  the 
proper  steps  to  have  himself  reinstated,  compel  the  municipality 
to  pay  him  comi)ensation  during  the  suspension.  The  authori- 
ties which  hold  that  it  is  unreasonable  that  one  who  is  wrong- 
fully suspended  may  sit  quietly  by,  and  without  any  effort  to 
recover  his  place,  hold  the  city  liable  for  his  compensation, 
seem  to  me  to  be  reasonable  and  founded  upon  correct  prin- 
ciples. 
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But  in  this  case  the  plaintiff  did  appeal  to  the  civil  service 
commission.  The  authority  of  this  commission,  it  is  stated,  the 
director  of  public  safety  would  not  recignize,  claiming  that  it 
was  an  unconstitutional  body,  because  created  by  special  act  of 
the  Legislature.  Except  for  the  provisions  of  this  civil  service 
law,  the  director  of  public  safety  had  the  power  under  the 
Charter  Law  to  suspend  employes  in  his  department.  It  must 
be  conceded  that  this  act  which  called  into  existence  the  civil 
service  commission  was  clearly  unconstitutional,  but  whether 
constitutional  or  unconstitutional  it  had  no  power  to  enforce 
obedience  to  its  fiijdings  as  against  the  director  of  public  safety. 

Here  then  was  a  conflict  between  two  of  the  agencies  of  the 
city,  as  to  whether  or  not  the  plaintiff  was  rightfully  suspended. 
Clearly,  it  seems  to  me,  if  the  plaintiff  had,  by  virtue  of  his  em- 
ployment by  the  city,  any  right  to  continue  in  its  employment, 
he  could  in  a  proper  action  before  a  tribunal  having  jurisdic- 
tion have  had  such  right  decreed,  and  decree  enforced.  Could 
he,  under  such  state  of  facts,  stand  by  indefinitely,  and  without 
appeal  to  some  tribunal  having  authority  to  compel  his  rein- 
statement, hold  the  city  liable  for  his  compensation  when  no 
services  were  in  fact  rendered  ?  Or,  was  it  not  his  duty  to  have 
appealed  to  such  tribunal,  so  that  if  the  city  should  be  compelled 
to  pay  for  the  services,  it  might  also  receive  quid  pro  quo? 
There  seems  to  me,  I  confess,  to  be  much  force  in  the  reasoning 
that  to  adopt  such  a  conclusion  would  be  against  public  policy, 
as  it  would  encourage  those  wrongfully  removed  to  refrain  from 
an  appeal  to  a  tribunal  having  power  to  enforce  obedience  to 
its  mandates  and  obtain  compensation  without  the  rendition  of 
the  equivalent  in  services.  If  the  plaintiff  can  not  rest  his  right 
to  compensation  upon  a  contract  obligation  as  against  the  city, 
then  he  can  apparently  only  recover  his  compensation  from  the 
fund  appropriated  by  the  city  council  for  that  purpose,  and 
if  the  city  council  did  not  make  a  sufficient  appropriation,  and 
in  fact  did  not  at  any  time,  as  is  averred,  during  the  year  make 
an  appropriation  from  which  he  could  be  paid,  upon  what 
principle  can  he  now  recover? 

But  there  is,  it  seems  to  me  upon  consideration  of  the  authori- 
ties a  further  and  perhaps  more  serious  legal  obstacle  to  the 
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sustaining  of  this  demurrer,  and  thait  Ib  found  in  the  line  of  deci- 
sions cited  by  counsel  for  the  city,  that  where  the  ^ity  has 
failed  to  provide  funds  to  pay  for  the  services,  that  an  employe 
suspended  upon  that  ground  is  not  wrongfully,  but  rightfully 
suspended,  and  that  neither  his  contract  of  employment  nor  the 
civil  service  act  would  furnish  him  any  protection  against  a 
suspension  upon  that  ground.  The  answer  sets  out  that,  as  a 
matter  of  fact,  the  city  had  not,  at  the  lime  of  the  suspensions, 
nor  did  it  afterwards  either  during  the  year  1902  or  1903,  pro- 
vide a  fund  from  which  the  plaintiff  and  the  other  suspended 
members  of  the  fire  department  could  have  been  paid.  That,  in 
other  words,  while  the  city  council  had  fixed  the  number  of 
firemen,  that  it  did  not  in  fact  provide  the  funds  from  which 
the  director  could  pay  them,  and  that  this  necessitated  a  reduc- 
tion of  the  force.  It  seems  to  me  that  if  these  averments  of  the 
answer  be  established,  that  upon  the  authorities  cited  the  plaint- 
iff can  not  recover.  In  the  Kentucky  case  cited,  it  seems  that 
the  board  which  attempted  to  suspend  did  not  have  any  such 
authority  under  the  law,  and  the  court  so  found.  But  the 
director  in  this  case  clearly  had  the  power  to  suspend,  and  it 
would  seem,  upon  the  authority  cited,  that  if  he  did  suspend 
upon  that  ground,  that  it  was  rightful,  and  that  the  civil  service 
board  could  not  reinstate  one  suspended  for  such  cause. 

The  demurrer  for  these  reasons  must  be  overruled. 

J.  E.  Safer,  for  plaintiff. 

J.  M.  Butler,  for  defendant. 


APPOINTMENT  OF  JAIL  MATRONS. 

[Common  Pleas  Court  of  Darke  County.] 

The  State  op  Ohio,  ex  rel  Smith,  v.  Donovan  Robeson, 
Probate  Judge. 

Decided,  February  13,  1905. 

Jail  Matrons^Discretiona  of  Probate  Judge  as  to  Appointment  of—Ifot 
Limited  to  Personal  Fitness — Mandamus. 

The  act  of  April  8th,  1904  (97  O.  L.,  86),  authorizing  the  sheriff  of 
any  county  to  appoint  not  more  than  three  Jail  matrons,  no  ap- 
pointment to  be  made  except  on  the  approval  of  the  probate  Judge, 
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confers  on  such  probate  judge  a  discretion  which  can  not,  at  least 
in  the  absence  of  gross  abuse,  be  controlled  or  directed  by  writ 
of  mandamus. 

Allread,  J. 

This  action  is  brought  tx)  compel  the  defendant  as  probate 
judge  to  approve  the  appointment  and  fix  the  salary  of  a  jail 
matron  to  have  care  of  female,  insane  and  minor  prisoners. 

It  is  alleged  that  the  appointment  of  a  person  for  such  pur- 
pose has  been  made  by  the  relator,  as  sheriff,  and  that  the  de- 
fendant, as  probate  judge,  has,  without  cause,  refused  approval 
of  said  appointment  and  refused  to  fix  a  salary. 

The  answer  of  the  defendant  admits  that  the  appointee  is 
not  objectionable  to  him,  and  bases  his  refusal  to  approve  the 
appointment  upon  other  grounds. 

The  cause  is  submitted  upon  a  demurrer  to  the  answer. 

The  right  to  make  and  have  approved  the  appointment  of  a 
jail  matron  rests  upon  the  force  and  effect  of  the  act  of  April 
8th,  1904  (97  0.  L.,  86).  By  the  terms  of  this  act  the  sheriff 
of  any  county  may  appoint  not  more  than  three  jail  matrons, 
whose  duties  are  defined.    It  is  provided  that — 

**No  such  appointment  shall  be  made  except  on  the  approval 
of  the  probate  judge,  and  the  probate  judge  shall  fix  the  com- 
pensation of  said  matrons,  which  shall  not  exceed  $60  per 
month." 

It  is  contended  by  the  relator  that  the  power  of  making  the 
appointment  under  this  act  rests  solely  in  the  sheriff,  and  that 
the  discretion  of  the  probate  judge  is  limited  to  an  approval  or 
disapproval  of  the  personal  fitness  or  acceptable  character  of 
the  appointee. 

A  fair  and  reasonable  construction  of  the  act  sustains  a 
broader  view  of  the  discretion  of  the  probate  judge.  Not  merely 
the  personal  fitness  of  the  appointee,  but  the  appointment  itself 
is  subject  to  his  approval.  This  interpretation  is  in  hai*mony 
with  the  spirit  and  reason  of  the  law  as  reflected  from  its  his- 
tory and  the  causes  leading  to  its  enactment.  Special  laws 
had  been  passed  for  the  more  populous  counties  under  which 
jail  matrons  have  been  appointed.  By  recent  decisions  of  the 
Supreme  Court  such  special  acts  were  invalidated,    The  Legis- 
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lature  deemed  it  necessary  to  meet  these  conditions  by  general 
laws.  To  prevent  abuse  of  the  general  power  so  granted,  and 
as  a  check  against  its  unnecessary  use,  the  approval  of  the  ap- 
pointment by  the  probate  judge  was  required.  Both  the  sheriff 
and  probate  judge  must  concur  in  the  necessity  and  propriety 
of  the  appointment  before  it  has  any  validity. 

This  view  is  amply  supported  by  law  writers  and  adjudicated 
cases. 

Mecham  in  his  work  on  Public  Officers  (Section  124),  says: 
Where  the  appointing  power  **can  be  exercised  only  by  and 
with  the  consent  and  approval  of  the  senate  or  other  similar 
body,  its  exercise  has  no  effect  unless  such  consent  or  approval 
be  given."  ^ 

Chief  Justice  Marshall,  in  the  famous  case  of  Marbury  v. 
Madison,  1  Cranch,  137,  declares  that  the  delivery  of  the  com- 
mission to  an  appointee  is  merely  clerical  and  subject  to  ju- 
dicial control.  But  that  the  nomination  by  the  president  and 
the  appointment  with  the  advice  and  consent  of  the  Senate  are 
discretionary  and  political  acts  which  are  not  subject  to  judicial 
control,  and  that  an  application  to  the  court  to  control  in  any 
respect  such  discretion  would  be  rejected  without  hesitation. 

In  Walkins  v.  Walki7is,  2  Md.,  341,  a  writ  of  mandamus  to 
compel  the  Senate  to  act  upon  a  nomination  of  the  governor 
was  denied.  23  Am.  &  Eng.  Encyclopedia  of  Law,  347,  and 
authorities  cited. 

It  is  therefore  clear  to  my  mind  that  the  court  has  no  au- 
thority, at  least  in  the  absence  of  gross  abuse,  to  control  or 
direct  the  defendant  in  the  exercise  of  this  discretion  so  con- 
fided in  him  by  law.  See  Selby,  Auditor,  y.  State,  ex  rel,  63 
O.  S.,  541. 

In  this  view  of  its  interpretation  no  opinion  need  be  offered 
as  to  the  constitutionality  of  the  act ;  nor  as  to  whether  the  ap- 
pointment, if  made,  would  constitute  an  office  within  the  mean- 
ing of  the  Constitution. 

The  demurrer  to  the  answer  is  held  to  relate  back  to  the  pe- 
tition and  sustained. 

Anderson,  Bowman  &  Anderson,  for  relator. 

Bobeson  &  Yount,  for  defendant. 
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EVIDENCE  IN  SUPPORT  OP  CLAIM  FOK  INJURIES. 

[Superior  CJourt  of  Cincinnati,  Special  Term.] 

Elsie  Smith  v.  Wm.  E.  Johnson. 

Decided,  March  4,  1904. 

Physical  and  Moral  Health  of  Plaintiff — Collateral  Proof  cw  to — Scope 
of  Cross-Examination — Presumption  of  Contributory  Negligence — 
Charge  of  Court. 

1.  In  an  action  for  damages  on  account  of  an  injury  received,  testi- 

mony as  to  the  irregular  life  of  the  plaintiff,  offered  for  the  pur- 
pose of  showing  a  probable  impairment  of  health  prior  to  the  ac- 
cident, is  inadmissible. 

2.  The  rule  which  permits  an  attack  upon  the  credibility  of  a  witness 

in  a  civil  case  is  confined  to  pioving  a  reputation  of  want  of 
veracity  and  does  not  permit  proof  directed  against  the  general 
moral  character  of  tho  witness. 

3.  A  special  charge  that  "if  plaintiff  by  her  own  tes-tlmony  in  support 

of  her  cause  of  action  raises  a  presumption  of  contributory  neg- 
ligence, the  burden  lests  upom  her  to  remove  that  presumption," 
was  properly  refused  where  there  was  nothing  whatever  in  any 
of  the  testimony  in  the  case  implying  negligence  on  her  part. 

4.  Ordinary  care  requires  no  such  prescience  as  would  have  been  neces- 

sary on  tho  part  of  the  plaintiff  in  the  present  case  to  have  avoided 
injury;  and  in  such  a  case  a  court  would  be  warranted  in  in- 
structing the  jury  that,  as  a  matter  of  law,  there  was  no  con- 
tributory negligence. 

5.  A  charge  to  the  jury  as  to  facts  excusing  contributory  negligence, 

although  unnecessary,  in  the  opinion  of  the  court,  is  not  to  the 
prejudice  of  the  defendant  if  no  contributory  negligence  existed. 

IIOSEA,  J. 

The  facts  in  brief  were  that  defendant's  wagon  stood  backed 
against  the  pavement  curb,  at  right  angles  thereto.  The  load- 
in  <r,  as  appears,  was  completed.  Certain  planks  projected  from 
the  wagon  bed  in  the  rear  wholly  or  partially  across  the  pave- 
m<?nt.  Some  barrels  stood  at  the  house  line  back  of  the  wagon, 
v;hich  more  or  less  impeded  the  passageway — if  any  existed— 
at  the  rear  of  the  projecting  boards.  Plaintiff,  coming  along 
the  pavement  towards  her  home- near  by,  seeing  or  supposing 


NISI  PRIUS  REPORTS— NEW  SERIES.  9 

1905.]  Smith  v.  Johnson. 

that  there  was  no  passageway  at  the  rear,  started  to  go  into 
the  street  to  pass  around  the  obstruction  as  others  had  done. 
At  about  that  time  the  driver  mounted  his  w-agon  and  started 
the  horses  quickly  in  such  manner  that  the  projecting  lumber 
was  swept  with  force,  laterally  around,  across  the  pavement, 
struck  the  plaintiff,  knocked  her  down  and  injured  her  severely. 
Plaintiff  and  her  physician  testified  to  her  good  health  prior 
to  the  accident  and  to  specific  injuries  to  health  resulting  from 
the  injuries  received. 

Objections  based  upon  what  are  claimed  to  have  been  erron- 
eous actions  in  the  case  by  the  trial  court  are  here  considered 
in  the  order  presented. 

1.  That  the  plaintiff  and  her  physician  having  testified  that 
she  was  in  good  health  before  the  accident,  the  attending  physi- 
cian who  treated  her  for  the  injuries  received  was  asked  on 
cross-examination  whether  **  regularity  or  irregularity  of  life 
affected  a  patient's  health,"  and  he  answered  aiBrmatively. 
Thereafter  defendant  proposed  to  prove  by  police  oflScers  that 
plaintiff  led  an  irregular  life,  which  testimony  was  excluded 
by  the  court. 

Defendant  admits  that  such  testimony  if  offered  to  impeach 
the  character  of  plaintiff  would  be  properly  excluded,  but 
claims  the  offer  was  **for  the  purpose  of  showing  that  the  in- 
jury complained  of,  especially  her  extreme  nervousness,  was 
not  due  wholly,  if  at  all»,  to  the  accident,  but  was  the  result  of 
her  mode  of  life." 

It  was  competent  for  defendant  to  contradict  plaintiff's  testi- 
mony as  to  her  good  health  before  the  accident ;  but  this  means 
physical  and  not  moral  health.  Under  the  elementary  rule  re- 
quiring the  best  kind  of  evidence  suited  to  the  fact  to  be 
shown,  the  proof  must  be  direct  and  not  indirect;  that  is:  the 
evidence  must  relate  to  physical  and  not  moral  symptoms. 
What  was  proposed  to  be  shown  was  a  purely  collateral  fact, 
belonging  to-  a  wholly  different  class  of  facts,  which  was  as- 
sumed to  possess  such  a  relation  of  cause  and  effect  with  the 
fact  to  be  shown,  as  that  the  primary  fact  might  be  conclu- 
sively  presumed    from    the   collateral    fact.     But   the   major 
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premise  of  this  syllogism  assumes  that  a  relationship  which 
might  possibly  be  true  of  a  class,  or  in  an  average,  is  true  of 
every  individual  in  the  class.  History  and  observation  dis- 
prove this  assumption.  The  method  of  reasoning  upon  which 
defendant  sought  to  introduce  the  testimony,  has  also  been  dis- 
credited by  the  Supreme  Court  (see  Village  of  Shelby  v.  Clag- 
gett,  46  0.  S.,  549,  page  555). 

It  may  be  worth  while  to  note  also  that  the  ** irregularity''  of 
life  which  the  physician  (Dr.  Erwin)  understood  counsel  to 
ask  about,  and  concerning  which  he  answered,  had  reference 
simply  to  regularity  of  bodily  habit— as  to  sleeping,  eating,  etc. 
— and  not,  as  counsel  erroneously  assume,  to  dissolute,  dissipated 
or  immoral  lapses,  as  appears  in  the  next  succeeding  question 
and  answer  to  those  quoted  here  in  the  brief.  The  omission 
to  include  these  in  the  brief  was  doubtless  an  oversight,  but  it 
is  nevertheless  important,  for  it  takes  away  the  entire  basis  of 
fact  for  the  argument.  It  is  often  assumed  that  people  with 
red  hair  have  luigovernable  tempers,  but  the  assumed  relation 
would  hardly  justify  proof  that  a  man  had  red  hair,  for  the  pur- 
pose of  contradicting  evidence  of  his  peaceable  and  quiet  dis- 
position. 

2.  On  cross-examination  the  plaintiff  was  asked  the  ques- 
tion, **How  many  times  have  you  been  arrested?"  which  was 
excluded  upon  objection,  and  the  dictum  in  Cohle  v.  State,  31 
0.  S.,  102,  is  cited  as  authority  to  the  contrary.  That  case, 
however,  was  a  criminal  prosecution  under  a  section  of  the 
criminal  code,  providing  that  convictions  may  be  shown  to  affect 
credibility,  and  is  not  in  point  in  civil  cases  of  this  nature. 
The  established  rule  as  to  attacking  credibility  in  civil  cases  is 
by  proving  reputation  for  want  of  veracity;  and  such  proof 
must  be  restricted  thereto  and  not  involve  the  general  moral 
character  {Perkins  v.  Mohley,  4  0.  S.,  668).  ^Moreover,  it  is 
quite  within  the  discretion  of  the  trial  court  to  allow  or  disal- 
low cross-examination  as  to  a  witness'  past  record,  and  it  should 
be  excluded  if  unjust  to  the  witness  or  not  called  for  by  the 
case  itself.  Wroe  v.  State,  20  0.  S.,  460  (471) ;  Hanoif  v.  State, 
37  0.  S.,  178  (180) ;  Bank  y.  Slemm4>ns,  34  0.  S.,  142  (147). 
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Nor  can  questions  be  asked  in  cross-examination  as  to  col- 
lateral matters  for  the  purpose  of  contradiction  {Kent  v.  State, 
42  O.  S.,  426).  And  in  a  case  of  the  nature  of  the  one  at  bar, 
refusal  to  admit  evidence  of  moral  lapses  has  been  sustained 
by  our  court  of  last  resort  {Shelby  v.  Claggcit,  46  0.  S.,  549). 
The  action  of  the  court  here  is  sustainable  also  upon  still  an- 
other ground,  viz.,  that  it  is  not  permissible  under  guise  of 
cross-examination  at  any  time,  to  get  in  evidence  not  provable 
in  defense  {Duval  v.  Davcy,  32  0.  S.,  604,  page  613). 

3.  Refusal  of  the  first  special  charge,  to-wit,  that  **if  plaint- 
iff by  her  own  testimony  in  support  of  her  cause  of  action 
raises  a  presumption  of  contributory  negligence,  the  burden 
rests  upon  her  to  remove  that  presumption,*'  is  also  assigned  as 
error.  A  review  of  the  testimony  in  the  case  satisfied  me  be- 
yond question  that  the  first  impression  was  correct,  and  that 
this  charge  was  properly  refused.  There  is  nothing  whatever 
in  plaintiff's  testimony  or  any  other  testimony  in  the  case  that 
implies  negligence  on  her  part.  The  theory  urged  by  defendant 
throug^hout  the  case,  and  especially  in  argument,  however, 
caused  the  court  to  lose  sight  of  the  first  and  better  impression 
on  t^iis  point,  and  to  leave  the  question  to  be  determined  by  the 
jury.  It  may  be  admitted  that  logically  this  was  a  technical 
error;  but  if  so,  it  was  in  the  defendant's  favor  and  not  to  his 
prejudice. 

The  theory  of  defendant  is  based  on  the  assumption  that 
plaintiff,  on  approaching  the  wagon  and  seeing  the  boards  pro- 
jecting over  the  sidewalk,  was  bound  to  anticipate  the  possibil- 
ity, first,  of  the  driver  getting  on  his  wagon;  second,  of  his 
starting  his  team  with  suddenness;  and,  third,  of  starting,  not 
directly  forward,  or  to  the  left,  but  to  the  right,  and  at  such 
an  angle  with  the  pavement  that  the  wagon  would  swing  upon 
its  hind  wheel  as  a  pivot  and  carry  the  projecting  boards  across 
the  pavement  like  the  projecting  scythe  of  an  ancient  war  char- 
iot, and  that,  anticipating  these  possibilities,  she  was  bound  to 
govern  herself  accordingly  and  keep  out  of  the  way. 

It  is  safe  to  say  that  ordinary  care  requires  no  such  prescience. 
Although  the  question  was  submitted  to  the  jury  as  a  fact — of 
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which  the  defendant  can  not  complain— yet  it  is  clear  from  the 
record  that  as  a  matter  of  law,  the  court  should  have  taken  the 
responsibility  of  deciding  the  point  and  so  advising  the  jury. 
The  jury  have  decided  it  properly. 

4.  The  charge  as  to  facts  excusing  contributory  negligence, 
although  unnecessary,  is  not  to  the  prejudice  of  defendant,  if 
no  contributory  negligence  existed.  That  it  was  the  duty  of  the 
driver  to  look  before  starling  his  team  must  be  conceded.  The 
pavement  is  for  p<*destrians  exclusively.  He  had  no  right  to 
so  load  his  wagon  as  to  make  it  a  dangerous  a^ent  to  those 
passing  rightfully  upon  the  pavement,  and  then,  without  tak- 
ing any  precautions  against  injuring  othera,  start  in  such  a- 
manner  as  to  swing  the  lumber  around  in  a  way  that  could  not 
possibly  be  anticipated  by  anyone  on  the  pavement.  The  omis- 
sion to  look  or  to  give  warning,  coupled  with  the  manner  and 
suddenness  of  starting — that  is,  giving  the  boards  an  added 
danger  in  the  impetus  of  their  swing— indicated  such  an  indif- 
ference to  the  rights  or  safety  of  those  who  might  be  upon  the 
pavement,  as  made  his  negligence  gross  {Vniger  v.  Rwy.  Co,, 
51  N.  Y.,  497;  96  N.  Y.,  14;  62  N.  Y.  558;  110  N.  Y.,  504;  108 
N.  Y.,  349;  81  Hun.,  604;  127  Ills.,  9;  114  Mass.,  83;  134  Mass., 
118;  116  Ind.,  477;  185  Penn.  St.,  265;  145  N.  Y.,  196.) 

But  in  the  view  that  I  have  taken  of  this  case,  the  question 
is  not  a  material  one,  as  there  was  no  contributory  negligence 
to  be  excused.  It  seems  to  me— considering  the  whole  case— 
that  whatever  errors  were  committed  in  the  charge  were  not 
prejudicial  to  the  defendant  but  were  rather  in  his  favor,  and 
the  motion  for  a  new  trial  will  be  overruled. 

John  C.  Rogers,  for  plaintiff. 

Rnfus  B,  Smith   and  Tugman  &  Baker,  for  defendant. 
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HAVING  MPLEMENTS  POR  SHOOJINC  IN  THE  OPEN  AIR 
ON  SUNDAY. 

[Common  Pleas  Court  of  Cuyahoga  County.] 

Martin  Walter  v.  The  State  op  Ohio.* 

Decided,  January  6,  1905. 

Constitutional  Law — Protection  of  Game — Having  Shotgun  and  Car- 
tridge in  the  Open  Air  on  Sunday — The  Constitutional  Right  to 
Bear  Arms, 

The  provision  found  in  97  O.  L.,  436,  which  prohibits  hunting  or  shoot- 
ing, or  having  in  the  open  air  for  such  purposes  any  implements 
for  hunting  or  shooting  on  any  Sunday,  is  within  the  power  of 
the  state  to  provide  for  the  protection,  preservation  and  propa- 
'gation  of  game,  and  is  not  in  violation  of  the  constitutional 
guaranty  that  "the  right  to  keep  and  bear  arms  shall  not  be 
abridged." 

Beacom,  J. 

Martin  Walter  was  arrested  and  tried  before  a  justice  of  the 
peace  and  was  found  guilty  under  an  affidavit  which  accused 
him  of  **  having  in  the  open  air,  for  the  purpose  of  shooting, 
implements  for  shooting,  to-wit,  one  shotgun  and  cartridges,  on 
the  16th  day  of  October,  1904,  the  same  being  on  the  first 
day  of  the  week,  commonly  called  Sunday.  *'  He  complains 
that  this  conviction  was  erroneous,  and  asks  a  reversal.  The 
substance  of  his  complaint  is  that  the  law  under  which  his 
conviction  was  obtained  was  in  violation  of  the  Constitution 
of  Ohio. 

97  0.  L.,  436,  and  following  contains  an  enactment  of  the 
Legislature,  in  substance  entitled,  **A  law  to  provide  for  the 
protection,  preservation  and  propagation  of  game.'*  Section 
16  prohibits  the  killing  of  certain  game  on  Sunday,  and  Sec- 
tion 17  provides  that  no  persons  shall  hunt  or  shoot  or  have 
in  the  open  air  for  such  purposes  any  implements  for  hunting 
or  shooting  on  any  Sunday. 

♦Affirmed  by  Circuit  Court,  February  27,  1905. 
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The  affidavit  embodies  substanttially  the  lan^age  of  the 
statute,  and,  if  the  statute  be  valid,  the  affidavit  is  sufficient. 

Does  the  statute  which  provides  that  no  person  shall  have, 
on  any  Sunday,  in  the  open  air,  for  the  purposes  of  hunting 
or  shooting,  any  implements  for  hunting  or  shooting,  violate 
the  Constitution? 

The  Legislature  does  have  power  by  proper  legislation  to 
provide  for  the  protection  and  preservation  and  propagation 
of  game.  Game  is  the  property  of  the  whole  public,  and  the 
Legislature  may  provide  for  its  preservation. 

This  brings  us  to  a  consideration  of  whether  the  Legisla- 
ture has  power  to  make  the  provisions  contained  in  Sections 
16  and  17. 

The  best  statement  known  to  this  court  of  the  power  of  a 
legislative  body  in  such  matters  is  contained  in  the  celebrated 
ease  of  McCulloch  v.  Maryland,  4  "Wheaton,  421,  the  opinion 
having  been  given  by  Marshall,  and  sometimes  said  to  be  the 
most  admirable  in  the  English  language.  It  is  there  said,  in 
determining  whether  or  not  the  United  States  government  had 
power  to  establish  a  bank: 

**Let  the  end  be  legitimate,  let  it  be  within  the  scope  of  the 
Constitution,  and  all  means  which  are  appropriate,  which  are 
plainly  adapted  to  that  end,  which  are  not  prohibited,  but 
consist  with  the  letter  and  spirit  of  the  Constitution,  are  con- 
stitutional. ' ' 

The  question  then  is,  whether  or  not  this  provision,  that 
nobody  shall  hunt  on  Sunday,  that  nobody  shall  be  found  in 
the  open  air  on  Sunday  with  hunting  implements,  comes  within 
that  language. 

The  court  has  said  that  the  Legislature  has  a  right  to  pre- 
serve the  game  by  proper  means,  and  is  further  of  opinion 
that  the  provision  that  there  shall  be  no  hunting  on  Sunday 
and  that  no  person  shall  be  found  on  that  day  in  the  open 
air  with  hunting  implements  is,  in  the  language  of  Marshall, 
**an  appropriate  means  and  plainly  adapted  to  that  end,'*  to- 
wit,  to  the  preservation  of  game. 

But  no  means  can  be  used  which  infringe  the  right  to  keep 
and  bear  arms  as  guaranteed  by  the  Constitution. 
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That  brings  us  to  the  constitutional  phrase,  **The  right  of 
the  people  to  keep  and  bear  arms  shall  not  be  abridged.*' 
There  has  been  discussion  as  to  what  arms  were  meant  in  the 
Constitution,  and  a  general  consensus  of  opinion  seems  to  be 
that  the  purpose  of  this  provision  was  to  enable  the  people 
to  keep  and  bear  arms  of  a  military  character.  It  is  doubt- 
ful whether  shotguns  would  come  within  the  provision,  be- 
cause perhaps  the  only  arms  contemplated  are  the  ones  which 
fit  the  citizen  for  the  defense  of  his  country  in  time  of  war. 
But,  however  that  may  be,  the  right  to  keep  and  bear  arms  is 
to  be  enjoyed  subject  to  such  reasonable  regulations  and  limi- 
tations as  may  be  imposed  by  the  law  of  the  land.  The  right 
to  keep  and  bear  arms  does  not  prevent  the  Legislature  from 
pas^ng  laws  regulating  the  manner  in  which  arms  shall  be 
used.  The  Legislature  shall  not  abridge  the  right  below  what 
it  was  at  the  time  the  Constitution  was  adopted.  But  let  us 
see  what  its  condition  was  at  that  time:  ''The  offense  of  going 
armed  with  unusual  or  dabgerous  weapons,  to  the  terror  of 
the  people,  has  always  been  indictable  at  common  law*'  (A.  & 
E.  E.  L.,  Vol.  V,  729). 

Moreover,  the  state  Legislatures  of  the  statas  have  provided 
many  limitations.  For  example,  it  has  been  provided  that  no 
one  shall  carry  concealed  weapons;  that  no  one  shall  carry 
weapons  either  concealed  or  unconcealed  into  a  court,  of  jus- 
tice, or  into  a  church,  or  into  a  voting  place,  or  within  a  mile 
thereof,  and  all  these  have  been  held  to  be  valid  restrictions 
upon  the  manner  in  which  arms  may  be  used.  The  right  to 
keep  and  bear  arms  does  not  mean  that  a  man  may  be  a  walk- 
ing arsenal;  that  no  limitations  can  be  imposed  upon  the  man- 
ner of  their  use.    That  is  perfectly  manifest. 

In  the  volume  last  cited  (5  A.  &  E.  E.  L.),  it  is  said  on  page 
742,  that,  although  it  is  ordinary,  in  such  restrictive  legisla- 
tion, to  make  exception  in  favor  of  a  person  on  his  own  land, 
yet,  if  no  exception  be  made,  the  law  applies  to  one  on  his 
own  land  the  same  as  elsewhere.  I  mention  this  because  it  is 
said  in  argument  that  petitioner  in  error  was  upon  his  own 
land. 
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In  conclusion,  the  court  is  of  opinion  that  the  Legislature 
may  pass  laws  providing  for  the  preservation  of  game;  that 
such  laws  must  not  be  in  violation  of  the  constitutional  pro- 
vision that  **the  right  to  keep  and  bear  arms  shall  not  be 
abridged";  that  the  legislative  enactment  under  consideration 
is  plainly  adapted  to  the  preservation  of  game;  that  it  does 
not  violate  any  constitutional  guaranty;  and  that  it  is  there- 
fore valid. 

One  further  thing  to  be  considered,  and  only  one,  is  the  case 
of  Martin  v.  The  titate,  70  0.  S.,  219,  and  the  only  reason  the 
court  considers  it  is  that  counsel  for  petitioner  in  error  seems 
to  rely  on  it.  In  that  ease  one  Martin,  standing  in  front  of 
his  own  house,  shot  off  a  gun  at  night — shot  into  the  darkness 
simply,  without  any  aim  or  purpose,  without  any  defined  pur- 
pose, and  the  ball  struck  and  killed  a  boy.  He  was  charged 
with  murder  and  found  guilty  of  manslaughter.  Manslaugh- 
ter means  the  unlawful  killing  of  a  humian  being,  not  in  a  mur- 
derous way.  The  question  was  whether  or  not  the  firing  of 
that  gun  was  unlawful,  whether  or  not  the  shooting  came 
within  Section  6962,  Revised  Statutes.  All  the  court  said 
(page  227)  was  that  the  statute  should  be  read  as  though  it 
stood  this  way:  ** Whoever  discharges  a  gun  on  the  property 
of  another,"  etc.,  and  that,  inasmuch  as  the  act  of  the  accused 
did  not  come  within  the  provisions  of  that  section,  his  act  was 
not  unlawful  and  therefore  he  was  improperly  convicted.  That 
case  decided  only  that  he,  having  fired  while  standing  on  his 
own  ground,  did  not  come  within  the  provisions  of  Section 
6962.  It  did  not  decide  that  the  Legislature  could  not  regu- 
late the  use  of  arms  upon  one's  own  premises.  It  only  held 
that  the  Legislature  had  not  attempted  to  do  so. 

Therefore  the  court  finds  that  the  law  is  valid;  that  it  is 
adapted  to  attain  the  end  which  is  sought  to  be  attained;  that 
the  end  is  a  legitimate  and  constitutional  end;  and  that  on  the 
facts  the  defendant  was  not  wrongfully  convicted. 

Petition  in  error  dismissed. 

W.  C.  Rogers,  for  plaintiff  in  error. 

L.  Q,  Rawson,  for  the  State  of  Ohio. 
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JURISDICTION  TO  ORDER  A  BEAL  LAW  ELRCTION. 

[Probate  Court  of  Highland  0)uaty.] 

Charles  E.  Haynes  et  al  v.  The  Incorporated  Village  of 
HiLLSBORO,  Ohio,  et  al. 

Decided,  January  25,  1905. 

Liquor  Lawa — Jurisdiction  of  Council — Withdrawal  of  Names  from 
Petition — Before  an  Election  is  Ordered. 

It  is  the  privilege  of  electors  signing  a  petition  for  a  Beal  Law 
election  to  withdraw  their  names  from  the  petition,  either  with 
or  without  the  consent  of  council,  at  any  time  before  the  election 
is  ordered;  and  where  such  withdrawals  reduce  the  number  of 
signatures  remaining  on  the  petition  to  less  than  the  requisite 
forty  per  cent,  of  the  qualified  yoters,  Jurisdiction  of  council 
to  order  an  election  is  loet 

Hughes,  J. 

Petition  to  contest  special  election  under  Beal  Local  Option 
Law. 

This  is  a  proceeding  to  contest  a  special  election  held  in  the 
village  of  Hillsboro,  Ohio,  on  January  3d,  1905,  under  what  is 
commonly  known  as  the  Beal  Municipal  Local  Option  Law,  and 
is  on  petition  of  Chas.  E.  Haynes  et  al,  plaintiffs,  v.  The  Village 
of  Hillsboro,  Ohio,  et  al,  defendants,  filed  January  7th,  1905, 
to  which  petition  a  demurrer  was  filed  by  defendants,  on  the 
grounds — 

1st.  That  the  law  providing  for  such  a  contest  is  unconsti- 
tutional and  void. 

2d.  That  the  probate  court  has  not  jurisdiction  of  the  sub- 
ject-matter. 

3d.  That  said  petition  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

Counsel  indicate  in  the  argument  that  the  first  and  second 
causes  of  demurrer  are  formal  so  far  as  this  court  is  concerned 
and  only  for  the  protection  of  their  rights  in  a  higher  court. 

As  to  said  first  cause  of  demurrer,  the  constitutionality  gen- 
erally of  this  law  having  been  upheld  by  the  Supreme  Court  of 
Ohio,  I  am  not  inclined  to  make  a  different  finding  as  to  any 
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particular  section  thereof,  and  overrule  said  demurrer  as  to  said 
first  cause. 

As  to  said  second  cause  of  demurrer:  Article  IV,  Section  8  of 
the  Constitution  of  Ohio,  after  investing  the  probate  court  with 
certain  specific  jurisdiction,  adds,  **And  such  other  jurisdiction, 
in  any  county,  or  counties,  as  may  be  provided  by  law.'* 

The  Beal  Law,  Section  4364-20t,  provides  that  the  contest  of 
elections  held  under  such  law  shall  be  by  petition  filed  in  the 
probate  court.  Therefore  it  appears  that  the  probate  court  has 
jurisdiction  in  this  matter,  and  said  demurrer  is  overruled  as 
to  said  second  cause. 

We  come  now  to  the  third  cause  of  said  demurrer,  which  re- 
solves itself  into  the  question  as  to  whether  or  not  the  village 
council,  at  the  time  it  adopted  the  resolution  ordering  the  spe- 
cial election,  had  jurisdiction  or  authority  to  make  such  order? 
Had  the  persons  who  signed  the  petition,  or  any  of  them,  the 
right,  without  consent  of  council,  to  withdraw  their  names  after 
the  petition  was  filed  with  council  and  before  said  election  was 
ordered?  Argument  of  counsel  and  authorities  cited  indicate 
that  the  right  of  petitioners  to  withdraw  their  assent  is  the  sole 
**bone  of  contention''  in  this  case. 

The  petition  alleges,  in  part,  that  on  December  5th,  1904,  a 
petition  containing  the  names  of  five  hundred  and  eighty-six 
persons  was  filed  with  the  village  council;  that  the  council  re- 
ferred said  petition  to  a  committee  of  three  of  its  members  for 
examination  and  report;  that  the  number  of  vot^  cast  at  the 
last  preceding:  municipal  election  was  1,249;  that  at  a  meeting 
of  said  council  held  December  15th,  1904,  said  committee  re- 
ported to  council  that  the  names  of  more  than  forty  per  cent,  of 
the  qualified  voters  of  said  village  as  shown  by  the  last  preced- 
ing municipal  election  were  found  on  said  petition,  and  that  it 
contained  sufficient  names  of  qualified  electors  to  justify  the 
holding  of  the  election  prayed  for;  that  thereupon  said  council 
adopted  a  resolution  for  said  election,  and  such  election  was 
held  on  January  3d,  1905,  and  that  the  vote  cast  at  said  election 
was  **for  said  prohibition'*  571  and  ** against  said  prohibition" 
633,  being  a  majority  of  sixty-two. 

Petition  further  alleges  that  at  the  time  of  the  examination  of 
s?iid  petition  by  said  committee  there  was  presented  to  said  com- 
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mittee  a  paper,  or  papers,  containing  the  names  of  110  of  those 
who  had  theretofore  signed  said  petition,  asking  that  their  names 
be  withdrawn  from  said  petition  and  that  they  be  not  counted 
as  petitioners  for  said  election,  but  that  said  committee  then 
refused  to  allow  the  names  of  such  petitioners  to  be  withdrawn, 
and  included  and  counted  them  as  petitioners  in  the  number  of 
qualified  voters  asking  for  such  election;  that  said  paper  or 
papers  containing  said  110  names  was  presented  to  council  and 
council  informed  that  those  whose  names  were  on  said  paper  or 
'papers  asked  to  withdraw  their  names  from  the  petition  for 
such  election  and  to  be  counted  against  the  same,  but  that  said 
council  refused  to  allow  said  names  to  be  withdrawn  or  said 
persons  to  be  counted  against  said  election,  and  counted  said 
110  persons  as  petitioners  for  said  election ;  that  if  the  names  of 
said  110  persons  had  not  been  counted  for  said  election  there 
would  have  been  less  than  the  required  forty  per  cent,  of  quali- 
fied electors  asking  for  said  election,  and  that  the  proceedings 
of  council  is  void  and  of  no  effect,  and  prays  that  said  election 
may  be  set  aside  and  held  for  naught. 

The  demurrer  admits  the  facts  stated  in  petition,  therefore  the 
question  raised  by  said  third  cause  of  demurrer  and  for  the  de- 
cision of  the  court  is  purely  one  of  law,  i.  c,  had  the  110  persons 
a  right  to  withdraw  their  names  after  petition  filed,  without 
consent  of  council  and  before  said  resolution  was  passed?  This 
question  has  been  ably  and  well  argued  pro  and  con  and  many 
authorities  cited  by  counsel  on  either  side  in  support  of  their 
views.  A  number  of  Ohio  decisions  have  been  cited,  and  I  am 
of  opinion  that  the  Ohio  decisions  are  ample  in  this  matter,  and 
shali  confine  myself  to  them,  and  apply  the  rule  of  law  as  I 
believe  it  to  be  in  Ohio,  under  similar  statutes,  to  the  case  at  bar. 

The  decisions  I  shall  consider  now  in  connection  with  this 
case  are:  Hays  v.  Jones,  27  0.  S.,  218;  Grinnell  v.  Adams,  34 
O.  S.,  44;  Duttan  v.  Village  of  Hanover,  42  0.  S^  215;  In  re 
Petition  for  Special  Election  in  Toledo,  2  N.  P,— N.  S.,  469; 
Cole  V.  City  of  Columbus,  2  N.  P.— N.  S.,  563 ;  Gan-ett  v.  County 
Commissioners,  Huggins,  J.,  No.  4583  Highland  County  Common 
Pleas  (not  reported). 

A  number  of  foreign  and  other  Ohio  decisions  have  been  cited 
and  considered  on  minor  points,  but  I  do  not  consider  them  in 
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point  in  this  case  in  view  of  the  ones  I  have  especially  noted. 

I  shalL  attempt  to  analyze  the  cases  above  cited  according  to 
my  judgment  of  their  import  and  bearing  upon  this  case,  and 
give  my  conclusion  of  the  whole  matter. 

Hays  V.  Jones,  27  0.  S.,  218 : 

This  I  consider  the  leading  Ohio  case  on  a  kindred  question 
of  the  right  of  a  voter  to  withdraw  his  assent  and  thus  defeat 
the  jurisdiction  conferred  by  the  original  petition.  It  is  a  pro- 
ceeding under  an  act  to  amend  the  act  of  March  29th,  1867, 
authorizing  county  commissioners  to  construct  roads  on  a  pe- 
tition of  a  majority  of  resident  land  owners  along  and  adjacent 
to  the  line  of  road,  passed  March  31st,  1868.  Under  this  act  the 
first  step  toward  giving  jurisdiction  to  the  county  commissioners 
is  the  presentation  of  a  petition  **by  five  or  more  of  the  land 
holders  whose  lands  will  be  assessed  for  the  expense  of  the  same," 
and  the  giving  of  bond  by  one  or  more  responsible  freeholders 
to  secure  the  payment  of  the  preliminary  survey  and  report  of 
the  viewers,  in  case  the  improvement  shall  not  be  finally  ordered. 

The  act  of  March  29th  was  further  amended  May  9th,  1868, 
and  before  the  final  order  was  made  in  this  case.  Section  5 
provides : 

**Upon  the  return  of  the  report  mentioned  in  the  last  section 
the  commissioners  shall,  if  in  their  opinion  public  utility  re- 
quires it,  enter  upon  their  records  an  order  that  the  improve- 
ment be  made;  but  such  order  shall  not  be  made  until  a  ma- 
jority of  the  resident  land  holders  of  the  county,  whose  lands 
are  reported  as  benefited  and  ought  to  be  assessed,  shall  have 
subscribed  the  petition  mentioned  in  the  second  section  of  this 
act.'' 

A  petition  was  signed  by  five  or  more  resident  land  holders, 
bond  given,  preliminary  view  had  and  report  made.  The  ques- 
tion is  then  made  that  petitioners  can  not  withdraw  their  names 
after  report  of  view  is  filed  and  before  final  order  is  made.  In 
such  case  there  may  be  two  petitions,  one  conferring  jurisdic- 
tion and  power  to  order  and  cause  to  be  made  the  preliminary 
survey,  after  which  a  majority  petition  may  be  subscribed  con- 
ferring final  jurisdiction;  or  the  first  petition  may  contain  a 
majority  of  resident  land  holders,  etc.,  and  if  nothing  happens 
to  change  their  original  relation  up  to  the  time  of  making  the 
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final  order,  the  commissioners  are  so  authorized  and  empowered, 
but  if  at  the  time  such  final  order  is  to  be  made,  conditions  of 
petitioners  have  changed,  i.  e.,  have  withdrawn  their  assent  by 
remonstrance  or  otherwise,  whether  majority  petition  is  signed 
and  presented  before  or  after  the  preliminary  view  and  survey, 
the  commissioners  are  in  possession  of  the  jurisdictional  facts 
which  confer  upon  them  the  power  to  make  the  final  order.  The 
court,  in  discussing  this  case,  say : 

**The  statute  can  not  mean  that,  if  there  is  a  majority  of 
qualified  persons  at  some  time  between  the  commencement  of 
the  proceedings  and  the  time  final  order  is  to  be  made,  whether 
there  is  such  a  majority  at  that  time  or  not,  the  improvement 
may  be  ordered.  As  held  in  the  first  proposition,  this  jurisdic- 
tional majority  must  be  found  in  the  attitude  of  asking  for  the 
improvement  at  the  time  the  proposed  final  order  is  to  be  made ; 
and  one  who  has  subscribed  th-e  petition  may,  at  aiiy  time  before 
the  board  makes  the  final  order,  by  remonstrance  or  other  un- 
mistakable sign,  signify  his  change  of  purpose.'' 

Such  petition  may  have  been  subscribed  and  filed  even  before 
the  preliminary  survey  was  ordered. 
The  court  further  say : 

**His  [the  petitioner's]  assent  is  within  his  own  control  up  to 
the  time  the  commissioners  move  to  make  the  final  order." 

This  settles  clearly  the  question  argued  to  the  court  in  case 
at  bar,  that  such  withdrawals  must  be  by  and  with  the  consent 
of  council,  and  clearly  indicates  that  consent  of  council  is  not 
necessary,  but  that  petitioners  may  as  a  matter  of  right  with- 
draw. 

The  court  further  say : 

**The  statute  does  not  confer  jurisdiction  upon  the  commis- 
sioners; it  designates  them  as  the  body  upon  which  jurisdiction 
man  be  conferred;  describes  the  perscns  and  the  number  who 
may  confer  it,  viz,  *but  such  order  shall  not  be  made  until  a 
majority  of  the  resident  land  owners  o.f  the  county  whose  lands 
are  reported  as  benefited  and  ought  to  be  assessed  have  sub- 
scribed a  petition.'  " 

So  in  the  case  at  bar,  the  statute  does  not  confer  jurisdiction 
upon  council,  but  designates  the  persons  and  number  who  may 
confer  it,  to-wit,  Section  4364-20a,  **That  whenever  forty  per 
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cent,  of  the  qualified  electx)rs  of  any  municipal  corporation  shall 
petition  the  council/'  etc.,  the  council  shall  act. 

The  court  further  say  that  the  petitioner  could  not  be  silent 
until  after  the  order  had  been  made  for  the  improvement,  and 
then  put  in  a  remonstrance  that  would  avail  him  anything. 

Duttoii  V.  Village  of  Hanover,  42  0.  S.,  215 : 

Thia  was  originally  a  petition  in  mandamus  in  common  pleas 
against  the  village  of  Hanover,  to  compel  that  body  to  order  an 
election  as  required  by  Sections  1633  to  1647,  Revised  Statutes, 
on  the  question  of  the  surrender  of  its  municipal  powers.  Sec- 
tion 1664  designates  the  character  and  number  of  persons  who 
must  sign  the  petition  presented  to  the  council.  Section  1635 
says: 

**The  council  shall  thereupon  fix  a  day  and  place  for  holding 
the  election,''  etc. 

This  case  went  to  the  Supreme  Court  on  motion  for  leave  to 
file  a  petition  in  error  to  the  district  court.  The  common  pleas 
found  in  favor  of  relators  in  mandamus,  and  ordered  the  elec- 
tion held,  and  an  appeal  was  taken  to  district  court.  On  trial, 
the  district  court  found  that  the  number  of  electors  required  by 
statute  had  signed  said  petition  before  it  was  presented  and  re- 
ferred to  the  committee,  but  that  while  the  matter  was  in  the 
hands  of  the  committee  a  number  of  signers,  sufficient  to  reduce 
the  petitioners  to  less  than  the  reciuired  number,  had,  with  the 
consent  of  the  committee,  withdrawn  their  names,  so  that  at  the 
next  regular  meeting  of  the  council  there  were  a  less  number  of 
petitioners  than  required  by  statute,  motion  was  made  to  dis- 
miss the  appeal,  the  court  overruled  the  motion,  exceptions  were 
taken  and  case  went  to  Supreme  Court. 

The  Supreme  Court,  in  commenting  on  decision  of  district 
court,  say: 

**Did  the  district  court  err  in  holding  that  persons  who  signed 
the  petition  could  withdraw  their  names  therefrom  before  ac- 
tion had  thereon?  We  think  not.  When  the  petition  was  pre- 
sented it  was  the  duty  of  council  to  take  proper  steps  to  ascer- 
tain if  the  signatures  were  hona  fide  and  if  it  contained  the  re- 
quired number  who  were  electors.  For  that  purpose  the  same 
might  be  referred  to  a  committee  and  postpone  action  until  the 
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time  for  such  examination.  Between  the  time  the  petition  was 
presented  and  the  next  regular  meeting,  at  which  action  was 
had  thereon,  several  signers  withdrew  their  names.  This  they 
had  the  right  to  do,  the  council  not  having  acted  thereor."  The 
ddstrict  court  in  its  finding  states  that  the  petitioners  withdrew 
with  consent  of  the  committee.  The  Supreme  Court  does  not 
mention  consent  of  committee,  but  cites  27  O.  S.,  218,  which  is 
quoted  herein,  and  emphatically  says  petitioners  can  as  a  matter 
of  right  withdraw  before  action  is  taken,  and  that  the  required 
number  must  be  on  petition  at  the  time  action  is  taken. 

The  court  further  say:  If  council  had  ordered  the  election, 
it  may  be  they  (the  petitioners)  could  not  then  withdraw,  but 
be  that  as  it  may,  etc.,  intimating  that  even  then  there  is  a 
question.  The  court  cite  34  0.  S.,  44,  for  authority  that  it  is 
too  late,  in  such  cases,  after  final  order  is  made.  I  will  take  up 
the  case  cited  in  34  0.  S.  further  along. 

In  re  Petition  for  Special  Election  in  Toledo,  2  N.  P. — N.  S., 
469^  being  a  petition  for  special  election  in  Toledo  under  Bran- 
nock  Law,  0.  L.,  87.    Section  1  of  said  law  says: 

**  Whenever  forty  per  cent,  of  the  qualified  electors  of  any 
residence  district  of  any  municipal  corporation  shall  petition 
the  mayor  of  such  municipal  corporation,  or  a  common  pleas 
judge  of  the  county,  for  the  privilege  to  determine  by  ballot, 
whether  the  sale  of  intoxicating  liquor  shall  be  prohibited  within 
the  limits  of  such  residence  district,  such  mayor  or  common 
pleas  judge  shall  order  a  special  election  to  be  held  in  not  less 
than  twenty  and  not  more  than  thirty  days  from  the  filing  of 
such  petition.'' 

It  will  be  noticed  that  the  provisions  of  this  law  relative  to 
special  elections  are  very  similar  to  the  provisions  of  the  Beal 
Law,  except  that  petition  is  filed  with  the  mayor  or  a  common 
pleas  judge.  The  time  for  holding  the  election  is  fixed  in  this 
law,  as  in  the  Beal  Law.  Counsel  have  attempted  to  show  that 
27  0.  S.  and  42  0.  S.,  are  not  in  point  with  case  at  bar,  because 
no  time  limit  is  fixed  in  either  of  the  state  cases.  In  the"  Toledo 
case,  the  petition  presented  to  the  common  pleas  judge  had  490 
signatures,  there  being  at  least  920  votes  cast  in  the  district  at 
the  last  general  election. 
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The  court  says,  after  disposing  of  other  questions  in  the  case : 

**The  only  remaining  question  is  whether  the  petition  now  be- 
fore me  is  signed  by  forty  per  cent,  of  the  qu^ilified  electors  of 
the  district.  Of  the  490  signatures  of  the  original  petition,  three 
names  appear  twice  each;  one  petitioner  has  removed  from  the 
district  since  it  was  delivered,  and  I  am  satisfied  that  none  but 
actual  electors  at  the  time  election  is  ordered  can  be  counted. 
There  remains,  therefore,  but  485  electors  to  the  original  pe- 
tition, and  as  the  total  vote  at  the  last  election  was  920,  and 
forty  per  cent,  of  this  is  368,  the  election  must  be  ordered  unless 
the  activity  of  interested  parties  in  securing  withdrawals  is  to 
be  rewarded  by  having  the  withdrawals  allowed,  and  the  like 
zeal  of  others  in  securing  more  petitioners  since  the  original  pe- 
tition filed,  is  held  for  naught.'' 

The  court  holds  in  the  Toledo  case  that  the  130  petitioners 
who  have  asked  to  withdraw  therefrom  have  the  right,  and  that 
five  who  withdrew  have  since  asked  that  they  be  counted  as 
petitioners,  which  is  accordingly  done.  The  court  further  hold 
that  by  fair  analogy  to  other  cases  where  the  courts  have  held 
that  petitioners  have  a  right  to  withdraw  before  final  order  is 
made,  that  the  same  should  apply  to  the  Brannock  Law,  and 
that  petitioners  have  the  right  to  withdraw  any  time  before  final 
order  is  made. 

In  the  Lucas  county  case,  as  well  as  a  Montgomery  county 
common  pleas  case  under  the  Brannock  Law,  as  to  the  limitation 
of  time  within  which  election  is  to  be  ordered,  both  courts  hold 
such  provision  is  directory  only.  In  the  case  at  bar  I  do  not 
consider  it  material  whether  the  like  time  of  provision  of  the 
Beal  Law  be  directory  or  mandatory,  for  the  purpose  of  this 
hearing,  as  there  is  no  question  made  here  that  the  election  was 
not  held  within  the  time  stated  in  the  law.  I  do  not,  however, 
claim  that  it  is  not  mandatory.  I  desire  to  consider  the  case  re- 
ported in  2  N.  P. — N.  S.,  563,  Cole  v.  City  of  Columbus,  being  a 
petition  filed  in  Franklin  County  Probate  Court  to  contest  an 
election  under  the  Brannock  Law,  in  which  case  Judge  Black,  the 
judge  of  said  court,  apparently  contradicts  himself.  His  de- 
cision appears  to  be  relied  upon  by  both  the  contestors  and  the 
eontestees  in  case  at  bar,  and  has  been  argued  at  length  by 
counsel.     It  appears  that  the  petition  or  petitions  filed  with 
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Judge  Rathmell  in  this  Franklin  county  case  were  entirely  con- 
trolled by  a  committee,  which  committee  was  trying  to  locate  a 
residence  district  and  were  not  sure  of  their  territory.  A  pe- 
tition, however,  was  filed  purporting  to  have  forty  per  cent,  of 
the  required  electors  of  a  certain  district.  Later  this  petition 
was  withdrawn  by  a  member  of  the  citizen's  committee  before 
acted  upon  by  the  judge,  and  with  his  consent.  Another  member 
of  the  committee  on  the  same  day  wrote  a  new  description  of  a 
new  and  different  district  on  said  petition  so  withdrawn,  and 
refiled  the  same  petition  with  the  new  and  different  description. 
The  election  was  then  ordered,  and  held  forty  days  after  the 
original  petition  had  been  filed  and  thirty-one  days  after  the  re- 
filing. Judge  Black  held  the  time  provision  as  mandatory,  and 
that  election  could  not  be  legally  held  more  than  thirty  days 
after  petition  was  filed,  and  set  the  same  aside.  In  further  dis- 
cussing the  case  relative  to  the  action  of  said  committee.  Judge 
Bleck  says  he  does  not  doubt  the  authority  of  the  committee  to 
act  in  the  first  instance,  i.  e.,  they  had  full  power  from  the  elec- 
tors to  describe  a  district  on  the  petition  signed  in  blank  and  to 
file  the  petition  with  the  judge,  but  that  he  is  of  the  opinion  that 
the  instant  the  petition  was  filed  the  committee  had  exhausted  its 
power  and  were  not  authorized  to  withdraw  it;  and  that  when  a 
petition  is  once  filed  it  must  be  either  dismissed,  because,  for 
some  reason  it  fails  to  make  a  prima  facie  case  for  an  election, 
or  the  election  must  be  ordered  as  provided  by  statute ;  that  the 
filing  of  the  petition  sets  in  motion  the  machinery  under  the 
act,  and  from  that  moment  the  law  and  not  individuals  or  com- 
mittees control. 

Following  close  on  the  heels  of  such  statement,  the  court  con- 
tinues: **It  is  true  that  persons,  before  the  mayor  or  judge 
have  acted,  may  add  their  names  to  or  withdraw  their  names 
from  the  petition,*'  and  cites  42  0.  S.,  215,  which  case  is  herein 
discussed.  Continuing,  the  court  says:  **The  adding  of  names 
to  the  petition  after  filing,  if  the  petition  already  contained 
forty  per  cent,  of  the  electors  would  not  in  law  have  any  effect 
whatever;  if  a  sufficient  number  withdraw  their  names  to  re- 
duce the  per  cent,  below  the  required  forty  per  cent.,  the  pe- 
tition would,  of  course,  have  to  be  dismissed,  and  I  take  it  that 
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the  reason  for  not  allowing  persons  to  withdraw  their  names 
after  action  has  been  taken,  is,  that  they  are  estopped — they 
have  sinned  away  their  day  of  grace;  they  did  not  speak  when 
they  ought  to  have  spoken,  and  will  not  afterwards  be  heard  to 
speak/*  The  court  further  says  this  proposition  is  very  dif- 
ferent from  a  person  or  persons  or  committee  acting  without 
authority.  Those  two  statements  appear  to  be  contradictory 
and  have  been  argued  to  this  court  in  support  of  both  views  in 
case  at  bar.  The  distinction  made,  in  my  judgment,  is  that  the 
person  or  pei*sons  or  committee  ix?ferred  to  are  not  clothed  with 
power  to  change  the  facts;  i.  e.,  make  a  new  issue,  while  a 
petitioner  has  it  within  his  own  power  to  withdraw  his  name 
any  time  before  final  order.  The  right  was  within  his  own  con- 
trol, while  certain  rights  only  were  delegated  to  said  committee ; 
consequently  the  decision  of  Judge  Black,  in  my  judgment,  so 
far  as  it  may  be  in  point  with  case  at  bar,  is,  that  petitioners 
have  the  right  to  withdraw  their  assent,  but  an  unauthorized 
committee  or  individual  can  not  withdraw  petition  and  change 
the  state  of  facts  or  the  issue. 

In  connection  with  decision  of  Judge  Black,  I  desire  to  con- 
sider the  decision  of  Judge  Huggins  (Highland  Common  Pleas, 
Case  No.  4583,  Oarrett  v.  County  Commissioners),  It  was  ar- 
gued to  the  court  at  length,  in  case  at  bar,  that  it  was  the  hold- 
ing in  case  No.  4583  that  petitionei-s  could  not  withdraw  their 
names  after  petition  was  filed  with  the  commissioners,  and  as 
the  signers  were  then  found  so  they  must  remain.  I  do  not 
80  construe  the  decision  of  Judge  Iluggins.  I  take  it  to  mean 
only  that  new  facts  and  new  issues  can  not  be  thrown  into  the 
casi*  after  petition  is  filed;  t.  e.,  the  petition  must  be  determined 
uiK)n  the  basis  of  the  land  owners  at  the  time  of  filing  petition, 
and  excluding  new  land  owners  who  might  become  so  by  pur- 
chase after  petition  is  filed.  I  take  it  tlwi-t  he  d<K*s  not  say  that 
changes  may  not  be  made  in  the  attitude  of  land  owners,  but 
that  a  change  of  land  owners  can  not  be  made  and  thereby 
cieate  mnv  issues  and  a  new  state  of  facts. 

GrinncU  v.  Adams,  34  O.  S.,  44: 

This  is  a  p<*tition  for  alteration  of  a  county  road  and 
is    cited    as    bearing    on    this    case,    because    the    right    of 
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petitioners  to  withdraw  was  refused  and  upheld  by  the 
court  The  proceedings  before  the  county  commissioners 
was  under  an  act  of  January  27,  1853,  entitled,  **An  act 
for  opening  and  regulating  roads  and  highways'*  and  its  amend- 
ments, and  provides  '*that  all  applications  for  laying  out,  al- 
tering or  vacating  any  county  road  •  •  •  shall  be  by  pe- 
tition to  the  county  commissioners,  signed  by  at  least  twelve 
freeholders  of  the  county  residing  in  the  vicinity,*'  etc.  Under 
this  statute,  only  one  petition  is  authorized,  not  as  in  the  27 
0.  S.,  one  to  cause  preliminary  view  and  later  a  majority  pe- 
tition. A  petition  with  seventeen  signatures  was  filed  with  the 
commissioners  in  this  case,  fifteen  of  whom  were  freeholders 
residing  in  the  vicinity,  etc.,  which  was  more  than  the  necessary 
number  to  clothe  the  commissioners  with  power  to  act.  The 
commissioners  did  act,  viewers  were  appointed,  made  the  view 
and  reported  favorably  to  the  proposed  alteration.  Jurisdiction 
in  this  case  attached  vfjien  petition  was  filed  and  bond  given. 
After  view  had  been  had  and  report  made,  nine  of  said  pe- 
titioners signed  a  remonstrance  against  said  proposed  alteration. 
The  court  held  in  this  case  that  after  the  bond  was  given,  view 
had  and  report  made,  it  was  too  late  to  remonstrate.  A  holding 
to  the  contrary  would  mean  that  in  the  case  at  bar  petitioners 
could  withdraw  and  defeat  the  order  for  election  even  after 
resolution  passed  by  council.  The  court  say  that  in  so  finding 
they  do  not  undertake  to  overrule  Ilays  v.  Jones,  27  0.  S.,  218. 

To  me  the  difirtinction  is  very  clear.  In  34  0.  S.  oase,  juris- 
diction had  been  assumed  and  action  taken  and  practically  only 
confirmation  needed,  while  in  27  0.  S.,  218,  no  action  had  at  all 
been  taken  and  jurisdiction  not  assumed.  Even  if  we  were  to 
give  the  contestees  the  benefit  of  all  they  claim  on  account  of 
34  O.  S.,  the  42  0.  S.,  215,  passes  over  it  and  cites  27  0.  S., 
218 ;  and  42  O.  S.  case  is  so  clear  and  clean  cut  in  its  terms  that 
no  room  for  doubt  as  to  the  rule  established  can  be  entertained. 

The  language  of  the  Beal  Local  Option  Law  is  not  substan- 
tially different  from  the  language  of  the  statutes  upon  which 
decisions  have  been  reported  and  discussed  herein.  There  is 
nothing  to  show  that  it  should  receive  a  different  construction 
from  the  ones  already  construed  by  the  court.    It  is  presumed 
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that  the  case  in  27  0.  S.,  218,  was  known  to  the  Legislature  and 
to  the  judicial  committee  framing  the  kw  at  the  time  of  its  pas- 
sage, yet  no  different  language  was  inserted  in  the  statute,  or 
any  provision  adopted  which  would  show  that  the  Legislature 
meant  to  provide  a  different  rule  of  practice. 

There  is  unquestionably  a  uniform  rule  established  in  such 
cases  in  Ohio  under  similar  statutes,  and  a  construction  which 
brings  this  case  within  such  rule,  it  seems  to  me,*  should  be  given. 

The  requirement  of  forty  per  cent,  of  electors  in  the  attitude 
of  petitioning  council  is  purely  jurisdictional ;  if  an  election  can 
be  ordered,  held  and  sustained  with  less,  it  can  be  so  ordered 
upon  the  petition  of  one  elector,  even  without  a  single  signature. 
If  the  110  petitioners  who  attempted  to  withdraw  could  do  so 
without  consent  of  council  before  action  had,  and  as  a  matter 
of  right — and  I  hold  they  have  that  right — and  did  so  make 
known  their  intentions,  as  it  is  admitted  they  did,  then  council 
was  wholly  without  jurisdiction  to  order  the  election.  It  is  an 
elementary  principle  of  law  that  inferior  tribunals  of  special 
and  limited  jurisdiction  have  no  power  except  that  which  is 
directly  given,  or  which  is  necessary  to  the  exercise  of  the  power 
specially  conferred.  Councils  of  incorporated  villages  come 
within  the  rule,  and  when  the  jurisdiction  depends  upon  a  given 
fact,  that  fact  must  exist.  A  finding  by  council  that  a  fact 
exists,  when  in  fact  it  does  not  exist,  is  not  conclusive.  It  has 
been  argued  by  counsel  that  if  petitioners  could  withdraw  their 
assent,  and  such  withdraA\^ls  reduce  the  petitioners  to  less  than 
forty  per  cent.,  council  would  necessarily  have  to  postpone  ac- 
tion so  that  those  interested  in  the  petition  could  secure  more 
signers.  It  is  the  privilege  of  the  promoters  of  a  petition  for 
an  election  under  the  Beal  Law  to  make  sure  of  the  required 
forty  per  cent,  of  qualified  voters,  making  due  allowance  for 
possible  change  of  attitude,  bearing  in  mind  tluit  when  time  has 
come  for  council  to  act  in  the  matter,  a  continuance  may  not  be 
granted  by  it,  and  probably  not  upheld  by  the  courts  if  granted, 
and  that  council  will  either  dismiss  the  petition  or  order  an 
election. 

It  is  argued  that  the  petitioners  have  not  the  opportunity  to 
know  what  action  is  being  taken  by  the  opponents  to  petition 
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until  too  late  for  petitioners  to  retaliate.  In  case  at  bar,  notice 
of  the  action  of  opponents  is  brought  home  to  the  petitioners, 
because  it  is  the  change  of  attitude  of  110  of  the  original  pe- 
titioners, as  the  probable  result  of  the  missionary  work  of  the 
opponents  to  such  petition,  which  gave  birth  to  the  contest  i>e- 
tition  in  this  case.  The  law  makes  such  petition,  after  it  is 
filed,  a  public  document  and  open  for  inspection,  so  that  its 
subscribers  may  be  known  to  the  general  'public,  and  this  is  the 
case  whether  it  be  a  petition  for  election  in  a  municipality  where 
the  sale  of  intoxicating  liquor  as  a  beverage  is  then  prohibited, 
and  it  be  a  petition  for  an  election  upon  the  expiration  of  the 
two  years'  limitation,  or  whether  it  be  a  petition  for  election 
in  a  municipality  where  the  sale  of  intoxicating  liquor  as  a  bev- 
erage is  not  then  prohibited,  either  upon  the  expiration  of  the 
two  years'  limitation  or  where  no  election  has  ever  been  had 
If  in  a  municipality  where  it  has  not  been  prohibited  those 
who  do  not  want  an  election  have  the  same  right  as  had  the 
opponents  to  the  election  in  this  case,  the  opponents  to  local 
option  always  having  the  first  chance  in  such  case,  for  before 
a  village  may  have  local  option  there  must  be  a  petition  filed 
and  an  election  held. 

In  this  case  I  can  only  read  the  law  in  the  light  of  the  de- 
cisions of  the  higher  courts  herein  quoted,  and  so  reading  and 
construing  it,  I  am  of  the  opinion  that  the  110  persons  men- 
tioned in  the  petition  herein  who  attempted  to  withdraw  their 
names  from  the  petition  for  election  had  the  right  to  do  so, 
without  consent  of  council;  that  they  should  not  have  been 
counted  by  couneil  as  electors  petitioning  for  an  election;  that 
without  counting  said  110  electors  there  was  not  forty  per  cent, 
of  the  qualified  electors  of  the  village  of  Hillsboro  so  petition- 
ing for  an  election,  and  that  council  was  wholly  without  juris- 
diction to  order  said  special  election.  Demurrer  to  said  third 
cause  of  action  is  therefore  overruled  and  overruled  as  to  each 
and  every  cause  stated  therein. 

Worley  &  Wiggins  and  Steele  &  Sams,  for  plaintiffs. 

/.  McD.  Smith,  D.  Q.  Morrow  and  J.  A,  Wilkin,  for  defend- 
ants. 
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INJURY  SUFFERED  AT  RAILWAY  CROSSINC. 

[Superior  Court  of  Cincinnati,  General  Term.] 

The  Pittsburgh,  Cincinnati  &  St.  Louis  Railway 
Company    v.  Abner  Pagin. 

Decided,  February,  1905. 

Negligence — Policeman  Injured  at  Railtoay  Crossing — While  Acting  in 
the  line  of  Duty — Damages — Wages — Bick  Benefits — Finding  of 
Jury. 

1.  The  fact  that  others  dlfferentHy  situated  saw  a  locomotive  on  a 

very  dark  night  moving  bcyward'  a  railroad  crossing  without  a  head- 
light, does  not  warrant  a  reviewing  court  in  holding  that  a  police- 
man, who  had  stepped  upon  the  crossing  in  the  line  of  duty,  and 
who  did  not  see  the  locomotive,  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law. 

2.  Damages  for  an  injury  due  to  the  fault  of  another  can  not  be  re- 

duced by  the  amount  of  sick  benefits  paid  to  the  one  so  injured; 
but  where  the  one  injured,  who  has  sued  for  compensation  merely 
and  not  for  exemplary  diamages,  elects  to  return  the  sick  benefits 
in  order  to  receive  in  place  thereof  full  wages  for  the  time  he  is 
disabled,  he  is  not  entitled  to  receive  again  the  equivalent  of  such 
wages  at  the  hands  of  a  jury. 

HoFFHEiMER,  J.;  ITosEA,  J.,  and  Caldwell,  J.,  concur. 

Plaintiff  in  error  was  defendant  below,  and  defendant  in 
error  was  plaintiff  below.  The  action  was  for  damages  for 
personal  injuries  caused  by  being  struck  by  one  of  plaintiff  in 
error's  engines.     Verdict  was  for  defendant  in  error. 

The  record  shows  that  defendant  in  error  was  a  police  oflBcer ; 
that  on  the  night  of  the  accident  he  stepped  into  the  crossing 
upon  w^hich  plaintiff  in  error's  tracks  were  laid,  to  confer  with 
the  driver  of  a  patrol  wagon,  who  was  responding  to  a  call. 
While  thus  discharging  his  duty  as  an  officer,  he  was  struck 
by  an  engine  which  backed  down  on  him.  He  testified  there 
was  no  warning  by  bell,  light  or  otherwise ;  that  the  night  was 
dark;  that  he  looked  and  heard  nothing;  that  the  gates  were 
up  and  that  the  watchman  who,  when  he  does  not  put  down 
the  gates,  warns  pedestrians  by  lantern  of  approaching  trains, 
failed  to  do  so  on  this  occasion;  that  just  as  he  was  about  to 
turn  after  talking  to  the  patrol  officer,  he  was  struck  and  in- 
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jured.  It  also  appeared  that  it  was  unusual  for  a  train  to  come 
in  the  direction  in  which  this  enprine  did. 

On  the  question  of  the  en^ne  backing  without  a  headliprht, 
or  without  ringing  the  bell,  the  testimony  was  conflicting,  but 
there  was  suflScient  testimony  to  warrant  the  jury  in  adopting 
the  version  it  did,  and,  under  such  circumstances,  the  finding 
of  the  jury  will  not  be  disturbed. 

It  was  submitted,  however,  that  defendant  in  error  was  guilty 
of  contributory  negligence  as  matter  of  law;  that,  notwith- 
standing a  failure  on  plaintiff  in  error's  part  to  ring  the  bell 
or  sound  the  whistle,  the  undisputed  facts  and  circumstances 
show  that,  by  the  exercise  of  ordinary  care,  he  might  have 
avoided  the  injury;  that  the  engine  was  going  slow— about 
from  four  to  six  miles  an  hour— and  that  he  could  have  seen  it, 
had  he  looked. 

Counsel  relies  on  Railway  C&mpatiy  v.  Lally,  14  C.  C,  333. 
The  syllabus  of  that  case  is  as  follows : 

**  Where  one  suddenly  steps  on  a  railroad  track  without 
looking  whether  a  train  or  engine  is  coming  and  is  run  down, 
he  can  not  recover,  when  it  appears  that  he,  by  first  looking, 
would  have- seen  an  approaching  engine,  and  that  although  the 
engine  was  coming  with  tender  forward  and  no  lights  thereon 
where  those  in  charge  of  the  engine  were  not  aware  that  the  de- 
ceased would  suddenly  step  on  the  track  in  this  manner.'' 

The  syllabus  itself  shows  the  case  is  not  analogous  to  the  one 
under  consideration.  Upon  reading  that  case  the  difference  is 
manifest  In  the  Lally  case  it  appears  the  deceased  did  not 
look  for  the  approaching  train  and  suddenly  stepped  on  the 
track,  and  furthermore  that  if  he  had  looked  he  might  have 
avoided  the  injury.  In  the  case  at  bar,  defendant  in  error 
looked  for  a  train  and  **he  heard  nothing  coming  at  all.'*  He 
did  not  see  the  approaching  engine,  nor  could  it  be  fairly  said 
(as  counsel  for  plaintiff  in  error  insists)  that  he  should  have 
seen  it;  for,  according  to  the  testimony,  he  saw  no  light,  heard 
no  warning,  and  the  night  was  **very  dark''  (Record  p.,  33). 
And  it  does  not  follow,  because  other  persons  differently  situ- 
ated saw  the  engine,  that  defendant  in  error  would  have  seen 
it  from  the  place  where  he  stood  directly  in  the  line  of  its  ad- 
vance. We  can  not  say  that,  under  the  circumstances,  defendant 
in  error  was  guilty  of  contributory  negligence  as  matter  of  law. 
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It  is  also  urged,  on  the  authority  of  Railway  Co.  v.  Kistler, 
66  0.  S.,  335,  that  the  court  erred  in  its  general  charge  to 
the  jury  with  reference  to  defining  the  relative  rights  of  the 
parties  at  the  crossing,  and  that  the  charge  was  misleading. 

The  plaintiff  in  error  reserved  but  a  general  exception,  and 
upon  reading  the  entire  charge  we  are  of  opinion  that  the  law 
was  correctly  stated  and  that  those  special  parts  of  the  charge, 
exception  to  which  is  now  taken,  are  fully  explained  and  modi- 
fied. In  addition  to  this,  the  special  charges  requested  by 
plaintiff  in  error  and  given  by  the  court  fully  cover  the  law 
on  the  points  complained  of,  so  that  the  error,  if  there  was  error, 
could  not  have  been  prejudicial.  The  special  charges  as  re- 
quested by  plaintiff  in  error  and  given  by  the  court,  and  the 
general  charge  as  a  whole,  were  even  more  favorable  for  plaint- 
iff in  error  than  in  the  Kistler  case. 

It  was  also  assigned  as  error  that  the  court  refused  to  give 
the  following  special  charge: 

*'The  plaintiff,  if  you  find  for  him,  can  not  recover  for  loss 
of  time  as  prayed  for  in  the  petition." 

It  seems  the  defendant  in  error,  by  returning  certain  sick 
benefits  he  received  from  the  relief  association,  became  entitled 
to  his  full  wages  for  the  time  he  was  disabled,  and  that  he  re- 
ceived such  wages.  Had  he  retained  such  benefits  we  think 
he  would  have  been  entitled  to  recover,  notwithstanding  the 
receipt  by  him  of  sick  benefits,  his  lost  wages.  For  damages 
can  not  be  reduced  by  an  amount  which  plaintiff  may  have  re- 
ceived from  third  parties  acting  independently  of  the  defendant, 
though  it  is  given  to  the  plaintiff  on  account  of  the  injury. 
Sedgwick  on  Measure  of  Damages,  Section  67   (8th  Ed.). 

But  in  this  case,  the  plaintiff  below  made  the  loss  of  his  wages 
an  item  of  his  damage,  the  action  being  for  compensation  merely 
and  not  for  exemplary  damages.  If  he  received  his  wages 
for  the  time  lost,  and  he  testifies  he  did  so  receive  them,  he 
certainly  was  not  entitled  to  again  receive  their  equivalent  at 
the  hands  of  the  jury.    Drinkwater  v.  Dinsmore,  80  N.  Y.,  390. 

There  should,  therefore,  be  a  remittitur  equal  to  the  amount 
of  the  wages  for  the  time  defendant  in  error  lost,  and,  upon 
this  being  done,  the  judgment  will  be  affirmed  with  costs. 

W.  W,  Ramsey,  for  plaintiff  in  error. 

Charles  W.  Baker,  for  defendant  in  error. 
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MARRIAGE  CONTRACTS  WHICH  BAR  A  WIDOW  FROM 
DOWER. 

[Probate  Court  of  Auglaize  County.] 

Deborah  Binkley,  Administratrix  op  Daniel  Binkley,  De- 
ceased, V.  Wm.  p.  Binkley  et  al. 

Decided,  January  21,  1905. 

Marriage  Contract — Wher^  a  Bar  to  Dower^Facta  which  must  be 
Pleaded— Proof. 

In  order  to  bar  a  widow  of  dower  by  reason  of  a  marriage  contract  or 
anti-nuptial  agreement,  facts  should  be  pleaded  and  proved  show- 
ing that  the  terms  and  provisions  of  the  contract  were  fair,  rea- 
sonable and  Just  to  the  wife  under  all  the  circumstances  existing 
at  the  time  the  agreement  was  enterea  into. 

Stueve,  J. 

Hoard  on  demurrers  to  answers  and  cross-petitions. 

On  July  7,  1904,  Deborah  Binkley  was  duly  appointed  and 
qualified  administratrix  of  the  estate  of  Daniel  Binkley,  de- 
ceased, and  on  the  24th  day  of  August,  1904,  filed  her  petition 
as  such  administratrix  against  William  P.  Binkley  et  al,  heirs 
at  law  of  the  said  Daniel  Binkley,  deceased,  who  died  intestate, 
for  the  purpose  of  obtaining  an  order  of  the  probate  court  for 
the  sale  of  104  acres  of  land,  of  which  the  satd  decedent  died 
seized.  The  petition  is  in  the  usual  form  and  of  itself  throws 
no  light  on  the  subject  to  be  treated  by  this  court. 

On  the  same  day  Deborah  Binkley,  who  is  also  the  widow  of 
said  Daniel  Binkley,  deceased,  came  into  court  and  filed  her 
separate  answer  and  cross-petition  to  the  petition  in  said  case, 
stating  in  substance:  That  she  is  the  widow  of  said  Daniel 
Binkley,  deceased;  and  as  such  is  entitlm  to  dower  in  the  whole 
of  the  premises  described  in  said  petition ;  that  as  such  widow 
she  composes  a  part  of  decedent's  family;  that  she  is  still  his 
widow  and  unmarried,  and  that  at  the  time  of  his  death  she, 
with  her  deceased  husband,  resided  on  the  first  tract,  compris- 
ing forty-one  acres,  described  in  the  petition,  and  were  using 
and  occupying  the  game  as  their  family  homestead;  that  she 
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is  still  residing  thereon  and  using  and  occupying  the  same,  and 
that  she  is  entitled  to  a  homestead  as  such  widow  in  said  first 
tract,  under  the  laws  of  the  state  of  Ohio. 

She,  in  her  said  separate  answer  and  cross-petition,  prays  the 
court  that  her  dower  may  be  duly  assigned  and  set  oflf  to  her 
in  the  whole  of  said  premises,  and  also  that  a  homestead  may  be 
duly  assigned  and  set  oflf  to  her  by  the  appraisers  in  the  first 
tract  described  in  said  petition,  as  provided  by  law,  and  for  all 
other  relief  to  which  she  may  be  entitled. 

Summons  were  duly  issued,  served,  returns  made,  and  Sidney 
Sprague  was  during  the  interim  appointed  as  guardian  ad  litem 
of  Sadie  B.  Whetstone  and  five  other  minor  defendants  in  said 
cause,  and  on  the  24th  day  of  September  said  Sidney  Sprague, 
as  such  guardian  ad  litem,  filed  his  separate  answers  and  cross- 
petition  in  said  cause,  setting  forth — 

1st.  That  he,  as  such  guardian  ad  litem,  after  the  usual  de- 
nials, says,  as  and  for  his  second  defense  to  the  petition  of  said 
administratrix  and  the  answer  and  cross-petition  of  Deborah 
Binkley,  widow,  that  said  Deborah  Binkley,  as  such  widow,  is 
not  entitled  to  dower  in  the  whole  of  the  premises  described  in 
plaintiflf's  petition  and  to  a  homestead  in  the  first  tract  de- 
.scribod  in  said  petition,  or  in  any  of  the  premises  of  which  the 
said  Daniel  Binkley  died  seized.  He  further  avers  that  on  the 
11th  day  of  February,  1879,  in  contemplation  of  a  marriage 
entered  into  on  said  day  by  Daniel  Binkley  and  Deborah  Bink- 
ley, nee  Deborah  Bodkin,  widow  of  said  decedent,  a  contract 
was  entered  into  by  and  between  them,  in  consideration  whereof 
the  sum  of  two  hundred  dollars  ($200)  was  to  be  paid  to  the 
said  Deborah  Bodkin,  now  Binkley,  at  the  death  of  the  said 
Daniel  Binkley,  deceased.  He  further  says  that  by  the  terms 
of  said  contract  the  said  Deborah  Bodkin,  now  Binkley,  re- 
lease<l  all  dower  or  expectancy  of  dower  and  all  her  rights  to 
a  homestead,  and  all  of  her  interest,  general  or  special,  whether 
of  dower  or  otherwise,  in  and  to  any  real  estate  of  which  the 
said  Daniel  Binkley  was  seized  at  the  time  of  making  said  con- 
tract, or  that  he  afterwards  acquired,  or  of  which  he  was 
seized    at    the    time    of    his    death,    and    that    said    contract 
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was  duly  executed,  filed  for  record  and  recorded  in  the 
book  of  contracts  in  the  office  of  the  recorder  of  Auglaize 
county.  On  said  24th  day  of  September,  1904,  Wni.  Binkloy 
and  seven  other  defendants,  all  adults,  heirs  at  law  of 
said  Daniel  Binkley,  filed  their  separate  answers  and  cross-pe- 
titions to  plaintiff's  petition,  and  to  the  separate  answer  and 
cross-petition  of  said  Deborah  Binkley,  widow,  setting  up  sub- 
stantially the  same  facts  as  set  up  in  the  separate  answer  of 
Sidney  Sprague,  guardian  ad  litem  of  said  minor  heirs.  Each 
of  said  separate  answers  and  cross-petitions  of  the  defendants 
(not  including  the  widow's)  attached  a  copy  under  Exhibit 
**A"  of  the  alleged  contract  entered  into  by  and  between 
Daniel  Binkley  and  Deborah  Bodkin  on  said  11th  day  of  Feb- 
ruary, 1879. 

To  these  separate  answers  and  cross-petitions  of  the  said  de- 
fendants, said  guardian  ad  litem  and  William  F.  Binkley  and 
others,  said  Deborah  Binkley,  as  administratrix,  plaintiff,  and 
as  widow,  filed  demurrers  to  the  second  defense  of  said  answers 
and  cross-petitions,  on  the  ground  that  said  second  defense  in 
each  of  said  pleadings  is  insufficient  in  law. 

These  demurrers  were  filed  on  November  12,  1904.  The  ques- 
tion now  comes  up  on  these  demurrers.  On  November  29,  1904, 
counsel  for  the  respective  parties  argued  the  said  demurrers 
at  a  considerable  length,  and  respectively  cited  numerous  au- 
thorities. 

I  take  it  that  the  only  question  for  me  to  determine  is  as  to 
whether  or  not  these  separate  answers  and  cross-petitions  of 
Sidney  Sprague,  guardian  ad  litem,  and  William  F.  Binkley 
et  al,  defendants,  are  sufficient  in  law.  I  have  gone  to  the 
trouble  to  examine  the  authorities  presented  to  me  and  also 
some  othei-s  that  I  thought  might  have  some  bearing  in  the 
case,  but  I  find  very  little  in  addition  to  what  has  been  cited 
for  the  purpose  of  determining  the  question  before  the  court, 
outside  of  the  authorities  cited  by  counsel  on  either  side. 

In  examining  these  authorities  the  trend  of  all  of  them  is 
to  the  effect  that  each  case  presented  to  the  court  when  the 
validity  of  a  marriage  contract  or  marriage  settlement  or  joint- 
ure is  drawn  into  question  must  be  determined  by  itself.    But 
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the  general  trend  of  all  'authorities  that  I  have  examined  is  to 
the  effect  that  such  agreements  must  be  entered  into  in  good 
faith,  with  the  full  knowledge  of  their  consequences,  and  must 
be  reasonable  and  fair  in  making  a  provision  for  the  wife  in 
the  event  of  the  husband's  prior  death,  otherwise  courts  of 
equity  will  not  permit  them  to  be  set  up  as  defenses  against 
the  claim  of  the  widow  for  dower  or  other  statutory  allowances. 

In  this  particular  case  at  bar,  considerable  stress  is  laid  on 
the  -fact  that  because  these  separate  answers  of  the  heirs  at  law 
do  not  make  any  averment  or  averments  that  the  contract  be- 
tween the  widow  and  her  deceased  husband  was  fair;  that  no 
advantage  had  been  taken  of  the  bride;  that  the  amount  fixed 
in  said  contract  to  be  paid  to  the  widow  at  the  death  of  her 
husband  was  a  reasonable  provision  for  such  widow,  and  that 
simply  a  statement  of  the  naked  contract  in  the  pleadings  is 
not  sufficient,  and  that  therefore  the  demurrers  should  be  sus- 
tained. 

My  idea  of  the  case  is  that  the  demurrers  should  be  sus- 
tained, and  I  feel  that  I  am  borne  out  in  this  by  the  decision 
of  the  Supreme  Court  in  the  case  of  John  Garvcr,  Executor  of 
John  Miller,  deceased,  v.  Sarah  Miller,  and  I  cite  counsel  to 
that  decision  of  the  Supreme  Court,  found  in  Vol.  16,  O.  S. 
Reports,  at  page  532,  upon  which  language  of  the  court  I  feel 
satisfied  I  am  not  able  to  improve. 

Judge  Brinkerhoff,  in  determining  that  question,  says  (in 
language  which  I  feel  is  decisive  of  this  case) : 

**But,  in  respect  to  contracts  of  this,  and  of  a  kindred  kind, 
equity  is  properly  somewhat  jealous  of  the  influence  which  it 
is  commonly  in  the  power  of  the  husband  to  exert  in  their  pro- 
curement, however  that  influence  may  arise — whether  from  her 
lingering  fondness  and  habitual  deference,  the  restraint  of  his 
presence,  his  superior  knowledge  of  business  and  values,  or  his 
powers  of  coercion  and  annoyance.  Hence  it  is  an  essential 
element  of  the  proposition  above  stated,  that  the  terms  of  the 
contract  in  favor  of  the  wife  shall  be  fair,  reasonable  and  just 
to  her,  in  view  of  all  the  circumstances  of  the  case  and  of  the 
parties  at  the  time  the  contract  is  made.  If  the  contract  be 
relied  on  in  pleading,  either  as  a  cause  of  action  or  as  a  matter 
in  defense,  the  pleading  must  contain  averments  which  show 
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the  contract  to  have  been  fair,  reasonable  and  just  to  her  under 
the  then  existing  circumstances.  If  it  become  a  question  of 
fact,  the  proof  must  lead  "the  mind  of  the  chancellor  satisfac- 
torily to  the  same  conclusion.  It  is  not  sufficient,  either  as  a 
matter  of  pleading  or  of  proof,  to  set  up  the  naked  contract 
and  its  execution  by  the  husband.  In  addition  to  this,  facts 
must  be  averred,  or  proved,  or  both,  as  the  exigencies  of  the 
case  may  require,  showing  that  the  terms  of  the  contract  in 
favor  of  the  wife  were  fair,  reasonable  and  equitable,  under 
the  circumstances  of  the  parties  at  the  time  it  was  made.  And 
this  doctrine  runs  through  all  the  cases  bearing  on  the  subject. 
**  Tried  by  these  principles,  the  second  defense  set  up  in  the 
defendant's  answer  is  defective  as  a  complete  bar  to  the  plaint- 
iff's action,  as  set  forth  in  her  petition ;  for  it  sets  up  the  naked 
contract  between  the  husband  and  wife,  and  its  execution  on 
the  part  of  the  husband,  unaccompanied  by  averments  showing 
the  faii-ness,  reasonableness  and  equitable  character  of  its  pro- 
visions in  her  favor,  in  view  of  alL  the  ci renins: tanees  of  the 
case.  In  so  far,  then,  as  the  said  second  defense  was  set  up 
as  a  complete  bar  to  the  plaintiff's  petition,  we  are  of  the 
opinion  that  there  was  no  error  in  the  court  below  in  sustaining 
the  demurrer  thereto." 

As  stated  before,  all  contracts  of  this  kind  must  be  fair,  just 
and  reasonable.  I  desire  to  call  attention  to  the  case  of  William 
H,  Grogan,  by  his  guardian,  v.  Emma  6.  Garrison,  by  her  next 
friend,  27  0.  S.,  at  page  50.  On  page  58  of  the  opinion  Judge 
Johnson,  for  the  court,  says: 

**  There  is  no  statement  of  facts  showing  the  extent  and  value 
of  William  Grogan 's  property  at  the  date  of  the  marriage,  nor. 
of  the  value  of  the  property  conveyed,  nor  of  that  remaining, 
to  enable  the  court  to  say  whether  it  was  adequate  or  not. 

**  There  is  no  averment  that  the  deed  was  ever  delivered  to 
her,  or  that  she,  either  during  or  after  coverture,  ever  had  pos- 
session; on  the  contrary,  the  court  finds,  as  one  of  the  reasons 
doubtless  for  sustaining  the  demurrer,  that  the  premises  are  in 
the  possession  of  the  defendant;  and  still  more,  that,  by  pro- 
ceedings in  the  probate  court,  instituted,  as  they  must  have 
been,  by  the  defendants,  or  one  of  them,  the  property  had  been 
sold  and  converted  into  money. 

**We  mention  this  as  accounting  for  the  absence  of  such  im- 
portant averments  in  this  defense." 

This  case,  although  not  absolutely  decisive  of  the  proposi- 
tion, refers  to  the  fact  that  certain  particular  allegations  must 
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be  made  in  a  defense  of  such  a  claim  in  order  to  entitle  the  de- 
fendiint  to  have  any  standing  in  ^coiirt,  and  further  on,  on 
page  64  of  that  decision,  the  court  says,  **Each  case  must  be 
determined  on  its  own  particular  facts  and  equities."  In  that 
case  the  widow  received  a  conveyance  for  less  than  one-tenth 
of  the  real  estate.  No  value  was  stated;  it  was  only  for  life, 
in  less  than  one-third  of  the  whole;  nothing  was  ever  done  to 
put  her  in  possession;  no  acceptance  by  her,  or  part  perform- 
ance, and  no  facts  stated  to  show  that  it  was  fair,  reasonable  or 
just  to  her. 

Judge  Johnson  proceeds  further  and  says: 

**It  has  been  an  axiom,  accepted  for  ages,  that  dower  was  to 
be  favored;  that  no  widow  should  be  barred  of  that  ancient 
and  cherished  right,  unless — 

**lst.  There  has  been  settled  upon  her,  in  strict  conformity 
to  law,  an  estate,  as  jointure,  possessing  all  those  requisites 
already  pointed  out;  or, 

**2d.  There  was  such  adequate  provisions  made,  in  lieu  of 
dower,  as,  under  all  the  circumstances,  was  fair,  reasonable, 
and  just.*' 

In  the  case  of  Mintier  v.  Mintier,  in  the  28  0.  S.,  at  pag^ 
312,  Chief  Justice  Scott,  in  the  very  first  paragraph  of  his 
opinion,  presents  a  number  of  *'ifs''  or  conditions  which  must 
exist  in  order  to  make  the  marriage  settlement  a  bar  to  a  claini 
for  dower  and  other  statutory  allowances. 

He  says: 

**If  the  ante-nuptial  agreement  in  this  case  was  intended 
by  the  parties  to  operate  as  an  e(iiiital)le  jointure,  and  as  siicli 
to  bar  all  claims  of  the  wife  to  dower  in  the  real  estate  of  the 
husband;  if  the  parties  were  of  mature  age,  and  capable  of 
judging  in  respect  to  their  interests;  if  the  agreement  was  fairly 
entered  into  in  good  faith,  and  without  any  fraud  or  imposi- 
tion; if  it  was  reasonable  in  its  terms,  and  was  in  good  faith 
acted  upon  and  carried  into  effect  by  Robert  Mintier  during 
his  life,  no  good  reasons  are  perceived  why  the  full  effects 
should  not  be  given  to  it,  according  U)  the  intention  of  the 
parties. ' ' 

Even  as  far  back  in  the  history  of  the  state  as  1846,  Chief 
Justice  Wood,  in  the  case  of  Stilley  v.  Folger,  refers  to  the  fact 
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that  the  dower  agreements  must  be  fair  and  reasonable,  and 
on  page  647  of  the  14th  Ohio  Reports  in  said  case  uses  this 
language : 

*'In  the  opinion  of  this  court,  such  af?reemonts  must  be  en- 
tered into  bona  fide,  with  a  full  km>wl;'<I<ri»  of  their  eons(»(|iienees, 
and,  under  the  circumstances,  make  reasonable  provisions  for 
the  wife,  or  courts  of  equity  ought  not  to  permit  them  to  be 
set  up  as  equitable  estoppels." 

And  the  circuit  court  in  the  case  of  Johnson  v.  Johnson,  1 
C.  C,  521,  in  a  contract  which  is  a  <]:ood  <leal  like  the  one  in 
question  in  our  case  without  any  particular  reasoning,  as  far 
as  said  report  shows,  says,  that  the  answer  is  insufficient  and 
that  the  court  of  common  pleas  did  not  err  in  sustaining  the 
demurrer  to  it.  In  that  case,  there  arc  no  allegations  in  the 
answer  that  the  agreement  made  between  James  B.  Johnson 
and  Anna  Hammond,  the  widow,  was  just,  fair  and  reason- 
able to  the  widow,  and  I  conclude  that  the  court  holds  that  the 
answer  so  set  up  is  demurrable  because  of  the  want  of  such 
allegations. 

Now,  in  the  case  at  bar,  the  separate  answer  of  the  guardian 
ad  litem  and  William  P.  Binkley  and  other  heirs  simply  recite 
the  fact  that  Deborah  Bodkin,  now  Binkley,  entered  into  such 
contract,  and  they  simply  state  or  aver  in  their  pleadings  that 
she  released  all  dower  or  expectancy  of  dower  and  all  the 
rights  to  a  homestead  and  of  all  her  interests,  general  or  special, 
whether  of  dower  or  otherwise,  in  and  to  any  real  estate  of 
which  the  said  Daniel  Binkley  was  seized  at  the  time  of  making 
said  contract  or  that  he  afterward  acquired  or  of  which  he  was 
seized  at  his  death. 

There  is  not  a  single  word  of  explanation  that  that  contract 
was  fair  to  the  widow;  that  she  knew  what  she  was  doing  at 
the  time;  that  she  knew  what  the  condition  of  her  husband's 
property  was ;  that  she  knew  that  he  owned  104  acres ;  that  she 
knew  that  he  owned  one  acre  of  land,  or  that  she  knew  that  he 
was  a  man  capable  of  acquiring  property ;  that  it  was  just  and 
reasonable  in  making  provisions  for  the  widow  in  the  event 
that  she  should  survive  him. 
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Of  course,  there  is  no  testimony  offered  (never  is  on  a  de- 
murrer), but  the  demurrers  search  the  pleadinofs.  In  this  case 
the  pleadings  state  that  Mr.  Binkley  died  seized  of  one  hundred 
and  four  acres  of  land,  and  about  ninety  dollars  worth  of  per- 
sonal property,  and  that  his  debts  at  the  time  of  filing  said 
petition,  as  near  as  they  could  be  ascertained,  amounted  to 
about  $609, 

It  strikes  me  from  the  statements  or  averments  contained  in 
the  pleadings  before  this  court  that  Mr.  Binkley 's  estate  would 
amount  to  perhaps,  after  the  payment  of  debts  and  costs  of 
administration,  in  the  neighborhood  of  }f:4,r)00  or  .1 5,000,  and  that 
such  a  sum  as  is  stated  in  this  marriage  contract  ($200)  to  be 
paid  to  the  widow  in  lieu  of  all  claims,  as  the  heirs  now  con- 
tend, is  in  the  judgment  of  this  court  not  fair,  not  just,  and 
to  say  the  least,  is  an  unreasonable  allowance  from  which  to 
support  herself. 

A  number  of  other  cases  are  cited,  but  for  this  question  are 
not  necessary  to  be  referred  to. 

Hence,  in  my  judgment,  as  stated  before,  the  demurrers  to 
these  answers  and  cross-petitions  of  the  heirs  of  the  decedent 
will  be  sustained. 

An  order  or  orders  will  be  entered  accordingly. 

Layton  c&  Son,  for  plaintiff. 

Spi^aguc  cfe  Lippincott,  for  defendants. 
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SPECIAL  WARRANTY  AGAINST  ACTS  OP  GRANTOR. 

[Common  Pleas  Court  of  Hamilton  County.] 

The  Fountain  Square  Theatre  Co.  v.  Euzabeth  C.  Pendery.* 

Decided,  January,  1906. 

Deed — Special  Warranty  Against  Act8  of  Grantor — Can  Not  Be  En- 
larged— Unpaid  Taxes  not  Within  Such  a  Covenant. 

1.  A  covenant  of  special   warranty  against  the  acts  of  the  grantor 

contained  in  a  deed,  conveying  only  the  "right,  title  and  interest" 
of  the  grantor,  can  not  enlarge  it,  but  is  limi<ted  to  the  estate 
granted. 

2.  Taxes  which  were  unpaid  by  the  grantor,  and  which  were  a  lien 

upon  the  property  at  the  time  of  the  purchase,  can  not  be  recov- 
ered under  such  a  covenant  on  the  ground  of  a  breach  thereof. 

Ppleger,  J. 

Heard  on  demurrer  to  petition. 

Can  a  purchaser  under  a  special  warranty  deed  conveying 
the  grantor's  right,  title  and  interest  to  certain  property,  re- 
cover on  the  covenant  of  warranty  against  the  acts  of  a  grantor 
or  those  claiming  under  him  for  unpaid  taxes,  which  were  a 
lien  upon  such  property  at  the  time  of  purchase  1 

The  petition  sets  forth  in  substance  the  facts  in  the  above 
query.  The  property  was  a  valuable  one,  and  the  consideration 
apparently  was  a  fair  market  price.  A  demurrer  was  iiUnl  on 
the  ground  of  insufficiency  in  law.  On  the  theory  that  cove- 
nants are  but  contracts  accompanying  a  deed  of  purchase,  and 
that  all  such  covenants  are  strictly  construed  against  the  gran- 
tor, one  is  led  to  the  immediate  conclusion  that  a  liability  ac- 
crues. On  the  other  hand,  it  is  a  settled  rule  of  law  that  the 
premises  described,  or  the  granting  clause  of  a  deed,  may  limit 
and  control  the  covenant,  but  the  covenant  can  never  enlarge 
the  premises.  General  covenants  will  be  construed  as  limited 
to  the  premises  and  estate  intended  to  be  conveyed.  They  are 
intended  to  protect  and  can  not  be  construed  to  enlarge  the 
estate  granted    (Lamb,   14  Federal  Cases,  p.  1042 — Case  No. 

»  Affirmed  by  the  Circuit  Court,  6  C.  C— N.  S.,  78. 
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8024;  Reynolds  v.  Shearer,  59  Ark.,  299).  So  a  deed  conveying 
instead  of  the  land  only  the  right,  title  and  interest  of  the 
grantor  to  the  same,  with  a  covenant  of  general  warranty  con- 
tained therein,  such  covenant  is  confined  in  its  legal  effect  to 
the  estate  so  conveyed,  and  the  enforcement  of  a  paramount 
title  outstanding  against  the  grantor  at  the  time  of  the  exe- 
cution of  the  deed  can  not  operate  as  a  breach  of  the  covenant 
{Bumpus  V.  Anderson  [Tex.],  51  S.  W.,  1103;  Wrightman  v. 
Spofford,  56  Iowa,  145;  Brown  v.  Patrick,  119  U.  S.,  175; 
Sweet  V.  Brown,  12  Met.,  175,  citing  Blanckard  v.  Burkes,  12 
Pick.,  67,  in  which  it  was  held  that  such  a  covenant  operated 
by  way  of  estoppel  against  the  grantor  in  passing  an  after- 
ac(iuired  estate;  20  Pick.,  458;  Young  v.  Clippinger,  14:  Kansas, 
148,  a  decision  by  Justice  Brewer;  Shumaker  v.  Johnsan,  35 
Ind.,  33).  Nor  would  it  be  considered  a  breach  of  covenant 
by  the  eviction  of  the  grantee  under  an  inciunbrance  created 
by  the  grantor  before  making  the  conveyance  (Bigelow  on 
Estoppel,  5th  Ed.,  p.  402;  BalUrd-x.  Child,  46  Maine,  152; 
Sweet  V.  Brown,  supra;  Stockwell  v.  CridUard,  129  Mass.,  231; 
Rawle  on  Covenants,  Section  298).  And  this  rule  is  applicable 
to  special  warranty  deeds  covenanting  against  the  acts  of  the 
grantor  or  any  of  those  claiming  by,  from,  through  or  under 
him  (15  Fed.  Rep.,  365). 

An  examination  of  the  authorities  indicates  that  Massachu- 
setts first  announced  this  doctrine;  that  many  of  the  states  fol- 
lowed these  rulings,  and,  though  great  departures  were  made 
from  it  in  other  states,  the  Supreme  Court  of  Massachusetts 
declined  to  vary  the  rule  as  to  incumbrances  created  by  the 
grantor  in  violation  of  his  affirmative  covenant  to  the  con- 
trary (Hoxey  v.  Frinney,  82  Mass.,  332). 

A  few  exceptions  to  the  rule  may  be  found.  There  is  a 
strong  dictum  in  LuU  v.  Stone,  37  111.,  224-227,  commenting  on 
the  early  Massachusetts  cases  in  12  and  20  Pick.  The  justice 
in  that  case  sail: 

**It  is  difficult  to  see  if  this  be  the  true  construction  of  such 
deeds,  with  what  view  covenants  were  inserted,  unless  to  de- 
ceive the  grantee  with  the  idea  that  he  was  getting  covenants 
upon  which  he  could  safely  repose  for  the  security  of  his  title, 
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but  which  a  narrow  and  technical  construction  would  render 
utterly  nugatory  on  the  day  of  trial,  keepinjr  the  word  of 
promise  to  the  ear,  but  breaking  it  to  the  hope." 

I  do  not  find  the  case  cited  or  commented  ui>on  in  any  of  the 
later  reports  of  that  state.  In  Hnhbard  v.  Apthorp,  3  Cush., 
419,  the  same  cases  in  12  and  20  Pick,  were  criticized, 
and  the  general  covenants  in  a  deed  were  not  restricted  merely 
to  the  interest  of  the  grantor.  In  Mills  v.  Catlin,  22  Ver.,  98, 
it  was  held  that  the  covenants  were  not  qualified  by  the  grant- 
or's interest,  **upon  the  principle  that  the  construction  is  to  be 
upon  the  entire  deed,  and  that  one  part  is  to  help  explain  an- 
other, and  that  every  word,  if  possible,  is  to  have  effect,  and 
none  to  be  rejected,  and  all  the  parts  thereof  agree  and  stand 
together,  we  think  it  must  be  held  to  have  been  the  intention 
of  the  parties  to  grant  the  landf  and  that  the  habendum  in  the 
deed  is  to  hold  the  land,  and  the  covenants  relate  to  the  land, 
and  insure  the  title  to  it.  But  if,  after  all,  we  consider  the 
intention  of  the  parties  ambiguous,  the  rule  would  be  inter- 
posed that  the  construction  in  such  cases  is  to  be  most  strongly 
against  the  grantor  and  in  favor  of  the  grantee,  and  this  to 
prevent  an  evasion  by  the  grantor  by  the  use  of  obscure  and 
equivocal  words."  This  case  does  not  appear  to  have  been 
cited  or  su'bsequenly  commented  upon  in  Vermont.  See  also 
Vail  Eencelear  v.  Karncij,  11  How.  (U.  S.),  297;  Milot  v.  Read 
(]\ront.),  29  Pacific  Reporter,  343;  Williams  v.  Hall,  62  Mo., 
405. 

Much  could  be  said  in  favor  of  the  deed,  which  bears  upon 
its  face  as  a  consideration  a  large  sum  of  money,  tending  to 
show  its  proximate  value,  and  which  could  be  defeated  be- 
cause the  words  of  the  grant  are  limited  to  the  grantor's  ** right, 
title  and  interest  to  the  property  conveyed."  Abstractly,  as 
was  said  by  the  court  in  Lxdl  v.  Stone,  supra,  it  seems  but  a 
narrow  and  technical  construction,  in  violation  of  the  general 
principle,  that  the  whole  deed  should  be  read  together,  to  ex- 
empt the  party  making  the  covenant  from  all  liability  for  a 
palpable  violation  of  it.  The  covenant  is  a  contract,  and  if 
detached  from  the  deed  would,  without  doubt,  have  been  en- 
forceable.    The   doctrine  was  evidently  intended  to  apply  to 
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merely  questionable  or  doubtful  riirhts  in  lands  sold  by  those 
who  are  suppos(^d  to  have  no  substantial  interest  in  the  sale 
of  the  property.  Had  there  been  no  decision  in  Ohio  on  this 
subject,  I  should  have  been  tempted  to  follow  the  reasoning  laid 
down  in  Lull  v.  Stone  and  Mills  v.  Catling  siipra. 

In  White  v.  Brocaw,  14  O.  S.,  339-343,  however  our  Supreme 
Court  said:  **that  where  in  a  deed  in  the  ordinary  form  of 
baro;ain,  sale  and  release,  and  which  purports  only  to  convey 
to  the  grantees  all  the  right,  title  and  interest,  claims  and  de- 
mands both  in  law  and  equity,"  of  the  grantors,  **of,  in  and 
to  the  said  premises  and  every  part  thereof,'*  containing  no 
recital  or  other  description  whatever  of  any  particular  interest 
in  or  possessed  by  the  grantors  or  intended  to  be  conveyed,  a 
covenant  is  inserted  by  which  the  grantors  agree  to  **  warrant 
and  forever  diefend  the  said  premises  against  all  persons  cl aim- 
ing^ _or  to  claim,  by,  from  or  under  them,  their  heirs  or  assigns 
such  covenant  is  only  co-extensive  with  the  grant,  and  binds 
cmly  vested  interests  of  the  grantors  in  the  property  at  the 
time,  and  does  not  extend  to  an  after-acquired  title.'*  This 
case  was  cited  in  Hart  v.  Gregg.  32  0.  S.,  512,  and  seems  to 
bi*  the  law  today.  It  is  peculiarly  applicable  to  and  decisive  of 
the  case  at  bar,  and  can  not  l)e  distinguished. 

Defendant's  counsel  also  insists  that  the  taxes  in  this  case 
were  placed  upon  the  property  by  the  public  authorities,  and 
that  they  are  not  incumbrances  originated  by  the  grantor.  Al- 
though it  is  unnwessary  to  pass  upon  this  question,  I  can  see 
no  force  in  the  argument.  It  matters  not  whether  the  incum- 
brance was  created  by  an  act  of  commission  or  omission.  It 
is  ascribed  to  the  grantor.  The  grantor  having  parted  with 
his  ** right,  title  and  interest"  to  the  land  in  accordance  with 
the  principle  of  White  v.  Brmvn,  supra,  the  covenant  of  war- 
ranty affected  only  such  title,  and  there  was  no  technical  breach 
of  it.  There  is  no  cause  of  action  stated  in  the  petition  and 
the  demurrer  thereto  is  sustained. 

Frank  II.  Kunkel,  for  the  demurrer. 

D.  D.  Woodmansee,  contra. 
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ARATEMENT  or  ACTION  THROUGH  INCOMPLETE  APPOINT- 
MENT OP  ADMINISTPATOIU 

[Superior  Court  of  Cincinnati,  Special  Term.] 

Cornelius  Archdeacon,  Administrator,  v.  The  Cincinnati 
Oas  &  Electric  Company  et  al. 

Decided,  March  22,  1905. 

AdminiMtrator — Failure  to  Oive  Bond — Action  for  Wrongful  Death 
Rendered  Nugatory — Authority  of  Administrator  Does  not  Relate 
Back — And  the  Bar  of  the  Statute  Runs  Against  the  Beneficiaries 
— Jurisdiction — Remedy. 

1.  The  limitation  of  two  years  is  an  essential  condition  of  the  right 

of  action  gro^.ing  out  of  a  wrongful  death,  and  begins  to  run  at 
once  against  the  beneficiaries,  and  once  beginning,  it  runs  on  to 
completion  without  interruption. 

2.  Where  the  appointment  of  an   administrator   of  a   decedent,   who 

came  to  his  death  through  the  negligent  act  of  another,  is  not 
completed  until  the  cause  has  abated,  an  action  brought  before 
the  cause  abated,  and  before  the  appointment  of  the  administra- 
tor was  completed,  can  not  be  maintained. 

HOSBA,  J. 

Heard  on  motion  to  dismiss. 

The  defendant,  by  leave  of  court,  filed  in  this  cause  an 
amended  answer,  setting  up  that  the  plaintiff  is  without  legal 
capacity  to  maintain  this  action,  and  upon  motion  to  this  effect 
the  cause  has  been  heard  upon  the  amended  answer  as  upon 
a  plea  in  abatement,  for  the  reason  that  it  raises  an  objection, 
independently  of  the  merits  of  the  cause,  which  is  fatal  to  the 
action  if  the  facts  be  proved  and  the  legal  consequences  claimed 
to  result  therefrom  be  sustained,  and  was  duly  heard  upon  evi- 
dence taken  and  arguments  of  counsel  thereon. 

The  facts  shown  are  that  John  Archdeacon  came  to  his  death 
on  or  before  February  5,  1903,  from  causes  claimed  to  be  due 
to  the  negligence  of  the  defendant  companies ;  that  on  February 
5,  1903,  Cornelius  Archdeacon  applied  to  the  probate  court  to 
be  appointed  administrator,  making  oath  that  there  were  no 
assets  except  the  right  of  action  in  this  behalf;  and  it  also  ap- 
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pears  that  on  March  28,  1903,  he  filed  a  petition,  as  adminis- 
trator, in  the  present  suit,  to  which  the  defendant  answered 
denying  liability  under  the  general  issue. 

It  further  appears  that  Cornelius  Archdeacon  did  nothing 
further  to  perfect  his  application  to  be  appointed  administra- 
tor until  March  10,  1905 — after  the  cause  had  been  set  for 
trial — ^when  he  filed  his  bond  in  the  probate  court,  and  there- 
upon, on  said  March  10,  1905,  letters  testamentary  were  issued. 

It  is  claimed  in  support  of  the  plea  that  as  the  plaintiff  here 
was  not  administrator  in  fact  when  the  suit  was  brought,  the 
proceedings  therein  were  nugatory;  and  that  when  the  plaintiff 
became  administrator  two  years  later,  by  perfecting  his  appli- 
cation and  obtaining  letters  of  administration  on  March  10, 
1905,  the  cause  of  action  had  abated  by  the  statutory  limita- 
tion, and  could  not  be  revived,  and  that,  consequently,  the 
plaintiff  is  still  without  capacity  to  sue. 

Against  the  plea  it  is  claimed  that,  the  statute  in  this  behalf 
being  remedial,  all  proceedings  under  it  are  to  be  construed  lib- 
erally; that  the  power  and  the  authority  of  an  administrator 
upon  appointment  relate  back  to  the  time  of  death,  or,  at  least, 
to  the  date  of  application,  and  thus  cure  the  defect  of  prema- 
ture action.  Also,  that,  by  answering,  the  defendant  waived 
all  objections,  and  is  bound  thereby,  because  the  defect  was  a 
matter  of  public  record  which  implies  notice. 

It  must  be  admitted  that  under  ordinary  circumstances  of 
equitable  procedure  the  questions  here  would  seem  to  be  resolv- 
able against  the  plea,  provided  the  matter  is  one  admitting  of 
application  of  purely  equitable  considerations. 

The  statute  in  question  (Revised  Statutes,  6134,  6135)  was 
originally  passed  March  25,  1851,  and  subsequently  amended. 
The  portions  involved  in  the  present  consideration  will  be  found 
in  Section  6135,  as  follows : 

**  Every  such  action  shall  be  for  the  exclusive  benefit  of  [in- 
dicating beneficiaries],  and  shall  be  brought  in  the  name  of  the 
personal  representatives  of  the  deceased  person  •  •  •  and 
shall  be  commenced  within  two  years  after  the  death  of  such 
deceased  person.'* 
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It  is  an  established  principle  that  conditions  precedent  re- 
quired by  law  constitute  part  of  the  cause  of  action ;  and  strict- 
ly, therefore,  must  be  performed  before  the  cause  of  action  will 
accrue  and  the  remedial  right  arise.  This  is  invariably  true  of 
conditions  precedent  contained  in  a  statute  creating  a  right  or 
duty  unknown  to  the  conunon  law.  Pawlett  v.  Sandgate,  19 
Vert.,  621;  Weeks  v.  O'Brien,  141  N.  Y.,  199;  Bank  v.  Bank, 
19  Fed.,  295. 

The  statute  in  question  is  of  this  character;  it  gives  a  right 
and  a  remedy  which  did  not  exist  at  common  law,  **and  should 
have  effect  given  to  it  according  to  the  words  used  in  it  to  ac- 
complish the  purpose  intended."  Steel,  Admr.,  v.  Kurtz,  28 
O.  S.,  193. 

**The  action  being  a  creature  of  the  statute  must  be  governed 
by  the  statute."    Wolf  v.  Ry.  Co.,  55  0.  S.,.527. 

In  Wolf,  Admr,,  v.  Railway  (supra),  it  is  also  held  that  while 
an  estate  will  vest  in  the  heir  by  operation  of  law,  **it  is  other- 
wise as  to  the  recovery  of  damages  under  our  statute.  While 
the  liability  is  created  by  the  statute,  the  damages  do  not  be- 
come part  of  the  estate,  ajid  are  not  cast  as  an  estate  by  opera- 
tion of  law  upon  the  beneficiaries,  but  must  be  sued  for  and 
recovered  by  action." 

In  Helman  v.  Railway  Co,,  58  0.  S.,  409,  it  is  held  that  the 
statute  created  no  new  liability  upon  the  death  of  the  party, 
but  in  effect  removed  the  common  law  bar  of  abatement  by 
death,  and  the  right  of  action  accruing  to  the  party  for  the 
injury,  and  devolved  it  upon  the  administrator  in  succession; 
and  that,  in  consequence,  the  administrator  and  beneficiaries 
stand  in  relations  of  privity  with  the  deceased  in  respect  of  such 
right. 

It  follows,  therefore,  that  the  limitation  of  two  years  is  an 
essential  condition  of  the  right  of  action,  and  begins  to  run 
against  the  beneficiaries,  for  whose  exclusive  benefit  the  right 
of  action  is  given;  and,  once  beginning,  it  runs  on  to  comple- 
tion without  interruption.  Granger,  Admr,,  v.  Granger,  6  0., 
42. 
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The  appointment  or  non-appointment  of  an  administrator, 
therefore,  being  a  matter  within  the  control  of  the  parties  in 
interest,  can  have  no  effect  upon  the  operation  of  the  statutory 
limitation  upon  the  cause  of  action. 

The  administrator  is  a  mere  trustee,  in  whose  name  the  action 
must  be  brought.  He  has  no  right  in  the  matter  except  in 
virtue  of  the  right  of  the  real  parties  in  interest.  If  the  right 
of  the  legal  beneficiaries  is  lapsed  or  lost  so  that  no  remedy  can 
be  had  upon  it,  it  is  manifest  that  the  action  can  no  longer  be 
maintained.  Woodward  v.  Railway,  23  Wis.,  400  (cited  and 
approved  in  55  0.  St.,  531). 

In  a  word,  therefore,  the  beneficial  interest  in  the  subject- 
matter  of  the  right  of  action  passed  in  succession  to  the  bene- 
ficiaries by  virtue  of  the  statute  immediately  upon  the  death; 
but  the  right  to  institute  the  action  remained  in  suspense  as  an 
incident  of  the  cause  of  action  until  the  appointment  of  the 
administrator.  But  in  the  present  cause  the  administrator  did 
not  come  into  existence  as  such  until  the  10th  day  of  March, 
1905,  more  than  two  years  after  the  death  of  the  injured  party, 
at  which  time  the  right  of  the  beneficiaries  had  lapsed,  and,  con- 
sequently, the  cause  of  action  was  never  legally  completed.  An 
administrator  has  no  power  to  act  before  the  grant  of  letters;  his 
power  is  derived  exclusively  from  his  appointment.  Woerner 
on  Administration,  etc.,  409,  383. 

It  is  fundamental  that  a  plaintiff  must  have  a  right  of  action 
before  bringing  suit:  and  to  constitute  a  right  of  action  there 
must  be  a  party  entitled  to  institute  process.    Ex  parte  Collins^ 

49  Ala.,  59;  Fruitt  v.  Anderson-,  12  111.  App.,  421;  Stratton  v. 
R.  R,  Co,,  74  Me.,  422;  R.  R,  Co,  v.  R.  R.  Co,,  38  Penn.  St.,  361; 
Maia  v.  Hospital,  97  Va.,  507;  Patterson  v.  Patterson,  59  N.  Y., 
574;  Angell  on  Limitations,  Chapter  7. 

By  the  statute  the  right  to  institute  action  is  vested  in  the 
administrator— by  virtue  of  his  capacity  as  such — and  not  in 
the  individual.  It  is,  therefore,  a  condition  precedent  to  the 
right  of  action  that  an  administrator  be  in  existence,  upon  whom 
this  right  may  devolve.  This  is  very  fully  established  in  the 
case  of  Weidner  v.  Rankin,  26  0.  S.,  522,  brought  by  the  widow 
and  children. 
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In  that  case  a  defendant  moved  to  vacate  a  verdict  and  judg- 
ment aprainst  him  and  for  judfnnent  non  obstante  veredicto, 
on  the  ground  that  plaintiffs  were  not  authorized  to  sue.  In  the 
Supreme  Court  it  was  claimed  by  plaintiffs  in  error  that  the 
action  was  in  the  name  of  the  real  parties  in  interest ;  that  the 
statute  being  remedial  should  be  liberally  construed;  and  that 
defendant  had  waived  objections  by  failing  to  demur  or  answer 
specially.  On  the  other  side,  it  was  urged  that  the  remedy  wa» 
purely  statutory;  that  being  in  derogation  of  the  common  law 
the  statute  must  be  strictly  construed ;  and  that  the  defect  was 
not  merely  want  of  capacity  to  sue,  but  want  of  a  cause  of  ac- 
tion. The  court  held  with  the  defendant,  first,  that  the  right 
of  action  vested  in  the  personal  representative  and  not  in  the 
beneficiaries;  also  that  the  petition  must  contain  a  cause  of  ac- 
tion in  favor  of  plaintiff,  and  that  the  objection  was  not  waived 
by  defendant  by  failure  to  demur,  although  the  facts  stated 
might  constitute  a  cause  of  action  in  favor  of  one  not  a  party 
to  the  suit. 

The  application  of  these  principles  to  the  case  at  bar  is  mani- 
fest and  conclusive.  There  was  no  cause  of  action  in  the 
plaintiff  at  the  commencement  of  the  suit.  He  had  no  right  to 
bring  suit,  nor  power  to  institute  process.  Had  the  defect 
been  cured  before  the  right  in  the  beneficiaries  lapsed,  it  is  pos- 
sible that  by  liberal  construction  a  nunc  pro  tunc  effect  could 
have  been  given  to  his  subsequent  completion  of  his  appoint- 
ment; and  this  principle  is  the  principle  disclosed  in  many  of 
the  authorities  cited  by  the  plaintiff  here  in  support  of  the  ar- 
gument; but  in  the  case  at  bar  there  was  no  cause  of  action 
existing  when  the  correction  was  made,  because  the  beneficiaries 
were  legally  defunct.  In  other  words,  the  cause  of  action  had 
lapsed,  and,  consequently,  could  not  be  revived  {Lyons,  Admr., 
V.  Railroad,  7  0.  S.,  339,  340).  Consequently,  the  attempt  to 
correct  was  of  no  legal  effect. 

The  point  is  further  made  evident  in  Railway  Co.  v.  Hi/ne, 
25  0.  S.,  629,  wherein  it  is  held  that— 

"The  limitation  of  two  years  is  a  condition  qualifying  the 
right  of  action,  and  not  a  mere  limitation  upon  the  remedy." 
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Also  in  Wolf,  Admr.,  v.  R,  R.  Co.,  55  0.  S.,  527,  in  which 
Railway  v.  nine  {snpra),  is  approved  and  the  matter  re-8tat«d 
briefly  thus : 

*'It  is  not  a  defense  in  a  proper  sense,  but  a  necessary  con- 
dition to  the  right  of  action.'' 

That  is  to  say,  it  is  not  a  mere  matter  of  defense  that  can 
be  waived  by  a  defendant,  but  is  jurisdictional,  because  it  in- 
heres as  a  condition  precedent  in  the  right  of  action. 

Upon  the  facts,  therefore,  and  upon  the  law  as  clearly  set 
forth  by  our  Supreme  Court,  I  am  constrained  to  hold  the  plea 
good  and  must,  therefore,  sustain  the  same. 

Judgment  for  defendant,  dismissing  the  petition. 

Z>.  T.  Hackctt  and  W.  A,  Rinckhoff,  for  plaintiff. 

Outcalt  &  Foraker,  for  defendant. 


FAILURE  TO  DELIVER  POSSESSION  OP  PREMISES. 

[Common  Pleas  Court  of  Franklin  County.] 

J.  P.  Mn.LER  V.  W.  H.  Innis.* 

Decided,  January  24,  1905. 

Landlord  and  Tenant — Failure  to  Deliver  Possession  of  Premises — 
Av(Hds  the  Lease — Acceptance  of  Part  of  the  Premises — {Not  a 
Waiver  of  Right  to  Abandon  Lease. 

1.  There  is  an  implied  covenant  on  the  part  of  a  lessor  to  deliver  the 

premises  to  the  lessee  at  the  moment  he  is  entitled  to  take  pos- 
session, and  a  breach  of  such  covenant  releases  the  lessee  from 
the  obligations  of  the  lease. 

2.  Entrance  by  the  lessee  upon  a  part  of  the  premises  and  his  occu- 

pancy thereof  for  several  months  without  objection  does  not 
amount  to  a  waiver  of  the  failure  of  the  lessor  to  place  him  in 
possession  of  the  remainder  of  the  premises. 

Dillon,  J. 

By  written  lease  for  one  year,  the  defendant  agreed  to  rent 
of  the  plaintiff  a  certain  dwelling:  house  for  the  sum  of  $300, 

♦  Affirmed  by  the  Circuit  Court,  March,  1905. 
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payable  in  monthly  instalments.  The  lease  further  provided 
that  the  defendant  should  also  have  the  use  of  a  part  of  a  large 
stable  located  by  the  plaintiff  convenient  to  a  number  of  cot- 
tages, said  space  to  be  for  one  horse  and  one  carriage.  The 
defendant  occupied  the  residence  for  some  seven  months,  when 
he  left  the  same  and  has  refused  to  pay  for  the  remaining  five 
months  of  the  lease.  The  evidence  shows  that  when  the  defend- 
ant attempted  to  put  up  his  horse  and  carriage  on  the  first  day, 
he  was  refused  admittage  to  the  stable,  and  after  subsequent 
attempts  finally  on  the  fourth  day  he  ceased  to  make  any  fur- 
ther attempt  and  rented  stable  room  elsewhere. 

The  evidence  also  shows  that  the  defendant  gave  notice  to 
the  plaintiff  on  the  first  day  that  he  had  been  denied  admis- 
sion to  the  stable  by  the  person  in  charge  thereof,  acting  under 
the  plaintiff. 

As  this  action  is  upon  the  lease,  recovery,  of  course,  must 
be  had  upon  compliance  therewith  on  the  part  of  the  plaintiff, 
or  a  willingness  to  comply  therewith. 

The  first  question  that  presents  itself  is  new  in  this  state, 
and  has  been  the  subject  of  considerable  conflict  in  other  juris- 
dictions. There  is  no  question  that  where  a  tenant  is  dispos- 
sessed or  denied  possession  by  a  stranger  during  his  term,  the 
landlord  is  not  liable  therefor,  and  the  lessee  himself  must  dis- 
possess the  stranger. 

The  question  upon  which  there  is  so  much  conflict  is  this: 
In  the  absence  of  expressed  agreement  or  covenant,  is  the  land- 
lord bound  to  deliver  premises  to  the  lessee  in  the  first  instance, 
free  from  the  intrusion  or  possession  of  strangers?  The  con- 
flict can  be  no  better  illustrated  than  by  two  excerpts  from 
18  Am.  &  Eng.  Ency  of  L.,  at  page  326,  where  it  is  held : 

**  Though  there  is  an  implied  agroement  on  the  part  of  the 
landlord  that  the  premises  shall  be  in  such  a  condition  that 
the  lessee  may  enter  thereon  without  hindrance  at  the  time 
when  his  term  is  but  begun,  the  fact  that  the  possession  is  with 
held  from  the  tenant  by  a  third  person  will  not  constitute  a 
defense  in  bar  of  the  landlord's  recovery  of  rent.'* 

But  in  the  same  book  at  page  615,  we  find  this  language ; 
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**The  lessor  impliedly  covenants  to  give  possession  to  the 
lessee  at  the  commencement  of  the  term  and  if  the  premises  are 
wrongfully  held  by  a  third  person,  it  is  the  duty  of  the  lessor 
to  oust  him." 

The  leading  ease  in  favor  of  the  plaintiff  in  this  case  is  that 
of  Gardner  v.  Keletas,  3  Hill,  330,  in  which  the  court  held  that 
if  a  lessee  be  prevented  from  entering  upon  the  demised  prem- 
ises by  a  former  tenant  whose  term  has  expired,  or  by  any 
other  stranger,  the  remedy  of  the  lessee  is  to  be  sought  against 
the  intruder  and  not  against  the  lessor,  and  that  in  such  case 
the  lessor  was  in  no  manner  whatsoever  liable.  In  other  words, 
in  such  case  the  lessor  is  not  bound  in  the  first  instance  to 
deliver  possession  of  the  premises,  but  only  the  right  of  pos- 
session and  free  from  any  other  paramount  title  granted  by 
him. 

Following  this  decision,  the  Supreme  Courts  of  Missouri,  Il- 
linois, New  Hampshire,  and  possibly  one  or  two  others,  have 
so  held. 

The  leading  case  contra  is  found  in  King  v.  Reynolds,  66 
Ala.,  229.  And  this  decision  has  been  followed  in  the  states 
of  California,  Connecticut,  and  is  further  supported  by  the 
English  authorities.  In  consideration  of  the  principles  and 
reasons  adduced  in  these  various  eases,  I  incline  to  the  English 
doctrine  and  adopt  the  reasoning  of  King  v.  Reynolds,  67  Ala., 
229.  That  court  held  tha/t  there  is  an  implication  that  at  the 
time  and  the  very  moment  fixed  by  the  terms  of  the  lease  for 
the  lessee  to  take  possession,  the  landlord  must  deliver  the 
same  to  him,  and  that  to  that  extent  the  lessor  impliedly  cove- 
nants that  there  shall  be  no  impediment  to  the  lessee  taking 
possession  at  the  time  stipulated,  and  that  for  a  breach  of  such 
a  covenant  the  lessee  is  not  bound. 

In  the  case  of  Coe  v.  Clay,  5  Bing.,  440,  which  was  decided 
after  and  upon  a  consideration  of  the  contrary  case  of  Gardner 
V.  Keletas  above,  it  was  held  that  one  who  accepts  a  lease  ex- 
pects to  and  has  a  right  to  enjoy  the  property  and  does  not 
merely  obtain  the  chance  of  a  law  suit.  A  lease  for  a  number 
of  years  is  a  chattel  interest.     The  prime  motive  of  the  con- 
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tract  ii  that  the  lessee  shall  get  a  possession.  Delivery  is  one 
of  the  elements  of  this  contract.  The  thing  itself  must  be  de- 
livered. Otherwise,  we  can  easily  conceive  that  a  party  accept- 
ing a  lease  and  on  the  first  day  thereof  attempting  to  get  pos- 
session may  find  himself  barred  by  the  possession  of  another, 
perhaps  a  tenant  holding  over  with  color  of  right,  and  before 
he  would  be  able  to  have  the  litigation  determined,  the  time  of 
his  lease  would  have  expired,  or  he  would  have  been  greatly 
injured  thereby.  The  burden  in  such  case  would  be  placed 
upon  the  lessee,  since  he  is  out  of  possession,  when  in  truth  he 
should  be  so  placed  that  the  burden  to  prove  should  be  upon 
every  one  else  in  the  world  before  he  could  be  dispossessed. 

I  am  moreover  of  the  opinion  that  in  the  case  at  bar  there 
would  be  no  conflict  of  authorities,  for  this  reason,  that  by  the 
terms  of  the  lease  the  particular  space  in  the  large  barn  alot- 
ted  to  the  lessee  was  not  specified  therein,  and-,  therefore,  re- 
mained to  be  indicated  and  set  apart  by  the  lessor.  It  there- 
upon became  the  duty  of  the  lessor  to  set  aside  that  space 
because  the  lessee  would  have  no  right  to  maintain  any  action 
to  eject  any  particular  person,  not  only  for  the  reason  that 
he  did  not  and  could  not  know  what  particular  person  was 
occupying  his  space,  but  he  could  not  specify  in  his  action  for 
ejectment  the  premises  to  which  he  was  entitled. 

In  such  a  case,  therefore,  it  becomes  the  duty  of  the  lessor 
to  at  once  indicate  and  set  apart  the  particular  part  of  the 
stable  for  the  lessee.  Having  failed  to  do  so,  it  is  clear  to  my 
mind  that  the  lessee  is  not  bound  by  the  lease. 

It  is  further  argued  by  the  plaintiff  that  the  lessee,  having 
entered  a  part  of  the  premises  and  occupied  the  same  for  sev- 
eral months  without  objection,  is  estopped  and  has  waived  the 
failure  of  the  lessor  to  place  him  in  possession  of  the  remainder 
of  the  property.  To  this  I  can  not  agree.  This  action  it  must 
be  remembered  is  upon  a  written  lease  and  not  upon  actual 
occupancy.  The  case  will  be  simplified  when  the  illustration 
is  carried  to  larger  limits.  Suppose,  for  instance,  a  lease  lets 
half  a  dozen  different  houses  and  farms  which  are  separate  and 
distinct.  The  occupancy  by  the  lessee  of  all  but  one  out  of 
which  he  was  dispossessed  should  not  in  law  compel  him  to  pay 
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rent  for  that  particular  one.  Recovery  must  be  had  either  upon 
quantum  meruit  or  upon  the  lease.  In  this  ease  there  can  be 
no  recovery  for  the  actual  use  of  the  stable.  Likewise  there  can 
be  no  recovery  upon  the  lease  itself,  since  the  lessee  was  kept 
out  of  possession  through  no  fault  of  his  own. 

Judgment  therefore  will  be  for  the  defendant.  Exceptions 
will  be  noted. 

Rogers  &  Rogers,  for  plaintiff. 

6.  E.  Bibbeey  for  defendant. 


The  case  above  reported  was  taken  to  the  Circuit  Court  of 
Franklin  County,  where,  after  a  hearing,  the  subjoined  opin- 
ion was  filed. 

DusTiN,  J. ;  Sullivan,  J.,  and  Wilson,  J.,  concur. 

We  have  been  much  interested  in  the  examination  of  the  ques- 
tions raised  in  this  case,  and  take  pleasure  in  commending  coun- 
sel for  their  very  full  and  able  briefs. 

Recognizing  the  conflict  of  authority  on  the  main  point,  we 
are,  however,  of  the  opinion  that  the  best  reasoning  is  in  favor 
of  the  contention  that  it  is  the  landlord's  duty  to  clear  the 
way  for  the  entrance  to  possession  of  the  property  by  the  lessee, 
on  the  first  day  of  his  term.  See  opinion  of  Stone,  J.,  in  King 
V.  Reynolds,  67  Ala.,  229,  233. 

Furthermore,  in  the  case  at  bar  it  was  impossible  for  the 
lessee  to  get  possession  of  the  stable  room,  because  same  had 
not  been  designated  and  described  to  him. 

Upon  the  whole  we  concur  with  the  views  of  Judge  Dillon 
in  his  written  opinion. 

The  judgment  of  the  common  pleas  court  will  therefore  be 
affirmed. 
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TENURE  OF  OmCE  OF  SECRETARY  OF  WATER  WORKS 

TRUSTEES. 

[Oommon  Pleas  Court  of  Allen  County.] 

John  N.  Hutchison  v.  The  City  op  Lima,  Ohio. 

Decided,  February,  1906. 

Office  and  Officer — Secretary  of  Water  Works  Trustees — Tenure  of  Of- 
fice Of— Removal  of  By  Aholiahment  of  the  Office  of  Trustees. 

The  dutiee  of  a  secretary  of  water  works  trustees  not  being  pre- 
scribed by  statute,  it  follows  that  the  position  is  not  an  office 
within  th»  legal  meaning  of  the  word,  and  one  appointed  to  that 
position  for  a  fixed  term,  but  discharged  before  the  expiration 
thereof,  can  not  enforce  a  claim  for  salary  for  the  portion  of  the 
term  he  was  not  allowed  to  serve. 

Cunningham,  J. 

Heard  on  demuTrer  to  the  petition. 

Before  the  act  under  which  the  board  of  public  service  now 
manages  and  controls  the  water  works  of  the  city  of  Linm,  a 
part  of  the  new  Municipal  Code,  the  board  of  water  works  trus- 
tees elected  the  plaintiflF  its  secretary,  and  fixed  his  terra  at 
two  years.  The  statute  then  in  force  placed  the  management 
and  control  of  the  water  works  in  that  board,  authorized  it  to 
elect  its  officers  and  agents  and  fix  their  terms,  but  the  stat- 
ute did  not  prescribe  any  of  the  duties  of  the  secretary  or 
other  officers  or  agents  of  the  board,  so  that  they  acted  only 
under  the  orders  of  the  board.  Several  months  after  the  pass- 
age of  the  new  act  the  Legislature  abolished  the  office  of  water 
works  trustees,  and  the  board  of  public  service  placed  their 
own  employe  in  the  place  of  Mr.  Hutchison,  and  removed  him. 
Mr.  Hutchison  waited  until  the  end  of  his  term,  and  brought 
suit  against  the  city  asking  for  a  judgment  for  the  amount 
of  his  salary  for  the  part  of  his  term  of  two  years  which  had 
not  expired  when  he  was  ousted.  The  defendant  demurs  to 
the  plaintiff's  petition,  and  many  propositions  of  law  are  raised 
on  that  demurrer  and  many  reasons  are  urged  by  the  plaintiff 
why  he  ought  to  recover. 
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Without  eotering  into  a  discussion  of  the  many  propositions 
coming  up  on  this  demurrer,  this  court  feels  that  there  is  one 
proposition  that  disposes  of  the  case.  It  is  admitted  by  both 
sid<?s,  and  certainly  is  the  law,  that  a  Legislature  which  has 
the  power  to  create  an  office  has  the  power  to  abolish  it,  and 
whenever  it  pleases.  A  person  who  is  elected  to  an  office  has  a 
proper  right  to  the  emoluments  of  that  office  and  can  not  be 
removed  before  the  expiration  of  his  term  except  for  cause; 
but  the  office  can  be  abolished  whenever  the  legislative  power 
so  wills.  The  position  of  secretary  of  the  board  of  water  works 
trustees  is  not  an  office  in  a  legal  meaning  of  the  term,  for  no 
one  is  an  officer  in  that  sense  whose  duties  are  not  prescribed 
by  the  statute.  The  water  works  trustees  were  officers  because 
they  were  vested  by  the  statute  with  the  management  and  con- 
trol of  the  water  works.  Mr.  Hutchison  was  their  employe. 
Now  it  being  granted  that  the  Legislature  can  abolish  the  office, 
how  can  its  management  and  control  and  official  power  with 
regard  to  the  water  works  continue?  This  plaintiff  had  no 
duty  except  to  carry  out  the  rules  and  orders  of  the  board  of 
trustees.  Can  he  continue  to  carry  out  those  rules  and  orders 
when  the  board  itself  is  not  in  existence,  and  thus  perpetuate  a 
power  that  the  Legislature  has  destroyed?  Can  there  be  such 
a  thing  as  a  servant  without  a  master,  or  an  agent  without  a 
principal?  The  court  thinks  not.  His  term  expired  when  his 
principal  ceased  to  exist. 

So  that  the  demurrer  to  the  petition  will  be  sustained  and 
plaintiff,  desiring  to  plead  no  further,  the  court  renders  judg- 
ment on  the  demurrer. 

//.  0.  Bentley,  City  Solicitor,  for  the  demurrer. 

Becker  &  Becker,  for  the  plaintiff. 
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ORDER  TO  PRODUCE  BOOKS  AND  PAPERS  POR  INVESTICATiON 

BY  COUNCIL. 

[Common   Pleas  Court  of  Cuyahoga  County.] 
The  Cleveland  Electric  Illuminating  Company  v.  Edmund 

HiTCHENS   ET   AL.* 

Decided,  Marclb  11,  1906. 

Prosecution  of  Councilmen — Conduct  Constituting  Misconduct  in  Of- 
fice—Statute Under  Which  Prosecution  Should  Proceed—Section 
225  of  the  Municipal  Code  not  Applicable— <!ompelling  the  Pro- 
duction of  Books  and  Papers— Incriminating  Evidence— Privilege 
of  Witness — Bribery— Misfeasance. 

1.  A  charge  that  two  councilmen  have  accepted  bribes,  and  that  fif- 

teen others  are  controlled  in  their  voting  by  a  certain  party  who 
contributed  to  the  individual  campaign  funds  of  said  councilmen 
while  they  were  candidates  for  office,  constitutes  a  charge  of  mis- 
conduct in  office. 

2.  Inaamuch  as  the  Legislature  has  made  complete  provision  for  the 

trial  of  such  charges  in  a  proper  tribunal,  and  in  view  of  the  ob- 
vious objections  to  the  trial  of  councilmen  before  their  fellow 
members,  and  the  failure  of  Section  225  of  the  Municipal  Code 
to  clearly  include  councilmen  among  the  officers  for  the  trial  of 
whom  provision  is  therein  made,  it  must  be  held  that  Section 
225  does  not  include  councilmen  among  those  against  whom  charges 
may  be  preferred. 

3.  The  production  of  books  and  papers  can  not  be  compelled,  where 

it  is  manifest  to  the  court  that  if  they  would  tend  in  any  way 
to  be  useful  in  the  prosecution  of  the  case  in  hand,  they  must 
'/»nd  to  subject  the  party  to  whom  they  belong  to  penalties  anr 
ponlshmeniL 

Beaoom,  J. 

Plaintiff,  the  Cleveland  Electric  Illuminating  Company,  is  a 
corporation  organized  under  the  laws  of  Ohio,  engaged,  in  the 
city  of  Cleveland  and  vicinity,  in  furnishing  electric  light  and 
power.  Defendant,  the  city  of  Cleveland,  is  a  municipal  cor- 
poration under  the  laws  of  Ohio.  The  other  defendants  are, 
respectively,  the  mayor,  the  city  solicitor  and  the  members  of 
the  city  council  of  said  city. 

^Affirmed  by  Circuit  Court  March  18,  IdOo. 
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In  February  of  this  present  year  the  mayor  of  Cleveland, 
acting  under  the  provisions  of  Section  225  of  the  Municipal 
Code,  filed  with  the  council  written  charges  against  seventeen 
members  of  the  council,  alleging  against  them  misconduct  in 
office.  Against  fifteen  of  these  councilmen  it  was  alleged,  in 
substance — 

**That  each  of  them  being  a  member  of  the  council  and 
thereby  an  officer  of  the  city,  did  allow  his  vote  upon  an  or- 
dinance to  be  controlled  by  the  Cleveland  Electric  Illuminating 
Company,  said  control  being  exercised  by  contributions  to  the 
individual  campaign  funds  of  some  of  said  persons  as  candi- 
dates for  said  offices. ' ' 

Against  two  other  councilmen  it  was  alleged  *'That  said 

and   ,  on  the  6th  day  of 

February,  1905,  being  members  of  the  city  council  of  Cleveland, 
upon  a  certain  ordinance  then-  pending  before  said  council 
providing  for  the  confirmation  of  the  report  of  the  commis- 
sion for  the  fixing  of  the  terms  of  the  annexation  of  South 
Brooklyn,  did  vote  adversely  to  the  confirmation,  they  being 
influenced  by  money  paid  to  them  so  to  cast  their  votes  against 
said  ordinance."  Only  such  parts  of  said  charges  as  are  nec- 
t^ssary  to  show  their  substantial  character  are  here  given. 

Subsequently,  the  city  council  entered  upon  the  hearing 
of  said  charges,  claiming  to  act  under  authority  of  said  Section 
225  of  the  Municipal  Code  and  to  be  governed  in  its  pro- 
ceedings by  the  provisions  thereof  and  claiming  to  have  power 
thereunder  **to  issue  compulsory  process  to  compel  the  attend- 
ance of  persons  and  the  production  of  books  and  papers  before 
the  council,  and  such  power  to  compel  the  giving  of  testimony 
by  attending  witnesses  as  is  conferred  on  courts  of  justice.'* 

In  the  course  of  said  hearing  the  general  manager  of  plaint- 
iff, its  bookkeepers  and  some  of  its  directors  were  called  as 
witnesses  and  were  examined  concerning  the  subject-matter  of 
said  charges  so  on  hearing  before  the  council,  and  each  of  them 
testified  that  he  had  no  knowledge  of  any  such  payments  hav- 
ing been  made  by  the  plaintiflf  company,  and  the  general  man- 
ager having  been  directed  to  bring  with  him  the  books  of  plaint- 
iff showing  such  contributions,  he  testifies  that  plaintiff  had  no 
such  books  and  that  it  had  made  no  such  contributions. 
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On  the  3d  day  of  March  an  ordinance  was  passed  by  the 
council  for  the  purpose  of  compelling  the  production  by  plaint- 
iff company  of  its  books  and  papers  and  requiring  it  to  submit 
to  an  inspection  thereof  by  the^5ouncil,  and  it  is  admitted  that 
it  is  the  purpose  of  the  defendants  to  proceed  to  an  examination 
and  inspection  of  the  books  and  papers  of  plaintiff  **for  the 
purpose  of  ascertaining  all  expenditures  made  by  it  relative 
and  pertinent  to  the  charges  under  investigation  by  the  council 
of  the  city  of  Cleveland."  Thereupon  the  petition  herein  was 
filed,  and  petitioner  prays  that  defendants  may  be*  enjoined 
from  enforcing  or  attempting  to  enforce  any  order  upon  the 
plaintiff  or  upon  its  representatives  compelling  them  to  produce 
plaintiff's  books  or  papers  or  to  permit  the  inspection  thereof 
by  the  defendants  or  any  of  them  for  the  purposes  of  obtaining 
evidence  **  relevant  to  the  charges  under  investigation  by  the 
council  of  the  city  of  Cleveland.''  Defendants  have  filed  an- 
swers, and  admit  the  averments  of  the  petition  which  entitle 
plaintiff  to  relief  if  it  be  entitled  to  any  relief  herein.  To 
these  answers  plaintiff  filed  a  demurrer,  and  by  agreement  of 
counsel  this  present  hearing  is  a  final  hearing  in  this  court. 

It  is  claimed  by  plaintiff  that  **The  charges  state  no  offense." 
It  is  charged  against  two  councilmen  that  they  received  bribes, 
and  against  others  that  their  votes  were  **  controlled  by  the 
Cleveland  Electric  Illuminating  Company  by  contributions  to 
the  individual  campaign  funds  of  some  of  said  persons  as  candi- 
dates for  office."  This  court  is  of  opinion  that  the  parts  of 
these  charges  already  cited  in  this  opinion  do  constitute  a 
charge  of  misconduct  in  office. 

Plaintiff  claims  further  that  the  phrase  **head  of  any  de- 
partment or  officer"  mentioned  in  Section  225  does  not  include 
city  councilmen.    That,  section  provides  that — 

**It  is  hereby  made  the  duty  of  the  mayor  to  have  a  general 
supervision  of  each  department  and  the  officers  provided  for 
in  this  act,  and  where  the  mayor  has  reason  to  believe  that  the 
head  of  any  department  or  officer  has  been  guilty  in  the  per- 
formance of  his  official  duty  of  bribery,  misfeasance,  etc.,  he 
shall  immediately  file  with  the  council  written  charges  against 
said  head  of  department  or  officer,  setting  forth,"  etc. 
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It  is  claimed  that  this  section  relates  only  to  those  officers 
who  are  in  the  executive  branch  of  the  government  and  over 
whom  the  mayor  has,  by  the  very  nature  of  his  office,  a  super- 
vising authority  independent  of  the  statute,  but  that  it  was  not 
intended  by  the  Legislature  that  the  mayor  should  have  power 
to  supervise  the  officers  of  an  independent  branch  of  the  gov- 
ernment or  prefer  charges  against  them;  and  among  other 
reasons  urged,  it  is  said  that,  independently  of  this  section, 
the  Legislature  has  provided  a  complete  code  for  the  trial  of 
councilmen  for  misconduct  in  office — independently  of  the  pro- 
visions of  Section  225,  to-wit.  Sections  989  to  993  inclusive,  of 
said  code.  The  substance  of  these  provisions,  omitting  unnec- 
essary words,  is  that — 

**0n  complaint  under  oath  filed  with  the  nrobate  judge  of 
the  county  in  which  the  corporation  is  situated  by  any  elector 
of  the  corporation,  signed  by  and  approved  by  four  other 
electors  thereof,  charging  that  any  member  of  the  council  has 
received  any  compensation  for  his  services  as  councilman  or 
has  been  guilty  of  misfeasance  in  office,  such  probate  judge 
shall  issue  citations  to  such  party  for  his  appearance  before  him 
within  ten  days,  and  also  furnish  the  accused  and  the  city 
solicitor  with  a  copy  of  such  complaint.  On  the  day  fixed 
for  the  return  of  the  citation  a  time  shall  be  set  for  hearing 
the  case,  and,  if  a  jury  be  demanded,  the  judge  shall  direct 
the  summoning  of  twelve  men,  and  on  the  trial  it  shall  be  the 
duty  of  the  solicitor  to  appear  for  the  prosecution,  and  the 
accused  may  appear  by  counsel.  If  the  charges  in  the  com- 
plaint are  sustained  on  the  trial,  such  judge  shall  make  an 
order  removing  such  officer  from  office.*' 

Here  seems  to  be  provided*  complete  legislation  for  making 
charges  in  case  of  misfeasance,  and  for  trial  before  a  judge 
and  jury.  The  entire  provision  is  in  harmony  with  our  ideas 
of  the  manner  in  which  causes  shall  be  heard. 

On  the  other  hand,  to  hold  that  Section  225  applies  to  coun- 
cilmen involves  more  than  one  objection.  In  the  first  place,  it 
provides  for  the  filing  of  charges  by  an  executive  officer  against 
legislative  officers,  which  is  in  conflict  with  the  spirit  of  the 
legislation  of  the  English  speaking  race,  which  everywhere 
regards  it  as  a  fundamental  principle  of  good  government  that 
the  legislative  and  executive  departments  shall  be  kept  as  dis- 
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tinct  and  as  independent  as  possible.  Moreover,  if  this  provi- 
sion applies  to  cooncilmen,  then  it  provides  that  a  councilman 
may  be  tried  by  his  fellow  councilmen.  A  municipal  council 
almost  everywhere  and  almost  always  is  to  a  degree  a  political 
body.  Its  members  meet  often  in  the  council  chamber  and  in 
committee  work,  and  close  friendships  and  sharp  rivalries  and 
bitter  hostilities  arise,  so  that  the  trial  of  a  councilman  before 
the  council  means  that  he  may  be  tried  by  a  body  of  men  who 
may  be  his  political  adversaries,  possibly  his  personal  enemies. 
Or,  the  reverse  may  be  true,  they  may  be  closely  allied  to  him 
for  politiMl  and  personal  reasons.  Most  of  the  members  of 
a  city  council  could  not  qualify  as  jurors  in  a  court  of  justice 
in  a  case  either  civil  or  criminal  in  which  a  fellow-councilman 
was  a  party,  for  by  reason  either  of  close  friendship  or  of  a 
not  very  friendly  attitude  he  would  not  be  such  a  disinterested 
trier  as  should  sit  in  hearing  that  cause. 

It  may  be  said  as  to  this  that  the  statutes  have  provided  in 
Section  121  of  the  Municipal  Code  that  **  Council  may  punish 
or  expel  any  member  for  disorderly  conduct  or  violation  of 
its  rules,  and  declare  his  seat  vacant  by  absence  without  valid 
excuse,''  but  manifestly  this  is  a  provision  intended  to  enable 
the  council  to  preserve  decency  and  decorum  in  the  council 
chamber  during  the  course  of  the  proceedings. 

Inasmuch,  then,  as  the  Legislature  has  made  complete  pro- 
vision for  the  trial  of  such  charges  as  those  we  are  consider- 
ing in  a  tribunal  organized  for  the  trial  of  causes  as  causes 
should  be  tried,  and  inasmuch  as  the  language  of  Section  225 
does  not  clearly  include  councilnjen  among  the  oflScers  therein 
mentioned,  and  inasmuch  as  a  construction  of  this  section  to 
include  councilmen  involves  the  objections  before  mentioned, 
the  court  is  of  opinion  that  said  Section  225.  does  not  include 
city  councilmen  as  persons  against  whom  charges  may  be  filed 
and  heard. 

It  is  further  claimed  that  plaintiff  is  entitled  to  the  relief 
sought  herein  under  the  constitutional  rule  that  no  person  shall 
be  compelled  to  give  evidence  against  himself  which  might  sub- 
ject him  to  a  criminal  prosecution.  It  is  expressly  averred  in 
the  charges  filed  in  the  city  council  that  "councilmen  were  con- 
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trolled  by  the  Cleveland  Electric  Illuminating  Company  by 
contributions  to  the  individual  campaign  'funds  of  some  of 
said  persons  as  candidates  for  said  offices/'  and  against  two  of 
the  councilmen  there  is  an  express  charge  that  they  received 
bribes,  and,  while  it  is  not  expressly  charged  that  these  bribes 
were  paid  by  the  plaintiff  or  its  agents,  the  pleadings  herein, 
taken  as  a  whole,  indicate  unmistakably  that  if  these  bribes 
were  given  they  came  from  persons  acting  for  the  plaintiff.  It 
is  elementary  that — 

**The  authorities  are  exceedingly  clear  that  the  witness  is  not 
bound  to  answer  where  it  reasonably  appears  that  the  answer 
will  have  a  tendency  to  expose  the  witness  to  a  penal  liability 
or  to  any  kind  of  punishment.  Whether  it  may  tend  to  expose 
the  witness  to  penalties  is  a  point  which  the  court  will  determ- 
ine under  all  the  circumstances  of  the  case.  It  is  not  necessary 
that  the  witness  should  expressly  say  that  the  answer  would 
criminate  him  if  this  is  clear  from  the  nature  of  the  ques- 
tion. 

**It  is  the  privilege  of  a  witness  to  refuse  to  answer  any 
question  which  might  tend  to  expose  him  to  any  kind  of  pun- 
ishment. This  privilege  extends  to  such  matters  as  will  have 
any  tendency  to  criminate  him. 

**This  constitutional  provision  is  not  limited  to  cases  where 
witnesses  might  be  called  to  testify  in  criminal  prosecutions 
airainst  themselves.  The  privilege  is  as  broad  as  the  mischief 
against  which  it  seeks  to  guard  and  insures  that  a  person  shall 
not  be  compelled  when  acting  as  a  witness  in  any  investigation 
to  give  testimony  which  may  tend  to  show  that  he  himself  has 
committed  a  crime."    142  U.  S.,  562. 

**\Vhen  a  question  is  asked,  it  is  for  the  court  to  determine 
whether  any  possible  answer  to  it  might  tend  to  criminate  the 
witness. 

''Constitutional  provisions  for  the  security  of  person  and 
property  should  be  liberally  construed."    116  U.  S.,  616. 

Such  are  the  constitutional  provisions  for  the  protection  of 
all  persons,  which  is  invoked  herein  by  the  plaintiff  for  its 
protection  against  being  required  to  submit  its  books  and  papers 
to  a  general  inspection  in  the  hearing  which  is  had  of  the 
charges  before  mentioned.  Those  charges  are,  substantially, 
that  certain  public  oflScers  were  guilty  of  misfeasance  or  per- 
haps of  crime  in  accepting  bribes  from  the  plaintiff  company. 
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It  is  admitted  that  the  purpose  of  investigating  the  books  and 
papers  of  the  plaintiff  iB  to  obtain  evidence  tending  to  substan- 
tiate these  charges  against  these  couneilmen.  If  these  books 
or  papers  tend  in  any  way  to  substantiate  the  charges  against 
the  couneilmen,  it  is  manifest  that  they  do  tend  to  incriminate 
the  plaintiff,  its  officers,  agents  or  employes,  for,  if  the  coun* 
cilmen  have  been  guilty,  the  plaintiflf's  representatives  must 
have  been  under  the  law  equally  guilty.  If  the  papers  of  the 
plaintiff  were  produced  and  were  inspected,  one  of  two  things 
would  result:  First,  they  would  show  nothing  tending  to  sub- 
stantiate the  charges  against  the  couneilmen;  or,  second,  they 
would  tend  to  substantiate  those  charges.  If  they  in  no  wise 
tended  to  substantiate  the  charges,  then  their  absence  from 
this  hearing  can  in  no  wise  injuriously  affect  the  prosecution. 
But  if,  on  the  other  hand,  they  do  tend  to  sustain  those  charges, 
then  they  do  and  must  tend  to  criminate  the  representatives 
of  the  plaintiff  company. 

It  being  manifest  to  a  court  that  if  these  books  and  papers 
could  tend  in  any  way  to  be  useful  to  the  prosecution  in  this 
hearing,  they  then  nrast  tend  to  subject  the  plaintiff  company 
or  its  representatives  to  penalties  and  punishment,  it  becomes 
the  duty  of  a  court  to  say  that,  inasmuch  as  these  papers  will 
either  show  nothing  whatever  tending  to  support  these  charj^es, 
or  else  will  show  something  tending  to  criminate  plaintiff  herein, 
plaintiff  should  not  be  required  to  submit  its  books  and  papers 
to  the  inspection  against  which  it  seeks  relief  herein. 

Other  claims  have  been  made  by  counsel  for  plaintiff  in  ar- 
gument. It  is  claimed  that  Section  225  of  the  Municipal  Code 
is  a  nullity  because  no  penalty  has  been  provided  therein.  This 
claim  it  is  unnecessary  to  pass  upon.  It  is  also  claimed 
that  the  attempted  proceedings  complained  of  herein  are  in 
violation  of  Section  14  of  the  Bill  of  Rights  of  the  state  of 
Ohio,  which  provides  that  *  *  The  right  of  the  people  to  be  secure 
in  their  persons,  houses,  papers  and  possessions  against  unrea- 
sonable searches  and  seizures  shall  not  be  violated."  This  is 
Section  4  of  the  Constitution  of  the  United  States,  and  while 
that  provision  is  a  limitation  only  upon  the  federal  government, 
the  language  is  the  same  as  that  of  the  constitutional  provision 
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of  Ohio,  and  therefore  the  reasoning  of  the  United  States 
courts  concerning  it  is  applicable  here.  The  principles  eiiun- 
ciated  in  Bond  v.  United  States,  116  U.  S.,  616,  and  the  reason- 
ing in  the  majority  opinion  in  that  case,  would  perhaps  war- 
rant a  court  in  holding  that  the  inspection  sou«:ht  to  be  had 
herein  is  an  ** unreasonable  search.'*  But  it  is  likewise  unnec- 
essary to  pass  upon  this  claim. 

The  court,  therefore,  does  not  pass  upon  either  of  the  claims 
of  plaintiflP,  first,  that  Section  225  of  the  Municipal  Code  is  a 
nullity;  or,  second,  that  plaintiff  is  entitled  to  an  injunction 
because  that  which  is  sought  by  the  defendants  to  do  constitutes 
an  ** unreasonable  search"  under  the  provisions  of  the  Consti- 
tution, and  the  court  does  not  pass  upon  those  claims  because, 
as  already  indicated,  the  court  is  of  opinion  that  plaintiff  is 
entitled  to  an  injunction,  first,  because  Section  225  does  not 
warrant  the  filing  of  charges  against  and  th^  trial  of  council- 
men;  second,  because  the  acts  complained  of  herein  do  consti- 
tute an  attempt  to  comx)el  the  production  of  papers  which  must 
be  either  irrelevant  to  the  charges  in  question,  or  else  tend, 
while  supporting  these  charges,  to  also  incriminate  the  persons 
whose  papers  were  produced  and  inspected. 

Perpetual  injunction  allowed  as  prayed  for. 

Defendants  except,  and  give  notice  of  their  intention  to  ap- 
peal to  the  circuit  court. 

Squire^  Sanders  &  Dempsey  and  T.  H.  Hogsett,  for  plaintiff. 

Baker,  Estep,  Payer,  Adams  &  Carey,  City  Solicitors,  for  de- 
fendants. 
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AUTHORITY  OP  DIRECTOR  OP  CHARITY  AND  CORRECTION 
TO  DISCHARGE  PRISONER. 

[Common  Pleas  Ck>urt  of  Cuyahoga  County.] 

George  JraA  v.  Edwin  D.  Barry,  as  Sheriff 
OF  Cuyahoga  County. 

Decided,  December,  1901. 

Release  of  Prisoner  from  Workhouse — Under  Section  1547-67 — Regula- 
tions Necessary  to  Make  Valid — Approval  of  Mayor — Limitations 
on  Authority  of  a  Director  of  Charities  and  Correction — Invalid 
Release — Impinging  on  Pardoning  Power  and  Judicial  Power — 
State  and  County  Prisoners — Habeas  Corpus. 

1.  The  director  of  charities  and  correction  under  the  "Cleveland  Fed- 

eral plan"  is  clothed  with  power  to  discharge  a  prisoner  from  the 
workhouse  only  where  the  question  involTed  in  his  discharge  is 
the  propriety  of  retaining  him  in  confinement — that  is,  a  question 
of  humanity,  as  distinguished  from  one  of  grace,  which  belongs 
to  the  pardoning  power;  or  a  question  of  the  propriety  of  retain- 
ing him  in  custody  as  distinguished  from  the  propriety  of  com- 
mitting him  to  custody,  or  as  to  wih ether  his  sentence  is  properly 
proportioned  to  his  guilt. 

2.  Such  discharge  can  only  be  made  upon  the  approval  of  the  mayor, 

and  under  such  regulations  as  may  be  provided  by  law  or  ordi- 
nance, and  in  the  absence  of  a  regulating  statute  or  ordinance  the 
discharge  is  invalid. 

3.  But  the  failure  of  the  mayor  to  endorse  his  approval  of  the  dis- 

charge may  be  cured  by  a  subsequent  endorsement  thereof,  pro- 
vided the  proceedings  are  otherwise  regular. 

4.  It  is  not  probable  that  the  Legislature  intended  to  grant  power  to 

a  director  of  charities  and  correction  to  interfere  at  all  with  sen- 
tences imposed  by  the  court  of  common  pleas  in  county  or  state 
cases,  as  distinguished  from  sentences  imposed  by  the  municipal 
court. 

5.  The  release  of  a  prisoner  under  a  mistake  as  to  the  authority  of 

the  officer  ordering  his  release  is  equivalent  to  a  negligent  escape, 
and  a  prisaner  so  released  may  be  retaken  and  returned  to  custody. 

DiSSETTEy  J. 

This  is  an  action  in  habeas  corpus  brought  by  one  George 
Jiha  against  Edwin  D.  Barry,  as  sheriff  of  Cuyahoga  County, 
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in  which  he  complains  that  at  the  September  Term,  1901,  of 
this  (Court,  he  was  tried  and  found  guilty  of  the  misdemeanor 
of  assault  and  battery;  that  on  or  about  the  29th  day  of  Oc- 
tober, 1901,  the  Honorable  George  L.  Phillips,  the  trial  judge 
of  said  cause,  sentenced  him  to  pay  a  fine  of  $20  and  costs,  and 
that  the  costs  amounted  to  the  sum  of  $293,  and  that  he  was 
committed  to  serve  sixty  days  in  the  workhouse  of  the  city 
of  Cleveland  and  to  pay  said  fine  and  costs;  that  he  entered 
on  serving  of  said  sentence  in  the  workhouse,  on  or  about  the 
29th  day  of  October,  1901,  and  that  thereafter,  on  or  about 
the  9th  day  of  November,  1901,  by  and  through  the  considera- 
tion of  the  director  of  charities  and  correction  of  said  city 
of  Cleveland,  and  with  the  approval  of  the  duly  elected,  quali- 
fied and  acting  mayor  of  the  city  of  Cleveland,  he  was  ordered 
released  and  discharged  from  said  workhouse,  he  not  having 
been  committed  to  said  workhouse  under  the  provisions  of  Sec- 
tion 2100c  of  the  Revised  Statutes;  that  afterwards,  to-wit,  on 
or  about  the  19th  day  of  November,  1901,  the  defendant,  Ed- 
win D.  Barry,  seized  the  body  of  said  petitioner,  without  any 
trial  or  hearing  being  had  and  without  any  warrant,  informa- 
tion or  indictment  preferred,  found  or  charged  against  him  by 
any  duly  constituted  court,  tribunal,  oflScer,  person  or  author- 
ity whatsoever,  and  imprisoned  him  in  the  county  jail  of  Cuya- 
hoga county,  Ohio ;  that  he  is  now  restrained  of  his  liberty  and 
is  imprisoned  in  the  Cuyahoga  county  jail  by  said  defendant. 
He  says  that  he  is  unlawfully  restrained  of  his  liberty  by  said 
defendant,  and  annexes  to  his  petition  a  copy  of  the  commit- 
ment, marked  *' Exhibit  A,"  and  asks  that  a  writ  of  habeas 
corpus  may  be  granted  and  that  he  may  be  discharged  from 
such  unlawful  imprisonment. 

The  copy  of  the  commitment  commands  the  sheriff  of  Cuya- 
hoga county  to  take  the  relator,  if  he  be  found  within  the  bali- 
wick  of  the  sheriff,  and  bring  him  before  the  court  of  common 
pleas  forthwith,  to  abide  the  further  order  of  the  court,  on  a 
verdict  of  guilty  of  an  assault  and  battery  on  an  indictment 
against  him  for  assault  with  intent  to  kill. 

The  defendant,  the  sheriff  of  Cuyahoga  county,  for  answer 
ix)  the  petition  of  the  relator,  admits  that  he  is  the  sheriff  of 
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Cuyahoga  county,  state  of  Ohio,  and  alleges  that  on  September 
29th,  1900,  the  grand  jury  returned  an  indictment  against  said 
George  Jiha,  for  the  crime  of  assault  with  intent  to  kill ;  that 
the  said  George  Jiha,  at  the  September  Term  of  this  court, 
1901,  was  placed  on  trial  upon  said  indictment,  before  the  Hon- 
orable George  L.  Phillips  as  judge  of  the  court  of  common  pleas 
of  said  county,  and  a  jury  duly  impanneled  and  sworn;  that 
after  hearing  the  evidence  in  said  case  and  due  consideration, 
the  jury  returned  a  verdict  of  guilty  of  assault  and  battery,  as 
contained  in  said  indictment,  upon  which  said  court  rendered 
judgment,  which  judgment  and  verdict  remains  unreversed,  and 
in  full  force,  effect  and  virtue  in  law. 

That  on  the  29th  day  of  October,  1901,  said  George  Jiha  was 
sentenced  by  the  court  to  be  imprisoned  in  the  workhouse  in  the 
city  of  Cleveland,  under  the  rules,  regulations  and  discipline 
thereof  for  the  term  of  sixty  days,  and  to  pay  a  fine  of  $20  and 
costs  of  said  prosecution,  and  that  he  stand  committed  until 
said  fine  and  costs  are  paid  or  secured  to  be  paid,  or  until  other- 
wise discharged  by  due  course  of  law,  and  he  attaches  a  copy 
of  the  said  sentence  to  his  answer.  That  an  order  of  commit- 
ment was  dlily  executed  by  said  court  and  that  on  or  about  the 
29th  day  of  October,  1901,  the  said  Jiha  was  committed  to  said 
workhouse  and  began  serving  the  sentence  aforesaid.  That  one 
Harris  R.  Cooley  was,  on  said  9th  day  of  November.  1901,  the 
duly  appointed,  qualified  and  acting  director  of  charities  of  the 
city  of  Cleveland;  that  on  or  about  that  day  the  said  Harris 
B.  Cooley,  in  his  oflScial  capacity  as  director  of  charities,  with- 
out the  approval  of  the  Honorable  Tom  L.  Johnson,  the  duly 
elected,  qualified  and  acting  mayor  of  the  city  of  Cleveland,  and 
contrary  to  law,  did  discharge  the  said  George  Jiha  from  said 
workhouse  from  further  service  of  said  sentence  of  said  court, 
and  that  said  Jiha  was  discharged  and  released  and  given  his 
liberty  there  and  then,  and  that  said  pretended  discharge  was 
and  is  unauthorized,  illegal  and  void,  for  the  following  reasons: 

1.  That  said  Cooley,  as  such  director,  assumed  to  order  said 
discharge  and  did  order  the  same,  acting  alone  and  without  the 
approval  of  the  mayor,  whereas,  the  power  to  discharge  is  vested 
in  the  director  and  the  mayor  acting  together  and  concurrently. 
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2.  Said  discharge  was  not  made  or  ordered  upon  any  ground, 
or  for  any  cause  upon  which  the  said  director  and  mayor  are 
by  law  authorized  and)  empowered  to  discharge  prisoners  from 
said  workhouse. 

And  he  says  that  afterwards,  to-wit,  on  the  19th  day  of  No- 
vember, 1901,  by  order  of  the  Honorable  T.  K.  Dissette,  as 
judge  of  the  court  of  common  pleas  of  said  county,  a  capias  was 
issued  for  the  arrest  of  said  Jiha  and  directed  to  the  said 
Edwin  D.  Barry,  sheriff  of  said  county,  directing  the  said 
sheriflP  to  arrest  the  said  Jiba  and  have  him  before  said  court 
to  abide  the  further  order  of  the  court,  a  copy  of  which  capias 
is  attached  to  this  answer  and  marked  ''Exhibit  B.'* 

And  defendant  says  that  in  pursuance  of  said  order  of  said 
court  and  capias  he  arrested  the  said  Jiha,  and  that  he  now 
has  the  said  Jiha  in  his  custody  as  sheriff  of  Cuyahoga  county, 
Ohio.  He  denies  that  he  seized  the  body  of  said  Jiha  without 
authority,  as  alleged  or  attempted  to  be  alleged  in  plaintiff's 
petition,  but  that  he  was  seized  under  and  by  virtue  of  the 
authority  aforesaid ;  and  he  denies  that  the  said  Jiha  is  unlaw- 
fully restrained  of  his  liberty  as  set  forth  in  said  petition,  and 
prays  that  the  said  Jiha  may  be  remanded  to  his  care,  custody 
and  control,  under  and  by  virtue  of  said  order;  that  said  writ 
of  habeas  corpus  may  be  quashed;  that  the  petition  herein  may 
be  dismissed  and  the  costs  of  this  proceeding  adjudged  against 
the  petitioner,  and  for  such  other  relief  as  is  equitable  and 
proper. 

The  plaintiff  was  brought  before  this  court  and  admitted  to 
bail  pending  the  proceedings  and  decision  of  the  court.  On 
the  hearing  of  the  case  the  relator  furnished  the  record  of  dis- 
charges kept  by  the  director  of  charities,  which  contained  the 
mayor's  approval  and  the  statement  of  the  director  giving  his 
reason  for  the  discharge  of  the  prisoner  in  the  following  lan- 
guage:   **To  give  him  another  chance." 

Counsel  for  the  respondent  objected  to  this  record  and  sought 
to  impeach  it  by  showing  that  the  approval  of  the  mayor  was 
entered  upon  it  subsequent  to  the  discharge  of  the  relator. 
This  court  at  the  time  did  not  deem  it  very  important  when 
or  at  what  time  the  mayor  endorsed  his  approval  of  the  act 
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of  the  director,  holding  that  while  it  was  proper  and  re^lar 
that  the  approval  of  the  mayor  should  be  endorsed  before  the 
discharge,  yet  if  it  was  actually  made  afterwards,  it  was  cura- 
tive and  would  not  invalidate  the  discharge,  if  otherwise  reg- 
ular. 

There  is  nothing  in  the  application  of  the  relator  that  shows 
that  the  fine  and  costs  imposed  by  the  court  were  paid  by  him 
or  secured  to  be  paid,  and  there  was  no  contention  made  that 
such  had  been  done. 

The  main  contention  in  this  case  on  the  part  of  the  relator 
is  that  the  director  of  charities  and  correction  had  full  power 
under  the  statutes  to  grant  the  discharge  here  in  question,  and 
that  the  relator  was  lawfully  at  large.  Section  1545-67  of  the 
Ohio  statutes,  in  what  is  commonly  known  as  the  Cleveland 
Federal  plan  act,  says: 

**The  director  of  charities  and  correction  shall  have  the 
charge  and  administration  of  the  workhouse,  house  of  refuge 
and  correction,,  cemeteries  and  infirmary,  and  all  charitable  or 
penal  institutions  established  by  such  city.  He  shall,  subject 
to  the  approval  of  the  mayor  of  such  city,  make  such  rules  and 
regulations  as  are  necessary  and!  proper  for  the  employment, 
discipline,  instruction,  education,  reformation  and  for  the  con- 
ditional release  and  return  of  all  the  prisoners  confined  under 
the  provisions  of  law,  and  shall,  from  time  to  time,  with  the 
approval  of  the  mayor,  make  such  alterations,  amendments  and 
additions  to  the  rules  and  regulations  for  the  government  of 
prisoners  in  the  workhouse  as  shall  seem  to  him  to  best  pro- 
mote their  reformation.  He  may  with  the  approval  of  the 
mayor,  and  under  such  regulations  as  may  be  provided  by  law 
or  ordinance,  discharge  any  person  committed  to  the  work- 
house, except  such  as  are  committed  under  the  provisions  of 
Section  2100c  of  this  act,  and  any  infant  committed  to  the 
house  of  refuge  and  correction;  but  a  record  thereof  shall  be 
kept  by  hiiji  and  reported  by  the  mayor  to  the  council  in  his 
annual  report,  with  a  brief  statement  of  the  reasons  therefor." 

Section  1545-68  provides  as  follows: 

**The  director  of  charities  and  correction  shall  have  all  the 
powers  and  perform  all  the  duties  which  are  by  law  or  ordi- 
nance vested'  in  or  required  of  the  board  of  workhouse  direc- 
tors   •    •    •    and  all  laws  and  ordinances  relating  to  work- 
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houses,  houses  of  refuge  and  correction,  cemeteries  and  infirm- 
aries in  such  cities  shall  apply  to  said  department  and  be  en- 
forced by  said  director,  except  as  herein  otherwise  provided.'' 

Section  2102,  of  the  Revised  Statutes,  in  defining  the  power 
of  the  board  of  workhouse  directors,  says: 

**The  board  shall  have  the  power  to  discharge,  for  good  and 
sufficient  cause,  a  person  committed  to  such  workhouse;  but  a 
record  of  all  such  discharges  shall  be  kept  and  reported  to  the 
council,  in  the  annual  report  of  the  board,  with  a  brief  state- 
ment of  the  reasons  therefor." 

It  will  be  noticed  that  this  section  provides:  (1)  That  the 
workhouse  board  may  discharge  for  good  and  sufficient  cause; 
(2)  That  a  record  of  the  discharge  must  be  kept  and  reported 
annually  to  the  council,  and  (3)  That  this  report  must  con- 
tain a  brief  statement  of  the  reasons  therefor. 

The  Cleveland  Federal  plan  act  (Section  1545-67,  Revised 
Statutes),  gives  the  director  of  charities  and  correction  all  the 
powers  and  duties  of  the  workhouse  board  and  provides  that 
all  laws  and  ordinances  relating  to  workhouses  shall  apply,  ex- 
cept as  herein  othen^'ise  provided. 

It  is  a  general  rule  of  statutory  construction,  that  where 
there  is  both  a  special  and  a  general  act,  the  special  act  con- 
trols where  applicable. 

Section  1545-67,  of  the  Revised  Statutes,  provides  that  the 
director  of  charities  and  correction — 

**(1)  •  •  •  may,  with  the  approval  of  the  mayor,  and 
under  such  regulations  as  may  be  provided  by  law  or  ordi- 
nance, discharge  any  person  committed  to  the  workhouse,"  ex- 
cept habitual  criminals  and  infants.  (This  evidently  takes  the 
place  of  the  first  clause  of  Section  2102.) 

(2)  A  record  thereof  must  be  kept  and  report6d  annually 
to  the  council.  (This  takes  the  place  of  the  second  clause  of 
Section  2102.) 

(3)  This  rei>ort  must  contain  *'a  brief  statement  of  the  rea- 
sons therefor."  (This  is  verbatim  the  third  clause  of  Section 
2102.) 


NISI  PRIUS  REPORTS— NEW  SERIES.  71 

1905.]  Jiha  v.  Barry,  Sheriff. 

Manifefitly  here  is  a  special  provision  regulating  the  dis- 
charge of  prisoners  from  the  Cleveland  workhouse,  and  differ- 
ing from  those  in  Section  2102.  Therefore,  bv  the  express 
terms  of  Section  1545-67  as  well  as  under  the  general  rule  of 
statutory  construction  above  referred  to,  the  director  of  chari- 
ties and  correction  can  discharge  workhouse  prisoners  only  on 
the  conditions  of  Section  1545-67.  These  conditions  are,  that 
it  be  done,  first,  with  the  approval  of  the  mayor;  second,  under 
such  regulations  as  may  be  provided  by  law  or  ordinance. 
Each  of  these  provisions  is  a  prerequisite  of  a  valid  discharge. 
The  enactment  of  regulations  governing  discharges,  either  by 
law  or  by  ordinance,  is  a  prerequisite  of  a  valid  discharge  by 
the  Cleveland  director  of  charities  and  correction.  No  such 
regulations  have  been  prescribed  by  law,  for  the  reasons  before 
given.  Section  2102  can  not  be  regarded  as  such  a  regula- 
tion, and  no  other  statute  has  been  pointed  out.  No  ordinance 
on  the  subject  is  claimed  to  exist,  hence  no  regulation  has  been 
provided,  either  by  law  or  ordinance. 

It  was  contended  on  the  part  of  the  relator  that  the  statute, 
having  conferred  the  power  and  no  ordinance  or  statute  having 
been  passed  prescribing  regulations,  that  the  director  of  chari- 
ties had  the  power  to  discharge  and  could  exercise  it  in  the  ab- 
sence of  such  regulations.  We  think  that  the  intention  of  this 
section  is  that  he  shall  only  exercise  the  power  under  such 
regulations  as  may  be  provided  by  law  or  ordinance,  and  that 
in  the  absence  of  any  such  regulations,  there  can  be  no  valid 
discharge. 

But  suppose  that  the  director  of  charities  and  correction 
has  the  power  to  discharge,  for  good  and  sufficient  cause,  con- 
ferred on  the  board  of  workhouse  directors  by  Section  2102, 
and  that  he  can  exercise  this  power,  in  the  absence  of  regula- 
tions provided  by  law  or  ordinance.  Does  this  give  him  power 
to  discharge  at  will  or  whim  or  *'to  give  a  man  another 
chance?" 

It  is  a  fundamental  American  rule  of  statutory  construction 
that,  if  possible,  such  a  construction  shall  be  given  a  statute 
as  to  make  it  constitutional.  It  is  self-evident  that  the  Legisla- 
ture can  not  givie  an  executive  ofBcer  like  the  director  of  chari- 
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ti€s  and  correction  the  judicial  power  to  review  convictions  and 
sentences  on  the  facts  or  law  and  to  determine  whether  the  con- 
victions were  right  or  wrong,  or  the  sentences  properly  pro- 
portioned to  the  guilt. 

Since  the  director  of  charities  and  the  mayor  can  not  review 
the  judgment  of  the  court  that  commits  a  convict,  it  follows 
that  they  can  not  discharge  for  any  cause  that  existed  at  the 
time  of  sentences  and  that  properly  entered  into  the  consid- 
eration of  the  trial  or  sentence,  and  since  they  can  not  exercise 
the  pardoning  power,  but  can  discharge  only  **for  good  and 
sufficient  cause, '*  it  follows  that  the  cause  for  discharge  must 
be  found  in  some  fact  or  circumstance  that  either  supervenes 
the  commitment  or  that  did  not  enter  into  the  conviction  or 
sentence. 

I  am  clear,  that  the  provisions  of  the  law  for  the  discharge 
of  a  convict  from  the  workhouse  relate  exclusively  to  condi- 
tions which  may  affect  the  propriety  of  retaining  him  in  con- 
finement, and  not  to  the  propriety  of  his  commitm^ent.  When 
a  man  has  been  legally  tried  and  committed,  the  propriety  of 
his  commitment  has  been  judicially  determined,  and  is  fore- 
closed. I  am  equally  clear,  that  the  power  to  discharge  is  not 
only  distinct  from  the  pardoning  power,  and  distinct  from 
judicial  power,  but  that  it  can  be  exercised  only  when  it  af- 
firmatively appears  that  it  is  exercised  upon  ground  that 
does  not  impinge  upon  the  pardoning  power  or  upon  the  judi- 
cial power.  In  other  words,  when  the  power  to  discharge  is 
exercised,  it  must  affirmatively  appear  that  its  exercise  has  been 
based  upon  ground  that  authorizes  it;  otherwise,  its  exercise  is 
a  nullity. 

The  discharge  from  the  workhouse  is  not  a  legal  right  that 
belongs  to  any  convict,  for  he  has  had  all  his  legal  rights  in 
his  trial ;  and  such  discharge  is  not  a  matter  of  grace,  for  that 
belongs  only  to  the  governor.  It  is  an  act  of  humanity,  and 
can  be  authorized  only  in  cases  where  a  condition  has  arisen 
that  makes  the  further  confinement  of  the  convict  inhumane. 
This,  of  course,  restricts  the  discharge  of  workhouse  convicts 
to  few  and  exceptional  cases. 
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A  power  to  remit  a  punishment  of  imprisonment  at  the  will 
or  whim  of  the  officer  given  the  power  falls  within  every  defi- 
nition of  the  pardoning  power. 

By  Section  2,  Article  III  of  the  Constitution,  the  whole  par- 
doning power,  except  as  to  treason  and  cases  of  impeachment, 
is  vested  in  the  governor  exclusively,  and  can  not  be  exercised 
directly  or  indirectly    by  any  other  authority. 

In  United  States  v.  WUson,  7  Peters,  150,  the  court  defines 
what  a  pardon  is: 

**A  pardon  is  an  act  of  grace  proceeding  from  the  power 
entrusted  with  the  execution  of  the  law  which  exempts  the 
individual  on  whom  it  is:  bestowed  from  the  punishment  the  law 
inflicts  for  a  crime  he  has  committed. 

'*A  pardon"  (according  to  Bouvier's  Law  Dictionary)  ** dis- 
charges the  individual  designated  from  all  or  some  specified 
penal  consequences  of  his  crime.  It  may  be  full  or  partial,  ab- 
solute or  conditional." 

In  Abbott's  Law  Dictionary,  it  is  defined  as — 

*' Governmental  forgiveness  of  an  offense;  authorized  remis- 
sion of  a  punishment  for  crime;  the  executive  act  by  which  a 
convict  may  be  released  from  penal  duties." 

And  the  same  authority  says  that — 

**  Pardon  permanently  discharges  the  individual  designated 
from  all  or  some  specified  penal  consequences  of  his  crime. ' ' 

Black's  Law  Dictionary  defines  a  pardon  as  follows: 

'*An  act  of  grace  proceeding  from  the  power  entrusted  with 
the  execution  of  the  laws,  which  exempts  the  individual  on 
whom  it  is  bestowed  from  the  punishment  the  law  inflicts  for 
the  crime  he  has  committed." 

Where,  as  is  the  case  in  Ohio,  the  Ck)nstitution  gives  the 
pardoning  power  to  the  governor  (Constitution  of  1851,  Ar- 
ticle III,  Section  11)  this  power  can  not  be  conferred  by  the 
Legislature  on  others. 

This  is  the  doctrine  held  by  our  own  Supreme  Court,  or 
rather  assumed  to  be  the  doctrine  by  our  Supreme  Court,  in 
two  cases,  in  the  case  of  Ex  parte  Scott,  9  0.  S.,  58,  and  in 
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the  case  of  The  State,  ex  rel  Attorney-General,  v.  Peters,  43  0. 
S.,  629. 

In  the  former  ease  the  statute  giving  the  benefit  of  the  in- 
solvent laws  for  persons  imprisioned  for  non-payment  of  fine 
was  under  consideration,  and  the  court  held  that  it  was  not  an 
exercise  of  the  pardoning  power  for  the  Legislature  to  confer 
such  benefits;  andi  in  the  latter  case,  where  the  contention  was 
for  shortening  the  time  of  imprisonment  made  by  the  Legis- 
lature, the  court  held  that  this  provision  related  only  to  the 
discipline  and  regulations  of  the  penitentiary  and  that  to  per- 
mit managers  of  the  penitentiary  to  parol  prisoners  is  an 
effort  to  reform  them  because,  when  paroled,  they  are  still 
in  the  eye  of  the  law  in  the  penitentiary,  in  the  custody  of 
the  managers  and  subject  to  their  will  at  any  time  to  be  re- 
placed within  the  walls. 

A  careful  study  of  the  guarded  language  and  of  the  reason- 
ing of  the  court  in  this  last  case  can  leave  no  doubt  that  the 
court  would  have  held  that  the  power  to  grant  at  will  or  whim 
an  absolute,  final  or  unconditional  remission  of  a  sentence  to 
be  an  exercise  of  the  pardoning  power. 

Again,  it  has  been  repeatedly  said  by  our  Supreme  Court, 
that  no  one  can  dispute  that  under  Article  II,  Section  26  of  the 
Ohio  Constitution  of  1851,  the  Legislature  can  not  make  that 
criminal  in  one  county  of  the  state  which  was  innocent  in  an- 
other, nor  inflict  a  punishment  for  an  act  in  one  county  dif- 
ferent than  that  inflictable  in  another  county. 

In  the  case  oi  Ex  parte  Van  Hagan,  25  O.  S.,  426,  in  com- 
menting upon  Article  II,  Section  26  of  the  Constitution,  which 
provides  that  all  laws  of  a  general  nature  shall  have  a  uni- 
form operation  throughout  the  state,  the  court  says: 

**  Crime,  by  whatever  name  it  may  be  called,  or  however  it 
may  lx»  defined  by  an  act  of  the  General  Assembly,  will  be  of 
the  same  nature  in  every  part  of  the  state." 

In  Cass  V.  Dillon,  2  0.  S.,  617,  the  court  says: 

*'The  origin  of  this  section  (of  the  Constitution)  is  perfectly 
known.  The  Legislature  had  often  made  it  a  crime  to  do  in 
one  county  or  even  township  what  was  perfectly  lawful  to  do 


NISI  PRIUS  REPORTS— NEW  SERIES.  75 

1905.]  Jiha  v.  Barry,  Sheriff. 

elsewhere,  and  had  provided  that  acts,  even  for  the  punish- 
ment of  offenses,  should  be  in  force  or  not  in  certain  localities 
as  the  electors  thereof  might  respectively  decide.  It  was  to 
remedy  this  evil  and  to  prevent  its  recurrence  that  this  section 
(of  the  Constitution)  was  framed.'* 

In  Ex  parte  Folk,  42  O.  S.,  636,  a  like  reasoning  was  adopted. 

It  is  difficult  to  distinguish  such  statutes  as  the  one  under 
consideration  from  one  by  which  in  one  county  a  man  is  com- 
mitted to  jail  on  conviction  of  a  misdemeanor,  there  to  stay 
until  the  sentence  has  been  fully  carried  out  or  he  has  re- 
ceived a  pardon  from  the  governor,  while  in  another  county,  on 
conviction  of  the  same  offense,  he  may  be  released  the  moment 
he  enters  the  workhouse,  at  the  will  or  whim  of  the  director 
of  charities  and  correction.  We  are  unwilling  to  give  such  a 
construction  to  Section  2102  of  the  Revised  Statutes,  and, 
holding  as  we  do,  that  the  director  of  charities  and  correction, 
in  the  absence  of  such  regulations  as  the  statute  contemplates, 
by  law  or  ordinance,  has  no  authority  to  discharge  prisoners 
committed  to  the  workhouse,  we  must  also  hold  that  this  dis- 
charge is  invalid.  But,  assuming  that  the  Legislature  con- 
ferred the  power  and  that,  so  far  as  the  statute  is  concerned, 
the  director  of  charities  is  clothed  with  power  in  the  absence  of 
such  regulations,  then  we  should  hold  that  the  Legislature  had 
no  power  itself  to  confer  any  such  authority  upon  the  director 
of  charities,  because  a  power  to  remit  the  punishment  of  im- 
prisonment at  the  will  or  whim  of  the  officer  given  the  power, 
falls  within  every  definition  of  the  pardoning  power;  the  Ijeg- 
islature  itself  could  not  evercise  the  pardonin*?  power  nor 
confer  the  authority  to  exercise  it  upon  the  director,  and  if  it 
did,  if  the  Legislature  had  the  power,  the  statute  clothing  the 
director  of  charities  with  power  and  authority  to  release,  in 
this  county,  would  be  special  legislation  on  a  subject  of  a  gen- 
eral nature  and  would  be  unconstitutional.  So  that  \ve  are 
compelled  to  hold  that  the  discharge  of  the  relator  from  the 
Cleveland  workhouse  by  the  director  of  charities  was  a  discharge 
without  authority  of  law. 

Now,  we  come  to  the  next  contention  of  the  relator,  that  even 
though  we  should  find  that  he  was  unlawfully  discharged  from 
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the  workhouse,  the  fact  that  he  was  discharged  by  one  who 
seemed  to  be  clothed  with  statutory  authority  to  discharge 
him,  he  can  not  be  retaken  by  the  sheriflf  and  recommitted  to 
the  workhouse;  that  he  is  not  responsible  for  the  mistake  of 
the  director  of  charities,  and  that  he  can  not  be  treated  as  a 
fugitive  from  justice  or  an  escaped  prisoner. 

The  authorities  define  an  escape  as  either  wilful  or  volun- 
tary. An  escape  is  where  a  person,  lawfully  restrained  of 
liberty,  either  violently  or  privily,  evades  such  arrest  and  re- 
straint, or  is  suffered  to  go  at  large  before  delivered  by  due 
course  of  law. 

There  are  two  kinds  of  escape,  one  willful  or  voluntary — 
that  is,  by  consent  or  default  of  the  officer — ^the  other  neg- 
ligent. 

A  criminal  who  has  been  voluntarily  permitted  by  an  officer 
to  escape,  may  be  rearrested  by  him,  or  others  on  the  same  or  a 
new  warrant.  When  retaken,  except  in  capital  cases,  after 
the  time  for  execution  has  passed,  there  need  be  no  new  award 
of  judgment;  but  he  must  be  required  to  serve  out  his  term, 
not  counting  the  time  he  was  at  large,  even  though  the  time 
since  the  beginning  of  the  imprisonment  has  gone  by. 

Again,  if  he  has  not  served  out  the  fine  and  costs — for  these 
are  a  part  of  the  punishment — he  may  be  retaken. 

In  21  O.  S.,  414,  it  was  determined  that  in  that  particular 
case  a  pardon  by  the  governor  did  not  remit  the  costs  which 
the  prisoner  had  been  adjudged  to  pay,  because,  in  terms,  the 
pardon  did  not  refer  to  the  costs. 

There  is  no  allegation  in  the  petition  that  the  relator  served 
out  the  fine  and  costs. 

In  the  case  of  Bass  v.  State,  29  Ark.,  142,  the  officer,  a  con- 
stable, released  the  prisoner  on  the  order  of  the  justice  of  the 
peace  who  issued  the  warrant,  and  who  had  taken  bail,  which 
he  had  no  power  to  take,  it  being  a  capital  case;  and  in  the 
case  of  Meehan  v.  State,  46  N.  J.  Law,  355,  where  the  keeper 
of  a  house  of  correction  released  the  prisoner  on  the  order  of 
the  committing  magistrate,  it  was  held  that  while  it  was  not  a 
voluntary  escape,  because  done  under  a  mistake  of  law,  it  was 
a  negligent  escape. 


NISI  PRIUS  REPORTS— NEW  SERIES.  77 

1905.]  Jiha  v.  Barry,  Sheriff. 

There  are  numerous  holdings  to  the  effect  that  in  case  of 
civil  arrest,  a  release  on  order  of  a  court  without  power  is  an 
escape. 

While  authorities  differ  as  to  whether  it  is  a  voluntary  or  a 
negligent  escape,  when  an  officer  permits  a  prisoner  to  go  free 
under  a  mistake  as  to  the  authority  of  the  magistrate  making 
the  order  for  the  release,  all  agree  that  such  release  is  an 
escape. 

The  court  is  strongly  inclined  to  believe  that  the  Legislature 
never  intended  to  grant  power  to  the  director  of  charities  and 
corrections  to  interfere  at  all  with  the  sentences  imposed  by 
the  court  of  common  pleas  in  county  or  state  cases  as  distingu- 
ished from  the  sentences  imposed  by  the  municipal  court.  It 
is  made  the  duty  of  the  mayor,  in  the  act  in  question,  to  make 
a  report  to  the  council  annually  of  the  discharge  of  such  pris- 
oners as  may  have  been  released  from  the  workhouse,  and  he  is 
required  to  give  a  brief  reason  therefor.  Certainly  the  city 
council  has  no  jurisdiction  in  state  or  county  cases,  and  the 
fact  that  this  report  is  to  be  made  to  the  city  council  would 
seem  to  indicate  that  the  discharges  which  the  mayor  is  re- 
quired to  report  annually  and  give  his  reasons  for  such  dis- 
charges are  only  those  that  the  council  of  the  municipality 
may  have  jurisdiction  over. 

The  relator  will,  therefore,  be  remanded  to  the  care,  cus- 
tody and  control  of  the  sheriff  of  Cuyahoga  county,  the  writ 
hereinbefore  issued  to  be  quashed,  the  petition  dismissed  and 
the  costs  adjudged  against  the  relator. 

E.  M.  Heisley  and  Max  P.  Goodman^  for  the  relator. 

Harvey  Keeler,  Prosecuting  Attorney,  for  the  respondent. 

Note. — The  case  of  Jiha  v.  Barry,  Sheriff,  was  affirmed  by 
the  circuit  court  without  an  opinion,  January  26,  1903.  Judge 
Caldwell,  who  rendered  the  decision  of  the  court,  said: 

**We  have  carefully  examined  the  opinion  in  this  case  in 
the  court  of  common  pleas  and  we  come  to  the  same  conclu- 
sion that  Judge  Dissette  came  to  in  that  case,  and  we  think 
we  can  not  give  any  better  reasons  than  were  given  in  that 
opinion." 
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TAXATION  OF  PARTNERSHIP  PROPERTY. 

[Common  Pleas  Court  of  Franklin  County.] 

Joseph  B.  Barricklow  v.  Willis  G    Bowland,  as 
Treasurer,  etc.,  et  al. 

Decided,  April  18,  1905. 

Partnership — Association  in  Business  and  Property  Interests  Consti- 
tuting— Taxation  of  Partnership  Property— -Injunction  Against 
Separate  Listing  of  Individual  Interest  Therein. 

Association  in  a  joint  enterprise  under  conditions  like  those  presented 
at  bar  cons>titutes  a  partnership,  and  the  securities  owned  are 
properly  listed  for  taxation  in  the  township  where  the  managing 
partner  re&ides;  and  an  attempt  to  place  a  part  thereof  on  the 
tax  duplicate  of  the  township  wherein  the  other  partner  resides 
may  be  enjoined. 

Bathmell,  J. 

In  this  action  the  plaintiff  seeks  an  injunction  restraining  the 
treasurer  from  collecting  taxes  on  certain  property  added  to  the 
tax  list  by  the  auditor  for  the  years  1898  to  1903,  inclusive,  and 
to  have  same  stricken  from  the  duplicate. 

The  petition  recites  that  the  auditor  upon  a  hearing  before 
him  added  to  the  duplicate  for  each  of  said  years,  a  large 
amount  of  property,  and  certified  same  to  the  treasurer  upon 
which  a  tax  of  $4,147.12  is  claimed.  The  claim  of  the  plaintiff 
is  that  the  property  sought  to  be  taxed  here  is  partnership  prop- 
erty which  has  been  listed  for  taxation  in  Harrison  county, 
Ohio,  by  the  managing  partner. 

The  claim  of  the  defendants  is  that  the  members  of  said  al- 
leged firm,  Joseph  E.  Barricklow  and  II.  S.  Barricklow,  are 
joint  owners  of  said  property,  which  consists  of  promissory 
notes,  evidencing  money  loaned  by  them  in  Franklin  county, 
and  not  partners,  and  taxable  in  this  county,  and  that  unless 
restrained,  he,  the  treasurer,  will  proceed  to  collect  the  same  by 
legal  process  and  with  the  auditor's  claim  of  compensation  of 
four  per  cent. 
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The  issue  presented  here  is  as  to  the  character  of  this  hold- 
ing. By  Revised  Statutes,  2734,  it  is  provided  that  the  property 
of  every  company,  firm  or  corporation  shall  be  listed  by  the 
president  or  principal  accounting  officer,  partner  or  agentt 
thereof,  and  by  Section  2735,  that  every  person  required  to  list 
property  on  behalf  of  others,  to  list  the  same  in  the  same  town- 
ship, city  or  village  in  which  he  would  be  required  to  list  it  if 
such  property  were  his  own,  but  he  shall  list  it  separately  from 
his  own,  specifying  in  each  case  the  name  of  the  person,  com- 
pany, and  so  forth,  to  whom  it  belongs. 

It  appears  from  the  evidence  that  after  the  death  of  the 
father  of  the  Barricklow  brothers  in  1875  they  attempted  to 
divide  their  interests  in  the  estate,  but  before  that  was  con- 
cluded an  agreement  was  made  between  them  to  handle  their 
interests  together,  to  loan  their  money,  run  their  farms,  and 
each  was  to  put  in  like  amounts  made  on  the  outside  and  any 
drawn  out  to  be  of  like  amounts.  In  this  arrangement  11.  S. 
was  to  be  the  manager.  Their  transactions  from  that  time  on 
were  conducted  in  the  firm  name  of  IT.  S.  &  J.  E.  Barricklow; 
their  profits  were  to  be  shared  equally  and  their  losses,  if  any, 
the  same.  They  inherited  some  money  subsequently,  and  each 
contributed  to  the  firm  a  like  amount.  Additional  land  was 
purchased  in  the  firm  name,  and  their  loans  evidenced  by  notes 
secured  by  mortgages  on  real  estate  in  this  county,  were  made 
in  the  firm  name  and  conducted  by  the  managinor  member 
from  Cadiz  township,  Harrison  county.  They  counseled  each 
other  in  the  investments  and  denominated  their  relation  as 
partners. 

Bates  in  his  Law  of  Partnership  gives  the  following  defini- 
tion: 

**A  partnership  is  the  contract  relation  subsisting  between 
persons  who  have  combined  their  property,  labor  or  skill  in  an 
enterprise  or  business  as  principals  for  the  purpose  of  joint 
profit" 

And  on  page  17  he  says : 

*'To  determine  whether  the  relation  between  persons  consti- 
tutes a  partnership  their  intention  in  forming  it  governs." 
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The  17th  Encyclopjedia  of  Law,  page  630,  under  head  of 
**What  Constitutes  Partnership,"  gives  the  following: 

**In  general,  community  of  interest,  a  sharing  in  the  profits 
and  losses  as  such,  the  existence  of  the  mutual  relationship  of 
principal  and  agent,  and  an  intention  on  the  part  of  the  per- 
sons interested,  and  uniting  in  the  prosecution  of  the  common 
enterprise  to  become  and  act  as  partners,  are  the  proximate 
tests  as  to  the  existence  of  a  partnership  between  them." 

Counsel  for  defendants  have  ably  argued  that  the  relation  of 
those  brothers  was  that  of  joint  owners.  A  careful  considera- 
tion of  the  testimony,  the  nature  of  the  transactions,  their  lan- 
guage and  consistent  character,  satisfy  the  court  that  they 
answer  fully  the  definition  of  a  partnership,  and  that  it  was 
legal  and  proper  under  the  statutes  to  list  their  securities  in 
the  township  where  their  managing  partner  resided,  and  that 
the  adding  of  the  same  to  the  tax  list  in  this  county  was  un- 
lawful. 

The  conclusion  reached  on  the  issue  of  partnership  makes  it 
unnecessary  to  consider  the  other  question— as  to  whether  H. 
S.  Barricklow  was  such  agent  of  J.  B.  as  required  him  to  list 
for  taxation  J.  E.'s  share  of  the  property  held  and  controlled 
by  him. 

Finding  of  the  issues  in  favor  of  the  plaintiff,  and  injunction 
allowed  as  prayed  for,  and  property  stricken  from  the  dupli- 
cate. 

W.  L.  Merwine,  for  plaintiff. 

Dyer,  Williams  &  Stouffer,  for  defendant. 
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UAMUTY  FOR  INJURY  TO  A  GUEST  AT  A  SUMMER 
RESORT. 

[Superior  Court  of  Cincinnati,  Special  Term.] 
The  Coney  Island  Co.  v.  Joseph  Mitsch,  Sr.,  Administrator. 
Decided,  M&y  1,  1906. 

Negligence — At  a  Summer  Re8ort''<fhild  Killed  on  Pony  Track—Op- 
erated by  an  Independent  Contractor — Company  Controlling  the 
Resort  Liable — Pleading — Charge  of  Court — Evidence  of  Distress- 
ing Injuries  Competent — But  Must  not  Influence  Amount  of  Dam- 
ages Awarded. 

1.  The  operation  of  a  pony  track  at  a  public  resort  imposes  upon  the 

owner  of  the  resort  a  duty  to  those  w>ho  visit  the  place  to  see  to 
it  that  the  work  is  carefully  performed,  and;  this  duty  can  not  be 
shifted  or  delegated  to  a  licensee  or  independent  contractor. 

2.  In  a  suit  for  dama^^es  on  account  of  the  death  of  a  boy,  who  was 

thrown  from  the  back  of  a  pony  and  dragged  around  th<e  ring  at 
such  a  resort,  the  allegation  that  thie  animal  given  to  the  boy  was 
vicious  and  that  the  servants  operating  the  track  were  careless 
or  negligent,  suflaciently  charges  that  ordinary  care  was  not  ex- 
ercised. 

3.  Under  the  Ohio  law,  the  personal  representative  of  a  deceased  per- 

son, who  has  brought  an  action  for  the  wrongful  deathi,  is  a 
merely  nominal  party,  and  a  general  denial  does  not  traverse  his 
representative  capacity.  Objection  to  his  bringing  the  suit  must 
be  taken  by  d-emurrer,  as  for  want  of  legal  capacity  to  sue,  or  by 
special  denial. 

4.  The  danger  that  a  jury  may  be  prejudiced  by  proof  of  distressing 

injuries  does  deprive  a  plaintiff  of  the  besit  proof  in  support  of 
his  allegations,  and  where  in  the  charge  to  the  jury  with  refer- 
ence to  the  measure  of  damages,  the  court  distinctly  instructs 
them  Jthat  recovery  can  only  be  had  for  the  pecuniary  injury  to 
the  next  of  kin,  and  that  no  damages  can  be  awarded  for  bereave- 
ment, mental  suffering  or  as  a  solace,  the  previous  exhibition  of 
corporeal  injuries,  or  relation  of  thie  distressing  character  of  the 
injuries  causing  death,  doe»  not  constitute  prejudicial  error. 

Hoppheimer,  J.;  Ferris,  J.,  and  Caldwell,  J.,  concur. 
Plaintiff  in  error  was  defendant  below,  and  defendant  in 
error  was  plaintiflf  below. 
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The  action  was  for  wrongful  death.  The  petition,  in  sub- 
stance, charged  the  defendant  with  operating  a  summer  resort 
called  Coney  Island,  and  with  carrying  on  a  pony  track  in  con- 
nection therewith.  It  further  charged  that  Joseph  Mitsch,  Jr., 
a  lK)y  eleven  years  old,  on  or  about  the  30th  day  of  August, 
1899,  hired  one  of  its  animals;  that  »ame  was  wild,  vicious  and 
uncontrollable ;  that  the  boy  was  placed  upon  said  animal ;  that 
he  became  alarmed  by  its  actions,  begged  to  be  taken  off,  which 
defendants  failed  to  do;  that,  on  the  contrary,  they  struck  said 
animal  a  vicious  blow  with  a  whip,  whereupon  the  animal  threw 
said  boy;  that  his  feet  caught  in  the  saddle,  and  that  he  was 
dragged  around  the  track,  and  suffered  injuries  from  which  he 
died.  Plaintiff  charged  that  the  death  was  due  to  the  wrongful 
act,  carelessness  and  neglect  of  the  defendants,  their  agents  and 
servants;  that  he  left  certain  next  of  kin,  on  whose  behalf  the 
action  was  brought. 

The  answer  of  the  defendants  was  a  general  denial. 

1.  The  plaintiff  in  error  assigns  as  error  the  refusal  of  the 
court  to  give  special  charges  Nos.  4,  5,  6  and  7 ;  and  also  assigns 
as  error  the  fact  that  the  court  in  its  general  charge  instructed 
the  jury  that  th€  defendant  was  liable  for  the  negligence  of 
any  one  connected  with  the  establishment  (see  the  court's  gen- 
eral charge,  pp.  80,  81,  86,  87,  89,  Record). 

The  special  charges  are  based  upon  the  theory,  that  as  the 
pony  track  was  let  by  the  Coney  Island  Co.  to  an  independent 
contractor,  plaintiff  in  error  was  not  liable  under  the  petition, 
which  averred  negligence  in  defendants'  agents  and  servants. 
Even  if  the  defendant  company  let  the  privilege  of  the  pony 
track  to  Mr.  Keefe,  and  retained  no  control  over  it  save  a  mere 
police  supervision,  as  claimed  by  plaintiff  in  error,  it  could  not 
shift  responsibility  under  the  facts  in  this  case.  It  seems  the 
court  below  tri<?d  the  case  upon  the  theory  that  it  was  fairly 
governed  by  the  rule  laid  down  in  Covingkm  &  Cincinnati 
Bridge  Ca.  v.  Steinbeck  &  Patrick,  61  0.  S.,  215.  We  are  of 
opinion  that  this  view  of  the  case  was  warranted  by  the  facts. 
The  first  syllabus  of  that  case  is  as  follows : 

**  Where  danger  to  others  is  likely  to  attend  the  doing  of  cer- 
tain work  unless  care  is  observed,  the  person  having  it  to  do  is 
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under  a  duty  to  see  that  it  is  done  with  reasonable  care,  and 
can  not  by  the  employment  of  an  independent  contractor  re- 
lieve himself  from  liability  for  injuries  resulting  to  others  from 
the  negligence  of  the  contractor  or  his  servants." 

At  page  222  the  court  says: 

**That  the  rule  that  a  person  letting  out  work  is  not  liable 
for  injuries  to  others  is  subject  to  important  exceptions.  One 
of  these  is,  where  from  the  nature  and  character  of  the  work 
the  employer  is  under  a  duty  to  others  to  see  that  it  is  care- 
fully performed." 

And  at  page  223  the  court  further  says : 

'*The  weight  of  reason  and  authority  Is  to  the  effect,  that 
where  a  party  is  und^r  a  duty  to  the  public,  or  a  third  person, 
to  see  that  a  work  he  is  about  to  do,  or  have  done,  is  carefully 
performed,  so  as  to  avoid  injury  to  others,  he  can  not  by  letting 
it  to  a  contractor  avoid  his  liability,  in  case  it  is  ne^rligently 
done,  to  the  injury  of  another." 

We  think  a  pony  track  from  its  very  nature  is  pre-eminently 
a  **work"  requiring  careful  performance,  so  as  to  avoid  injur- 
ing those  that  come  upon  the  track.  Its  patrons,  as  a  rule,  are 
little  children,  the  invited  guests  of  those  who  operate  the  pony 
track  in  connection  with  public  resorts,  such  as  was  the  de- 
fendant's. It  is  a  means  of  entertainment  provided  for  the 
little  ones  in  particular,  and  we  can  conceive  of  nothing  from 
which  more  mischievous  conseijueuces  could  arise  (as  was  dem- 
onstrated by  the  facts  in  the  case  before  us)  than  a  pony  track, 
unless  precautionary  measures  are  taken  as  to  the  selection  of 
the  animals,  the  servants  having  them  under  their  control  and 
management,  and  as  to  the  arrangements  generally.  The  law 
imposed  on  defendant  company  the  duty  to  exercise  reasonable 
care  to  see  that  these  precautionary  measui-es  were  adopted, 
and  it  was  a  duty  the  company  could  not  shift  or  delegate  to 
another  {Bridge  Co.  v.  Steinbock  &  Patrick,  61  0.  S.,  230; 
Railroad  v.  Morey,  47  0.  S.,  207;  Hawver  v.  Whalen,  49  0.  S., 
80).  The  rule  that  a  person  who  invites  the  public  to  his  resort 
must  see  that  his  premises  are  reasonably  safe,  and  must  exer- 
cise ordinary  prudence  and  care  to  render  them  safe,  is  set  out 
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in  Cooley  on  Torts,  2d  Ed.,  718.  And  notwitiistanding  the  fact 
that  the  act  causing  the  injury  is  attributable  to  the  independ- 
ent contractor  the  proprietor  of  a  public  resort  still  owes  this 
duty  to  his  guests  (See  Richmond  v.  Moore,  94  Va.,  493;  Hart 
V.  Washington  Park  Club,  157  111.,  9;  Ilallyhurton  v.  Burke 
County  Fair  Association,  118  N.  C,  526;  Conradt  v.  Clauve,  93 
Ind.,  476). 

The  plaintiff  in  error  argues  that  the  ratio  decidendi  of  these 
cases  was  a  failure  on  the  part  of  the  proprietor  to  keep  the 
premises  safe;  and  that  as  there  was  no  allegation  in  plaintiff's 
petition,  or  proof,  that  these  premises  were  unsafe,  or  that 
Keefe,  the  contractor,  was  not  a  competent  or  careful  person. 
th«se  cases  are  not  analogous.  True,  there  is  no  allegation,  in 
haec  verba,  that  the  premises  were  unsafe,  or  that  the  manager 
of  the  track  was  an  incompetent  person;  still  it  seems  to  us 
that  the  allegations  that  the  animal  was  vicious,  or  that  the 
servants  operating  the  track  were  careless  or  negligent,  suflS- 
ciently  charges  that  ordinary  care  was  not  exercised  in  carry- 
ing on  this  work. 

In  Conradt  v.  Clauve,  93  Ind.,  476,  a  portion  of  the  fair 
grounds  was  set  apart  for  target  practice  with  a  gun — a  deadly 
weapon.  Plaintiff  had  no  notice  of  it,  and  he  hitched  his 
horse  where,  as  a  result,  it  was  ^ot  and  killed ;  and  the  court 
held,  that  although  those  engaged  in  the  shooting  were  not 
strictly  servants  of  defendants,  yet  they  were  acting  under 
their  license  and  permission,  and  bore  such  a  relation  to  them 
as  to  make  defendants  liable  for  not  properly  controlling  the 
exhibition.  The  same  principle  is  to  be  applied  here.  In  the 
case  cited  the  plaintiff  came  to  the  fair  grounds  without  notice 
of  the  danger,  and  the  work,  from  its  very  character,  was  one, 
namely,  the  use  of  a  deadly  weapon,  which  the  defendant  ought 
to  have  controlled,  or  in  regard  to  which  proper  precautionary 
measures  ought  to  have  been  taken.  The  pony  track,  with 
balky,  or  uncontrollable,  or  vicious  animals,  or  careless  opera- 
tors, was  ecjually  liable  to  Ix^come  a  thing  of  danger  to  those 
patronizing  it.  Under  such  circumstances  it  was  necessary  for 
defendant  to  take  precautionary  measures  to  control  the  pony 
track,  as  he  would  be  rotiuired  to  do  had  there  been  target  prac- 
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tice  upon  his  grounds  (See,  also,  Thompson  v.  Lowell,  Lawrence 
&  naverhUl  Eadroad  Co.,  170  Mass.,  57T). 

There  is  still  another  reason  why  the  charge  of  the  court  was 
not  prejudicial,  or  the  refusal  of  the  court  to  give  the  special 
charges  asked,  error.  The  case  below  was,  as  we  have  already 
said,  tried  upott  the  theory  that  Keefe,  the  operator  of  the 
pony  track,  was  an  independent  contractor,  and  that  the  case 
fell  within  the  exception  recognized  under  Bridge  Co,  v.  Stein- 
hock  c£'  Patrick.  By  operation  of  law  the  defendant  was 
charged  with  control  of  the  track,  and  it  devolved  upon  him 
to  exercise  the  care  implied  by  that  control.  But  the  record 
fairly  discloses  that  as  a  matter  of  fact  the  defendant  retained 
control  of  the  track,  and  not,  as  claimed  by  plaintiff  in  error, 
a  mere  police  supervision.  The  testimony  of  the  two  Keefee, 
indeed  the  testimony  of  Mr.  Paxton  himself,  the  owner  or  man- 
ager of  the  Coney  Island  Co.,  shows  that  this  control  over  the 
track  was  not  parted  with.  At  page  78  of  the  record,  Mr. 
Paxton  says,  **I  exercised  a  general  supervision  over  the  whole 
place."  No  matter  what  the  arrangement  was  as  to  the  fur- 
nishing of  the  ponies  and  the  men  to  ox)erate  the  track,  or  as 
to  the  division  of  the  profits,  the  Coney  Island  Co.  owned  the 
track  itself  (P.  Keefe,  record,  page  11),  and  it  built  the  fence 
around  it  (G.  Keefe,  record,  page  21).  It  was  operated  sub- 
ject to  the  Coney  Island  Co.'s  rules  **in  every  respect."  The 
company  reserved  the  right  to  instruct  as  to  the  ponies,  and  if 
it  objected  the  contractor  had  to  take  them  oflf.  Keofe  had  the 
management  subject  to  the  instructions  of  the  general  manager 
of  the  Coney  Island  Co.  (see  record,  pa<?es  5,  6,  12,  13,  11,  15, 
16,  18,  19,  20,  21,  26,  27).  Even  Mr.  Paxton  himself,  who 
was  the  general  manager  of  the  company,  says: 

**The  pony  track  was  a  part  of  our  entertainment"  (record, 
p.  76).  **Q.  If  you  had  any  doubts  ponies  were  not  safe  you 
would  make  them  take  them  off  the  track?  A.  Yes;  if  I 
thought  so,  or  that  they  were  overworked,  or  something  of  that 
kind"  (record,  p.  77). 

lie  also  says  that  he  exercised  a  general  supervision  of  the 
whole  place  (record,  p.  78),  and  it  was  advertised  to  the  public 
generally  (record,  p.  78). 
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Control  over  the  work  having  been  therefore  retained  and 
not  parted  with  (ordinarily  control  is  parted  with  where  there 
is  an  independent  contractor),  it  would  make  no  difference 
whether  the  arrangement  with  Keefe  was  that  of  partner  or 
agent  or  whether  Keefe  was  merely  acting  under  defendant's 
license  and  permission,  the  relation  was  such  that  the  defend- 
ant would  still  be  liable  under  the  petition  for  the  negligence 
of  those  operating  this  track. 

2.  It  is  assigned  as  error,  fatal  to  the  judgment,  that  de- 
fendant in  error  failed  to  prove  his  appointment  as  administra- 
tor. The  answer  was  a  general  denial,  and  it  was  claimed  by 
plaintiff  in  error  that  the  representative  capacity  of  plaintiff 
is  a  material  and  traversable  fact,  and  was  put  in  issue  by  de- 
fendant's answer.  This  would  be  true  in  cases  of  this  char- 
acter in  states  where  damages  arising  from  wrongful  death 
survive  and  become  a  part  of  the  estate  of  the  deceased,  and 
are  inherited  from  the  estate  by  the  named  beneficiaries  as  heirs. 
But  such  is  not  the  case  in  Ohio,  therefore  the  authorities  cited 
by  plaintiff  in  error  are  not  in  point.  The  personal  represent 
tative  of  a  deceased  who  brings  an  action  under  our  statutes 
for  wrongful  death  is  a  mere  nominal  party  {Wolf,  Admr.,  v. 
The  Lake  Erie  &  Western  Railroad  Co.,  55  0.  S.,  517).  A 
general  denial  does  not  traverse  the  representative  capacity  of 
plaintiff.  Objection  to  his  bringing  the  suit  must  be  taken  by 
demurrer,  as  for  want  of  legal  capacity  to  sue,  or  by  special 
denial.     Any  objection  must,  therefore,  be  taken  as  waived. 

3.  Exception  was  also  taken  to  the  court's  charge  as  to  the 
measure  of  damage,  but  we  think  the  law  was  fairly  stated 
under  Grotenkcmper  v.  Harris,  25  0.  S.,  510;  Street  Railroad 
V.  Altcmcier,  60  O.  S.,  10. 

4.  The  fact  of  the  death  of  the  boy,  and  the  proximate  cause 
thereof  being  admitted,  it  is  urged  that  the  court  erred  in 
admitting  testimony  as  to  the  character  of  the  injuries  and  the 
condition  of  the  body  after  the  accident.  The  objection  was 
made  (see  record,  p.  33)  after  part  of  the  injuries  had  already 
been  described  to  the  jury.  The  court  overruled  the  objection, 
and  some  further  description  as  to  the  injuries  (see  record,  p. 
34)  was  permitted,  on  the  ground  that  it  was  part  of  the  res 
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gesta.  It  will  be  noticed  that  one  of  the  averments  in  plaint- 
iff's petition  is  to  the  effect  that  the  boy  was  **drac:ged  clear 
around  the  track."  It  is  urged  that  the  injuries  sustained  by 
the  boy  are  the  best  proof  of  this  particular  allegation.  Of 
course,  there  is  always  a  danger  that  a  jury  may  be  prejudiced 
by  proof  of  distressing  injuries.  Still,  if  that  proof  is  neces- 
sary, we  do  not  see  why  a  party  should  be  deprived  of  it. 
Speaking  of  unfair  prejudice  to  civil  defendants  in  personal 
injury  cases,  because  of  the  exhibition  of  corporeal  injuries  by 
one  suing  for  compensation,  Wigmore  in  his  recent  work  says: 

'*No  doubt  there  is  in  such  cases  a  constant  tendency-  to 
render  verdicts  against  defendants  regardless  of  proved  culpa- 
bility; no  doubt  the  danger  is  of  greater  frequency  here  than 
in  the  preceding  class  of  cases  (unfair  prejudice  to  accused 
persons) ;  and  no  doubt  the  trial  court  has  a  discretion,  which 
it  should  firmly  exercise,  to  prevent  the  abuse  of  such  a  mode 
of  proof,  but  it  seems  too  rigorous  to  forbid  a  party  to  prove 
his  case  by  the  clearest  evidence,  and  a  jury  which  through 
violent  prejudice  would  not  be  restrained  by  the  court's  in- 
struction would  probably  give  way  to  its  prejudice  even  with- 
out this  evidence"  (Wigmore  on  Evidence,  Vol.  II,  Section 
1158.) 

In  Lehman  v.  City  of  Brooklyn,  29  Barb.,  234,  to  which  we 
are  cited  by  plaintiff  in  error,  the  court  said,  at  page  237: 

**  There  is  another  serious  objection  to  the  judgment.  The 
damages  are  excessive  and  unreasonable.  The  personal  wrong 
done  to,  or  the  suffering  of  the  child,  have  nothing  to  do  with 
th€  damages,  nor  should  the  anguish  and  grief  of  the  parents 
enter  into  the  estimate  of  the  amount  to  be  recovered.  The 
interest  which  the  next  of  kin  have  is  pecuniary." 

In  the  case  under  consideration  the  court  (see  p.  92,  record) 
in  his  general  charge  to  the  jury  cautioned  it  that  the  facts 
must  be  carefully  considered,  and  in  an  unprejudiced  way,  and 
no  matter  how  distressing  the  circumstances,  if  they  did  not  im- 
pute negligence,  the  verdict  must  be  for  the  defendant.  And 
when  the  court  came  to  charge  the  jury  on  the  measure  of 
damages  the  jury  was  distinctly  told  that  recovery  could  only 
be  had  for  the  pecuniary  injury  to  the  next  of  kin,  and  that  no 
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damages  could  be  awarded  for  bereavement,  mental  suffering 
or  as  a  solace.  Under  these  conditions  we  do  not  think  that 
the  plaintiff  in  error  was  prejudiced,  and  we  believe  the  court 
fairly  stated  the  law. 

Upon  further  investigating  the  record  we  are  of  opinion  that 
the  judgment  below  should  be  aflSrmed,  with  costs. 

John  R.  Schindel  and  Robert  Ramsey,  for  plaintiff  in  error. 

Shay  &  CogaiXy  for  defendant  in  error. 


ACCOUNTING  AND  RECOVERY  UPON  THE  BOND  OF  AN 
ABSENT  GUARDIAN. 

[Common  Pleas  Court  of  Cuyahoga  County.] 

Louis  II.  Engelcke,  Guardian  of  Amanda  E.  Engelcke,  v. 
Katie  Hoppensack  Engelcke  et  al. 

Decided,  January  27,  1905. 

Quar^ian — Becomes  a  Non-Resident  After  Approval  of  Account — Suit 
for  an  Accounting  on  the  Bond — Jurisdiction — Sections  6289  and 
6058. 

Where  a  guardian  becomes  a  non-resident  after  th<e  approval  of  Mb 
account  in  the  probate  court,  his  successor  or  wards  may  go  into 
the  common  pleas,  and  under  allegations  of  fraud  or  mistake 
in  the  account  may  summon  the  sureties  on  the  bond  and  proceed 
with  the  accounting,  and  if  something  is  found  to  be  still  due 
from  the  former  ^ardian,  may  proceed  upon  the  bond  in  that 
action. 

Beacom,  J. 

In  the  matter  of  Louis  II.  Ensrelcke,  ^lardian  of  Amanda 
E.  Enprelcke,  v.  Katie  Hoppensack  Engelcke,  Wm.  F.  Hoppen- 
sack and  Justus  P.  W.  Hoppensack,  the  facts  are  substantially 
these: 

Defendant,  Katie  Hoppensack  Engelcke,  was,  in  1894,  ap- 
pointed guardian  of  the  person  and  property  of  Amanda  E. 
Engelcke,  a  minor,  by  the  probate  court  of  this  county,  and  the 
two  other  defendants  in  this  case  became  sureties  upon  the 
guardian's  bond. 
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Subsequently,  in  1903,  the  guardian  filed  a  report  in  the 
probate  court  of  her  administration  of  that  property,  and  the 
report  was  by  that  court  examined,  and  was  approved,  and 
the  defendant,  Katie  Hoppensack  Engelcke,  resigned  as  guard- 
ian, and  the  plaintiff  herein,  Louis  H.  Engelcke,  was  ap- 
pointed guardian  of  said  minor. 

Suit  is  now  brought  in  this  court  against  the  three  defend- 
ants, the  first  named  of  whom  was  guardian  and  principal  on 
the  guardian's  bond,  and  the  other  two  were  sureties;  and  the 
proceeding  sought  here  to  be  instituted  is  claimed  to  be  that 
authorized  by  Section  6289,  Revised  Statutes,  which  provides, 
in  substance,  that  after  the  settlement  has  been  made  in  the 
probate  court  of  the  accounts  of  a  guardian,  subsequent  guard- 
ians during  the  minority  of  a  ward,  or  the  ward  himself  at  any 
time  within  two  years  after  such  ward  arrives  at  full  age,  may 
open  and  review  such  settlement,  for  fraud  or  manifest  mistake, 
by  civil  action  in  the  court  of  common  pleas  in  the  county  in 
which  such  settlement  was  made. 

It  appears  from  the  petition,  **that  the  defendant,  Katie 
Hoppensack  Engelcke,  is  without  and  is  a  non-resident  of  the 
state  of  Ohio,  and  without  an  accounting  on  the  bond  the 
plaintiff  would  be  without  relief." 

In  this  suit  the  bondsmen  demur,  and  questions  are  raised 
herein  which  no  court  can  find  a  very  clear  authority  for  rul- 
ing upon  either  one  way  or  the  other,  and  no  court  can  be 
certain  but  that  another  court  may  take  a  different  view  of 
these  proceedings  from  that  which  the  court  passing  upon  it 
does. 

It  is  well  settled,  on  authority  of  13  Cir.  Ct.,  29,  that,  inas- 
much as  Katie  Hoppensack  Engelcke  appears  from  the  peti- 
tion to  live  without  the  state  of  Ohio,  no  service  can  be  made 
upon  her  in  this  matter.  Then  the  question  is,  can  this  action 
be  brought  against  her  bondsmen  ? 

The  condition  of  the  bonds  was,  in  substance,  that  Katie 
Hoppensack  Engelcke  should  faithfully  discharge  all  of  her 
duties  as  guardian  of  the  person  and  property^  as  the  law 
requires.  One  of  the  duties  which  the  law  requires  her  to 
perform  in  to  make  an  acooontiiig  in  the  probate  court— to 


90  CUYAHOGA  COUNTY  COMMON  PLEAS. 

Engelcke,  Guardian,  v.  Engelcke  et  al.      [Vol.  Ill,  N.  S. 

obey  the  order  of  that  court.  That  she  has  done,  but,  under 
the  statutes,  that  is  only  a  preliminary  matter.  Under  Section 
6289,  that  is  subject  to  review  in  this  court.  In  other  words, 
one  of  the  conditions  of  that  bond,  and  one  of  the  things  which 
this  principal  and  her  sureties  bind  her  to  do,  is  that  she  shall 
^tand  ready  to  come  into  this  court  in  any  proceeding  which 
charges  either  fraud  or  manifest  mistake  in  the  action  in  the 
probate  court,  at  any  time  during  the  minority  of  the  ward, 
or  within  two  years  after  the  ward  becomes  of  age.  And  the 
ward  himself  can  bring  this  action. 

It  is  set  forth  in  the  petition  that  she  not  only  is  not  here 
but  that  she  can  not  be  gotten  here.  It  seems  to  the  court 
that  this  is  a  breach  of  the  bond,  a  breach  of  its  conditions; 
that  she  has  failed  to  do  one  of  the  things  that  she  stipulated 
to  do  and  that  they  have  guaranteed  in  this  bond  that  she  will 
do.  The  court  is,  therefore,  of  opinion  that  inasmuch  as  serv- 
ice upon  her  is  impossible,  that  the  conditions  of  the  bond  are 
broken  and  the  sureties  may  be  sued  upon  the  bond  and  may 
be  brought  into  an  action  for  accounting. 

In  13  Cir.  Ct.,  29,  the  court  on  pages  37  and  38  refer  to  a 
case  in  the  Supreme  Court  of  New  York,  in  which  it  was  held 
that — 

**The  non-residence  of  the  executor  gave  to  a  court  of  equity 
jurisdiction  upon  the  bond  without  the  accounting." 

I  am  of  opinion  that  these  bondsmen  could  only  be  sued  here 
after  an  accounting  and  finding  so  much  money  in  the  hands  of 
the  guardian,  either  in  the  probate  court  or  subsequently  in 
this  court,  or  in  whatever  court  had  final  jurisdiction  of  that 
subject-matter. 

I  read  from  38  0.  S.,  436,  which  is  not  the  syllabus  but  only 
the  language  of  the  court,  and  the  court  was  perhaps  speaking 
of  a  matter  not  directly  involved  in  the  case : 

**If  an  accounting  can  not  be  obtained  from  the  guardian 
in  the  exercise  of  the  power  and  jurisdiction  of  the  probate 
court,  we  do  not  deny  that  an  action  on  the  bond  against  the 
makers  may  be  prosecuted  in  a  court  of  equity  for  an  account 
and  other  relief." 
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The  defendants,  however,  say,  first,  that  an  accounting  can 
only  be  had  in  the  probate  court.  Of  course,  that  is  the  lan- 
guage of  the  statutes,  if  you  only  read  a  small  portion  of  them. 
Part  of  the  language  of  Section  6289  is  that  in  a  settlement 
made  in  the  probate  court  the  accounts  shall  be  final  between 
him  and  his  ward  until  an  appeal  15  taken  in  the  court  of  com- 
mon pleas  in  the  manner  provided  by  law.  Counsel  for  de- 
fendants cite  3  C.  C. — N.  S.,  410,  and  numerous  other  cases 
which  hold  that  before  a  surety  can  be  sued  you  must  have  a 
finding  of  an  account  due,  and  they  also  hold,  in  certain  cases, 
that  the  probate  court  is  the  proper  court  in  which  to  have  an 
accounting. 

The  case  in  3  C.  C. — ^N.  S.,  410,  cited  by  counsel,  does  not 
help  us  very  much  here.  It  is,  substantially,  that  a  man  died, 
and  he  having  been  a  guardian,  his  administrator  appointed 
as  administrator  under  the  law,  stepped  into  his  shoes  as  guard- 
ian. He  found  absolutely  no  accounts  of  guardianship,  but 
some  money  and  papers  and  things,  which  he  turned  over  to 
the  ward,  and  said,  substantially,  **I  know  nothing  about  this 
case  because  there  are  no  records  here.  All  I  found,  I  have 
given  you."  Suit  was  brought  in  tJhe  court  of  common  pleas 
on  the  extraordinary  proposition  that,  inasmuch  as  there  were 
no  accounts  for  the  probate  court  to  act  on,  they  could  bring 
their  action  in  the  court  of  common  pleas;  and  the  circuit 
court,  on  page  418  say,  in  substance  only,  that  the  fact  that 
no  accounts  were  kept  did  not  oust  the  jurisdiction  of  the  pro- 
bate court,  all  of  which,  of  course,  was  perfectly  manifest. 

The  second  objection  on  the  part  of  the  bondsmen  is  that 
plaintiff  is  attempting  to  unite  proceedings  which  are  conflict- 
ing; that  there  is  a  proceeding  here  in  part  equitable  and  in 
part  legal.  That  is,  that  the  proceeding  for  a  review  of  the 
accounts  is  equitable,  which  is  right;  that  the  proceeding  on 
the  bond  is  legal,  which  is  right. 

Section  5058  provides  that  the  plaintiff  may  unite  several 
causes  of  action  in  the  same  petition  whether  they  are  such  as 
have  been  denominated  legal  or  equitable  when  they  are  in- 
cluded within  certain  classes,  and  enumerates  the  classes.  The 
court  will  not  undertake  to  say  under  which  heading  these  two 
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claims  might  be  placed.  Perhaps  under  number  9,  claims 
against  a  trustee  by  virtue  of  a  contract  or  by  operation  of 
law. 

But,  it  is  objected  that  the  accounting  would  be  before  a 
referee  or  a  court  of  equity,  and  that  the  bondsmen  are  entitled, 
before  any  judgment  can  be  entered  against  them,  to  have  a 
verdict  of  twelve  good  and  lawful  men.  There  is  no  trouble 
about  that,  I  take  it.  I  do  not  now  undertake  to  indicate  what 
would  be  the  proper  method  of  proceeding  in  this  case,  but  I 
understand  now  an  accounting  might  be  taken  here  and  an 
amount  found  due,  if  anything,  from  this  guardian.  Section 
5130,  Revised  Statutes,  provides,  in  substance,  that  issues  of 
fact  arising  in  actions  for  the  recovery  of  money  or  specified 
real  or  personal  property  shall  be  tried  by  a  jury.  I  take  it  if 
any  question  arises  requiring  the  verdict  of  a  jury,  a  jury 
could  be  impanneled.  But  it  seems  the  plaintiff,  being  entitled 
to  come  into  this  court  and  review  what  has  been  done  in  the 
other  court  in  this  proceeding,  having  averred  that  it  is  im- 
possible to  get  the  principal  into  this  court,  she  having  guar- 
anteed— ^ipulated  in  subtstancfe — that  she  would  answer  in 
any  court  that  had  jurisdiction  on  that  subject-matter,  and  it 
appearing  from  the  petition  that  she  can  not  be  served  and 
can  not  be  gotten  here,  the  condition  of  the  bond  is  broken,  and 
these  plaintiffs,  who  are  entitled  in  some  way  to  get  the  relief 
which  they  seek,  are  entitled  to  notify  her  bondsmen  to  come 
in  here  and  take  part  in  this  accounting,  and  if  they  find  some- 
thing due  to  them  from  this  principal,  they  are  entitled  to  pro- 
ceed against  the  bond  in  this  action. 

The  demurrer  is  overruled;  to  which  defendants  except. 

Beavis  &  Johnson,  for  plaintiff. 

T.  J.  Moffett,  for  defendants. 
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RXPORTS  or  ACCIDENTS  MADE  BY  CONDUCTORS  AND 
MOtORMEN. 

[Common  Pleas  Court  of  Hamilton  County.] 

Ex  Parte  J.  11.  Sciioepf. 

Decided,  November  12,  1904. 

Notary  Public — Contempt  Proceedings  Against  Witness  for  Refusal  to 
Answer  Questions  By — Do  not  Lie  Where  Testimony  is  Hearsay — 
Reports  by  Conductors  and  Motormen  of  Accidents  on  the  Line — 
Not  Privileged,  When — And  Must  he  Produced  Under  a  Subpoena 
Duces  Tecum. 

1.  A  witness  will  be  discharged  from  custody  when  arrested  during 

the  taking  of  his  deposition  for  refusing  to  answer  questions 
which  call  for  hearsay  testimony. 

2.  In  an  action  against  a  traction  company  because  of  an  accident 

on  its  line,  reports  of  the  accident  made  by  the  conductor  and 
motorman  to  the  claim  agent  according  to  a  rule  requiring  such 
reports  in  all  cases  whether  there  arc  grounds  for  action  or  not, 
are  not  privileged,  and  must  be  produced  by  the  claim  agent 
under  a  subpoena  duces  tecum  from  a  notary  public  who  is  taking 
the  former's  deposition. 

LiTTLEPORD,  J. 

The  petitioner,  J.  II.  Schoepf,  by  his  petition  in  habeas  corpuSy 
seeks  to  be  discharged  from  a  commitment  made  by  a  notary 
public  before  whom  his  deposition  was  being  taken  in  an  action 
brought  by  Josephine  Pace  against  the  Cincinnati  Traction  Com- 
pany, for  injuries  to  the  woman,  alleged  to  be  the  result  of  an 
accident  on  the  line  of  the  traction  company. 

The  notary  public  ordered  the  arrest  of  Mr.  Schoepf  bt'cause 
of  his  refusal  to  answer  certain  (juestions,  and  also  because  of 
his  refusal  to  produce  certain  reports  of  the  accident  made  by 
the  conductor  and  motorman  of  the  car. 

The  following  are  the  questions  that  ^Ir.  Schoepf  refused  to 
answer : 

'*Q.  On  the  17th  day  of  May,  1902,  a  woman  fell  or  was 
thrown  off  a  car  belonging  to  the  Cincinnati  Traction  Comi)any, 
at  or  near  the  corner  of  Oak  and  Belmont  streets.  College  Hill. 
Who  was  the  conductor  in  charge  of  this  carT' 
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**Q.    Do  you  know  the  name  of  this  conductor?'* 
**Q.     Do  you  know  the  name  of  the  motorman  of  this  car?*' 
**Q.    Were  there  any  other  persons  on  this  car  besides  the 
plaintiff,  the  conductor  and  the  motorman?" 

**Q.  Were  there  any  persons,  that  you  know  of,  besides  the 
plaintiflP,  the  conductor  and  the  motorman,  .present  at  the  time 
of  the  accident,  and  who  witnessed  it?" 

**Q.  Who  was  the  division  superintendent,  in  May,  1902, 
of  the  division  to  which  the  College  Hill  and  Main  line  be- 
longed?" 

There  is  no  claim  that  Mr.  Schoepf  was  present  at  the  time  of 
this  accident,  and  it  is  conceded  that  all  of  these  questions  but 
the  last  one  call  for  hearsay  testimony. 

The  language  of  Shauck,  J.,  in  deciding  Ex  parte  Jennings, 
60  0.  S.,  319,  indicates  that  the  Supreme  Court  of  this  state 
does  not  intend  to  clothe  notaries  with  the  power  to  compel  wit- 
nesses to  give  testimony  which  the  rules  of  evidence  exclude 
from*  consideration  in  a  court  of  justice.  For  this  reason  it  is 
the  opinion  of  this  court  that  Mr.  Schoepf  had  the  right  to 
refuse  to  answer  the  questions  referred  to. 

As  to  the  last  question  quoted  above,  inquiring  as  to  the  name 
of  the  division  superintendent  in  May,  1902,  it  is  the  opinion 
of  the  court  that  Mr.  Schoepf  ought  to  answer  this  question. 
He  does  not  deny  that  he  knows  the  name  of  this  official.  It  may 
be  that  the  name  of  the  division  superintendent  is  an  irrelevant 
matter,  but  the  trial  court  can  better  determine  that.  No  harm 
can  result  to  the  defendant  from  disclosing  the  names  of  its 
officials,  and  it  may  conduce  to  justice  being  done. 

**The  exclusion  of  evidence  is  generally  an  evil,  and  the  ad- 
mission of  evidence  is  generally  safe  and  wise"  {Bell  v.  Brew- 
s^er,  44  0.  S.,  690,  699). 

The  next  point  to  be  taken  up  is  whether  or  not  the  witness 
is  bound  to  produce  the  reports  in  his  possession  made  by  the 
conductor  and  motorman  concerning  the  accident  which  was  the 
oause  of  this  suit.  It  is  claimed  that  the  notary  has  the  right 
to  compel  the  production  of  these  reports  under  Section  5247. 
This  section  is  as  follows : 

**  Section  5247.  The  subpoena  shall  be  directed  to  a  person 
therein  named,  requiring  him  to  attend  at  a  particular  time  and 
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place,  to  testify  as  a  witness;  and  it  miy  cmtain  a  chuis"  di- 
recting the  witness  to  brinj?  with  him  any  books,  writii:fjc.  or 
other  thing:  under  his  control,  which  he  may  be  compelle  \  t) 
produce  as  evidence." 

Mr.  Schoepf  testifies  that  he  is  claim  agent  of  the  company, 
and  that  all  accidents  on  the  lines  of  the  defendant  company 
must  be  reported  to  him  by  both  motorman  and  conductor,  to- 
gether with  the  cause  thereof.  He  says  this  is  by  order  of  *'the 
elective  officers  of  the  traction  company.*' 

If  any  part  of  the  car  gets  into  a  dan^^erous  condition,  it  is 
reported  to  the  barn  foreman ;  and  daily  reports  of  the  condition, 
of  every  car  are  made  when  it  is  turned  in.  Accidents  only  an* 
reported  to  Mr.  Schoepf. 

The  witness  says  these  reports  are  made  *'to  advise  us  of  the 
cause  of  the  trouble,''  and  also  for  ase  by  the  attorneys  of  Iho 
company  if  suit  is  brought  lie  says  that  a  report  would  have 
to  be  made  of  a  collision  between  two  cars  even  if  no  one  was 
on  the  cars  except  the  motorman  and  conductor,  and  there  was 
no  injury  done  except  to  the  cars. 

It  appears,  therefore,  that  those  documents  are  not  gotten 
up  as  part  of  the  preparation  of  a  case  for  court,  but  are  reports 
made  by  the  company's  agents  in  all  cases  of  accidents,  accord- 
ing to  a  rule  of  the  company,  to  advise  it  of  the  cause  of  the 
trouble  without  regard  to  whether  or  not  there  is  any  possibility 
of  a  suit  If  a  suit  is  brought,  Mr.  Schoepf  says  they  are  turned 
over  to  the  lawyers  of  the  company  for  their  use. 

Counsel  for  petitioner  objects  to  the  production  of  these  re- 
ports on  the  ground  that  they  are  privileged  communications. 
In  support  of  this  view  several  cases  are  cited. 

One  of  those  cases  is  Collim  v.  London  Omnibus  Comixunj,  i^S 
L.  T.  R.,  831,  in  which  case  the  learned  court  refused  to  allow 
the  plaintiff  in  an  action  for  negligence  to  inspect  the  report  of 
the  accident  made  by  the  omnibus  driver,  holding  that  it  was  a 
privileged  communication,  and  saying  '*  there  was  abundance  in 
the  present  case  to  indicate  that  the  document  came  into  exist- 
ence for  no  purpose  other  than  the  use  of  the  solicitor  in  antici- 
pation of  this  action,"  etc.  The  text  of  the  two  opinions  in  the 
case  by  Willis,  J.,  and  Charles,  J.,  show  that  in  the  minds  of 
both  learned  judges-  the  refusal  to  order  the  production  of  the 
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report  was  based  on  the  fact  that  it  had  been  prepared  solely 
for  the  use  of  the  solicitor  to  assist  him  in  a  prospective  suit. 

Two  of  the  other  cases  cited  for  petitioner,  Southwark,  etc., 
V.  Quick,  38  L.  T.  R.,  28,  and  Cossey  v.  London  Company,  L.  R., 
5  C.  P.,  146,  take  the  same  view.  The  last  case  cited,  London 
Company  v.  Kirk  and  Randall,  51  L.  T.  R.,  599,  does  not  throw 
any  light  on  the  matter  one  way  or  the  other. 

Even  upon  the  authority  of  the  cases  cited  for  the  petitioner, 
therefore,  the  reports  for  which  Mr.  Schoepf  is  asked  here  are 
not  privileged. 

Of  the  English  cases  cited  on  the  other  side,  the  leading  one 
is  Woolley  v.  North  London  Railway  Company,  L.  R.,  4  C.  P., 
602  (1869).  It  is  the  first  case  deciding  the  question  before  us, 
was  concurred  in  by  all  the  members  of  the  bench,  and  has  never 
been  overruled.  The  decision  holding  that  reports  like  those 
here  are  not  privileged  and  must  be  produced,  was  based  on  the 
ground  that  the  reports  would  be  made  whether  there  was  any 
cause  of  action  or  not,  as  is  said  by  Smith,  J.,  at  page  612.  No 
less  an  authority  than  Taylor  on  Evidence  (3d  volume,  1186) 
has  relied  upon  this  case  to  assert  that  **in  an  action  against  a 
railway  company  for  injuries  sustained  on  their  railway,  plaint- 
iff may  inspect  reports  descriptive  of  the  accident  made  in  the 
ordinary  discharge  of  duty  by  different  servants  of  the  com- 
pany to  their  general  manager,"  etc. 

This  leading  case  was  followed  by  Parr  v.  Railway  Cmnpany, 
24  L.  T.  N.  S.,  558 ;  Skinner  v.  Great  Northern  Railway,  L.  R., 
9  Ex.,  298,  and  Cook  v.  Noiih  Metroi>olitan  Tramway  Company, 
54  J.  P.,  263.  The  cases  cited  by  defendant's  counsel  which  are 
referred  to  above  either  follow  it  or  at  least  do  not  dissent  from 
it. 

Coming  to  the  American  cases,  although  a  great  array  of 
citations  has  been  industriously  collected  by  counsel  on  both 
sides,  all  of  which  have  been  carefully  commented  on  .in  argu- 
ments and  briefs  by  the  learned  counsel,  there  is  not  one  case 
on  either  side  which  is  even  claimed  to  be  just  the  same  sort 
as  the  case  in  hand,  and  all  of  those  cited  as  analogous  can  be 
distinguished  in  some  way  from  the  case  at  bar,  as  has  been 
ably  pointed  out  by  counsel  in  the  case. 
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On  the  authority  of  the  English  eases,  therefore,  which  are 
well  considered  and  apparently  exactly  in  point,  the  court  is  of 
the  opinion  that  these  reports  ought  to  be  produced  by  Mr. 
Schoepf. 

But  aside  from  the  English  cases,  there  is  good  reason  why 
the  reports  ought  to  be  produced. 

It  is  held  in  the  case  of  Rauh,  65  O.  S.,  128,  that— 

**A  subpoena  issued  by  a  notary  public  for  a  witness  to  at- 
tend and  testify  in  a  deposition  before  the  notary  public  may 
contain  a  clause  directing  the  witness  to  bring  with  him  any 
book,  writing  or  other  thing  under  his  control  which  he  may  be 
compelled  to  produce  as  evidence,"  etc. 

This  clause  **  which  he  may  be  compelled  to  produce  as  evi- 
dence," means  which  he  may  be  compelled  to  produce  as  evi- 
dence in  court  at  the  trial. 

Mr.  Schoepf  could  be  required  by  the  plaintiff  to  appear  in 
court  and  produce  these  reports  there  for  use  by  the  plaintiff 
in  the  cross-examination  of  the  conductor  and  motorman:  and 
the  reports  could  become  evidence  in  the  case  under  the  follow- 
ing circumstances:  If  either  the  conductor  or  motorman  were 
to  make  statements  upon  the  stand  not  consistent  with  those 
made  in  his  written  report  to  Mr.  Schoepf,  the  report  could 
be  put  in  evidence  by  the  plaintiff  after  the  witness  had  ad- 
mitted that  he  wrote  it.  Chasers  Stephen's  Digest  of  Evidence, 
Article  132,  Am.  Note  1. 

Counsel  for  petitioner  contends  that  the  only  documents 
which  a  notary  may  require  a  witness  to  produce  are  such  as  a 
court  may  require  a  party  to  produce  for  the  inspection  of  the 
opposite  party  under  Revised  Statutes,  Section  5290.  This 
section  provides  that  a  party  is  entitled  to  inspection  and  copy 
of  books  and  documents  when  they  contain  evidence  relating  to 
'*the  merits  of  the  action  or  defense." 

There  is  nothing  in  the  languajre  of  the  court  in  deciding  the 
case  of  Rauh,  supra,  to  justify  the  conclusion  that  the  words 
** which  he  may  be  compelled  to  produce  as  evidence"  mean  such 
as  he  may  be  compelled  to  produce  for  inspection  under  Revised 
Statutes,  Section  5290 ;  nor  is  there  any  reason  apparent  to  this 
court  why  that  court  should  have  so  meant.     But  conceding 
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for  the  sake  of  argument  that  a  notary  can  only  require  the 
production  of  written  evidence  relating  to  the  "merits  of  the 
action  or  defense,"  it  is  the  opinion  of  this  court  that  these 
reports  are  that  sort  of  evidence. 

It  is  quite  true  that  they  may  never  be  used  at  the  trial,  but 
if  this  were  an  objection  it  might  be  interposed  to  the  taking 
of  any  evidence  in  the  form  of  depositions.  If  under  the  cir- 
cumstances spoken  of  above  the  reports  are  put  in  evidence  at 
the  trial  by  the  plaintiflF,  they  will  be  evidence  relating  to  the 
merits  of  the  action,  for  they  will  help  to  throw  light  upon 
how  the  accident  happened. 

Counsel  for  petitioner  admits  that  the  production  of  these 
reports  could  be  enforced  in  court  by  the  plaintiff  in  the  action 
and  that  they  might  be  put  in  under  the  circumstances  re- 
ferred to;  but  he  contends  that  they  could  be  considered  by  the 
jury  solely  for  the  purpose  of  determining  the  credibility  of 
the  man  who  wrote  the  report. 

With  this  contention  the  court  can  not.  agree.  No  human 
being  could  read  one  of  these  reports  if  it  once  got  in  without 
taking  it  as  evidence  of  the  way  in  which  the  accident  hap- 
pened, as  well  as  evidence  bearing  upon  the  credibility  of  the 
witness.  It  would  be  folly  to  instruct  a  jury  to  consider  it 
for  the  latter  purpose  only.  They  could  not  shut  their  eyes  to 
its  probitive  effect  as  bearing  upon  the  question  of  the  mishap. 
No  authority  has  been  cited  by  the  learned  counsel  for  the  pe- 
titioner to  support  this  theory  of  his,  and  it  seems  to  the  court 
to  be  unsound. 

No  opinion  is  expressed  by  the  court  as  to  whether  or  not  the 
documents  in  question  here  ought  to  be  produced  under  Revised 
Statutes,  Section  5289,  according  to  **the  ordinary  rules  of 
proceedings  in  chancery." 

The  order  of  the  court,  therefore,  will  be  that  the  question 
as  to  whom  the  division  superintendent  was,  must  be  answered, 
and  that  the  reports  must  be  produced. 

An  entry  may  be  drawn  in  accordance  with  the  foregoing  de- 
cision and  the  costs  taxed  against  the  petitioner. 

Qeo.  P,  SUmson  and  KUtredge  &  WiZfty,  for  petitioner. 

Oliver  S.  Bnjaut,  Jos.  Cox,  Jr.,  and  Chas.  B.  Wilby,  contra. 
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FEES  COLLECTED  BY  MAYORS. 

[Common  PI«as  Court  of  Logan  County.] 

The  City  op  Bellepontaine  v.  William  T.  Haviland. 

Decided,    March    6,    1905. 

Fee* — Collected  from  Defendants  Convicted  before  Mayors — May  he 
Collected  by  the  Mayor,  When — Are  Payable  into  the  City  Treas- 
ury— Can  be  Recovered  from  the  Mayor — Section  1843. 

1.  Mayors    are    not   authorized    to   collect    fees    from    defendants,  in 

cases  of  conviction  for  the  violation  of  ordinances,  unless  the 
council  shall  have  first  fixed  such  fees  by  ordinance,  as  pre- 
scribed in  Section  1843  of  the  Revised  Statutes. 

2.  Where  a  city  has  failed  to  fix  the  fees,  the  city  can  not  recover 

from  the  mayor  fees  by  him  collected. 

3.  On  the  passage  of  the  ordinance  by  the  city,   fixing  the   fees   of 

the  mayor,  as  provided  in  Section  1843,  then  all  fees  collected 
by  the  mayor  are  payable  into  the.  city  treasury,  and  upon 
failure  of  the  mayor  to  so  pay,  an  action  can  be  maintained  -by 
the  city  therefor. 

Dow,  J. 

The  city  of  Bellefontaine,  by  its  solicitor,  William  W.  Riddle, 
under  the  provisions  of  Section  1774,  Revised  Statutes  of  Ohio, 
and  by  authority  of  the  resolution  of  the  city  council,  brings 
this  action  against  William  T.  Haviland,  alleginor  that  the  de- 
fendant, ever  since  the  first  Monday  of  May,  1903,  has  been 
and  now  is  the  mayor  of  said  city;  that  on  the  11th  of  Decem- 
ber, 1902,  the  council  thereof  passed  an  ordinance  fixing  the 
salary  of  the  mayor  in  the  following  terms,  to-wit,  **the  mayor 
of  said  city  shall  receive,  in  addition  to  legal  fees  otherwise 
authorized  by  law,  a  salary  of  three  hundred  dollars  per  an- 
num"; that  between  the  first  Monday  of  Alay,  1903,  and  the 
14th  day  of  October,  1904,  said  defendant,  as  such  mayor,  re- 
ceived fees  or  costs  from  divers  persons  convicted  before  him 
for  violation  of  ordinances,  the  sum  of  $483.60,  which  cost* 
were  the  same  in  amount  as  authorized  by  law  to  be  charged 
by  justices  of  the  peace  for  similar  services;  that  no  ordinance 
was  ever  passed  by  the  council  fixing  the  costs  of  the  mayor 
of  said  city  in  hearing  and  determining  prosecutions  for  the 
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violation  of  the  penal  ordinances  thereof;  that  the  defendant 
has  wrongfully  detained  from  the  treasury  of  said  city  said 
sum  of  money,  and  judgment  is  asked  for  the  amount. 

A  general  demurrer  has  been  filed  by  the  defendant  to  the 
petition.  Two  reasons  are  given  in  argument,  upon  the  part 
of  the  defendant,  why  the  demurrer  should  be  sustained  and 
the  petition  dismissed: 

First.  Because  the  mayor  is  authorized  by  law  to  collect 
and  retain  the  fees  for  which  this  action  is  brought. 

Second.  That  if  the  mayor  was  without  authority  to  collect 
the  fees  sued  for,  by  reason  of  the  failure  of  council  to  first 
fix  and  determine  by  ordinance  what  fees  or  costs  the  mayor 
was  authorized  to  tax  against  a  defendant,  then  the  city  is  with- 
out authority  to  collect  the  same  from  the  mayor. 

If  either  of  these  propositions,  claimed  by  the  defendant,  is 
determined  in  his  favor,  the  demurrer  would  have  to  be  sus- 
tained and  the  petition  dismissed. 

We  will  first  examine  and  determine  the  second  proposition. 
It  is  claimed,  upon  the  part  of  the  plaintiff,  that  under  the 
provisions  of  Section  126  of  the  Municipal  Code,  96  Ohio  Laws, 
page  61,  being  Section  1536-633  of  the  Revised  Statutes,  that 
these  fees  sued  for  should  be  paid  into  the  city  treasury  and 
that  a  right  of  action  has  acrrued  to  the  city  therefor.  This 
section  reads  as  follows: 

*' Council  shall  fix  the  salaries  of  all  officers,  clerks  and  em- 
ployes in  the  city  government  except  as  otherwise  provided 
in  this  act;  and,  except  as  otherwise  provided  in  this  act,  all 
fees  pertaining  to  any  office  shall  be  paid  into  the  city  treas- 
ury.'' 

It  will  be  noted  that  this  section  provides  that  all  fees  per- 
taining to  an  office,  except  as  otherwise  provided,  shall  be  paid 
into  the  city  treasury.  What  fees,  under  the  provisions  of 
this  section,  if  any,  pertaining  to  his  office,  was  the  mayor  au- 
thorized to  collect,  and,  as  claimed,  should  have  been  paid  into 
the  city  treasury?  Evidently,  only  such  fees  as  he  was  au- 
thorized, as  mayor,  to  receive  or  collect.  Pees  do  not  pertain 
to  an  office  for  services  unless  they  are  prescribed  by  law.  , 

Clark  V.  Commissioners ,  58  0.  S.,  107:  I  read  only  one  sen- 
tence from  the  opinion  of  the  court: 
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'*It  is  well  settled  that  a  public  oflficer  is  not  entitled  to  re- 
ceive pay  for  services  out  of  the  public  treasury,  unless  there 
is  some  statute  authorizing  the  same.  Services  performed  for 
the  public  where  no  provision  is  made  by  statute  for  the  pay- 
ment, are  regarded  as  a  fatuity  or  as  being  compensated  by 
the  fees,  privileges  and  emoluments  accruing  to  such  officer,  in 
matters  pertaining  to  his  office."    3d  Nisi  Prius,  112. 

Section  1536-790,  being  Section  1843  of  the  Revised  Stat- 
utes, prescribes  how  the  mayor's  fees  shall  be  fixed,  as  fol- 
lows (that  is,  mayor's  fees  of  cities  and  villages)  : 

**The  costs  of  the  mayor  and  other  officers,  in  all  cases,  shall 
be  fixed  by  ordinance,  but  in  no  case  greater  than  the  fees  for 
similar  services  before  justices  of  the  peace,  and  in  case  of 
conviction,  the  fees  of  officers,  jurors  and  witnesses  shall  be 
taxed  against  the  parties  convicted,  and  in  case  of  acquittal 
of  the  violation  of  an  ordinance,  the  costs,  except  the  fees  of 
the  mayor  and  marshal,  shall  be  taxed  against  the  corpora- 
tion." 

It  is  admitted  in  paragraph  3  of  the  petition  that  no  ordi- 
nance was  ever  passed  by  the  council  of  said  city,  nor  does  any 
ordinance  exist  in  the  city,  fixing  or  proscribing  the  rights  or 
fees  of  the  mayor  of  the  city  for  his  services  as  such,  rendered 
in  hearing  and  determining  prosecutions  for  violation  of  penal 
ordinances  of  the  city. 

If  the  mayor  was  without  authority  to  tax  and  collect  such 
costs,  unless  an  ordinance  had  first  been  passed,  authorizing 
such  taxation  and  collection,  then  the  city  is  also  without  au- 
thority to  receive  and  retain  such  costs,  for  the  same  reason. 

The  fees  that  the  mayor  is  required  to  pay  into  the  city 
treasury  under  Section  126  of  the  code,  are  the  legal  fees  and 
not  the  fees  collected  from  defendants  without  authority  of 
law.  I  am  of  the  opinion  that  the  mayor  was  without  au* 
thority  to  tax  or  collect  from  defendants  for  violation  of  or- 
dinances any  sum  whatever  as  fees  or  costs  until  the  council 
had  first  determined,  by  ordinance,  the  amount  he  should  so 
tax.  If  any  person  is  authorized  to  recover  such  costs  from 
the  mayor,  it  is  the  parties  who  have  been  illegally  required  to 
pay  the  same. 

This  case  being  submitted  upon  demurrer  and  the  only  ques- 
tion necessary  to  the  determination  thereof  being  the  right  of 
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the  plaintiff  to  recover  upon  the  averments  of  the  petition, 
and  being  of  the  opinion  that  the  mayor  was  without  author- 
ity to  tax  or  collect  any  such  fees  until  council  shall  have  com- 
plied with  Section  1843  of  the  Revised  Statutes  fixing  the 
fees,  I  hold  that  the  city  is  also  without  authority  to  collect 
or  receive  the  same. 

The  question  as  to  whether  the  mayors  of  cities  have  the 
right  to  retain  costs  collected  from  defendants  in  cases  for  the 
violation  of  ordinances,  or  whether  the  same  should  be  paid 
into  the  city  treasury,  is  one  that  the  court  might  decline  to 
decide  at  this  time,  for  the  reason  that  the  determination  there- 
of, can  not  affect  the  judgment  upon  the  demurrer,  but,  in 
view  of  the  fact  that  the  city  will  probably  pass  the  necessary 
ordinance,  fixing  the  fees  of  the  mayor  in  ordinance  cases,  as 
provided  in  said  Section  1843,  now  Sub-section  790  of  Section 
1536,  which  was  unrepealed  by  the  code,  then  the  question  will 
arise  whether  the  costs  of  the  mayor  in  such  cases  should  be 
paid  into  the  city  treasury,  as  provided  in  Section  126  of  the 
code,  or  whether  under  the  provisions  of  Section  1751,  Revised 
Statutes,  he  is  entitled  to  receive  the  same.  This  being  an  im- 
portant question,  I  have  concluded  to  pass  on  this  ground  of 
the  demurrer  as  well  as  the  other. 

It  is  claimed,  upon  the  part  of  the  plaintiff  that  while  this 
section  has  not  been  expressly  repealed  by  the  code,  it  has  been 
impliedly  repealed  by  the  provisions  of  Section  126  thereof, 
the  section  I  have  just  read;  and,  upon  the  part  of  the  defend- 
ant, the  mayor,  it  is  claimed  that  said  section  (126),  which 
provides  that  ** except  as  otherwise  provided  in  this  act,  all 
fees  pertaining  to  an  oflfice  shall  be  paid  into  the  city  treas- 
ury," saves  to  all  mayors  all  fees  under  the  provisions  of  Sec- 
tion 1751,  which  reads  that  *'A11  fines  and  forfeitures  which 
may  be  collected  by  the  mayor,  or  which  may,  in  any  manner 
come  into  his  hands,  and  all  moneys  which  may  be  received 
by  him  in  his  official  capacity,  other  than  his  fees  of  office, 
shall  be  paid  over  to  the  treasury  of  the  corporation  weekly." 
It  is  also  claimed  by  the  defendant  that  repeals  by  implication 
not  being  favored  in  law,  this  section  authorizing  his  retain- 
ing the  same   comes  within  the  exception  of  Section  126. 
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In  construing  the  statute,  where  the  provisions  are  somewhat 
conflicting,  and  in  fact  in  all  cases,  the  court  should  look  to 
the  intention  of  the  Legislature  in  enacting  the  same,  the  evil, 
if  any,  sought  to  be  remedied  thereby,  and  in  doing  this  the 
whole  act  must  be  looked  to.  This,  I  have  found  to  be  no  easy 
task,  with  so  many  inconsistent  provisions  that  have  found 
their  way  into  the  code  by  reason  of  the  amendments  incor- 
porated into  it  by  the  Legislature.  If  the  code  had  been 
passed  as  prepared  by  Governor  Nash  and  Attorney-General 
Ellis,  no  such  inconsistencies  would  have  been   found. 

The  powers  and  duties  of  the  mayors  of  cities  and  that  of 
villages  are  greatly  different;  they  are  classified  under  dif- 
ferent sections. 

Section  129  of  the  code  is  under  the  classification  of  cities 
and  the  executive  ofBcers  thereof,  and  reads : 

"The  mayor  shall  be  the  chief  conservator  of  the  peace  within 
the  corporation  and  shall  have  such  other  duties  and  powers 
as  are  conferred  and  required  in  Sections  1746,  1747  and  1748 
of  the  Revised  Statutes  of  Ohio,  such  as  are  provided  in  this 
act  and  all  other  acts  or  parts  of  acts,  applying  to  all  cities  of 
the  state  and  not  inconsistent  herewith." 

And  again  in  Section  231  of  the  code,  after  enumerating  the 
sections  and  parts  of  sections  repealed,  in  the  last  sentence  of 
the  actj  we  find  these  sip^.ifieant  words : 

"This  act  shall  supersede  all  acts  and  parts  of  acts  not 
herein  expressly  repealed,  which  are  inconsistent  herewith. ' ' 

So  that  the  only  question  to  determine  in  case  Section  1843» 
of  the  Revised  Statutes,  being  now  Sub-section  790,  applies  to 
cities,  and  the  council  by  ordinance  shall  prescribe  the  mayor's 
fees,  is,  whether  Section  1751,  Revised  Statutes,  which  has  not 
been  expressly  repealed,  nor  expressly  incorporated  into  the 
code,  is  inconsistent  with  the  provisions  thereof,  so  far  as  ap- 
plicable to  the  powers  and  duties  of  mayors  of  cities  there- 
under. After  a  careful  reading  of  the  code,  I  am  of  the  opin- 
ion that  the  Legislature  intended  to  limit  the  compensation 
of  mayors  of  cities  to  his  salary  in  all  cases  for  violation  of 
ordinance  thereof,  and  that  his  legal  fees  should  be  paid  into 
the  city  treasury. 
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Soction  126  reads: 

'*  Except  as  otherwise  provided  in  this  act,  all  fees  pertain- 
ing to  an  office  shall  be  paid  into  the  city  treasury." 

S<'Ction  1751  was  not  made  a  part  of  this  act  by  the  code,  so 
far  as  the  p:o\'ernnient  of  cities  are  concerned;  but  by  the  au- 
thority of  Section  200  is  expressly  limited  to  the  executive  pow- 
ers of  the.  mayors  of  villages. 

Section  200  provides: 

**The  mayors  of  villages  shall  be  the  chief  conservators  of 
the  peace  within  the  corporations  and  shall  have  such  other 
powers  and  perform  such  other  duties  as  are  conferred  and 
required  in  Sections  1746,  1747,  1748,  1750  and  1751,  and  he 
shall  receive  such  fees  as  are  prescribed  in  Section  1843." 

Section  1751,  under  w^hich  it  is  claimed  the  mayor  is 
entitled  to  retain  his  fees,  is  not  incorporated  in  the  section 
relating  to  mayors  of  cities,  but  is,  in  relation  to  mayors  of 
villages,  and  authorizes  the  retaining  of  fees  provided  for  in 
Section  1843. 

Section  129,  relating  to  the  powers  and  duties  of  mayors  of 
cities,  nowhere  authorizes  him,  in  addition  to  his  salary,  to  re- 
ceive and  retain  fees  provided  in  Section  1843,  and  does  not 
give  him  the  powers  mentioned  in  Section  1751,  which  is  lim- 
ited to  mayors  of  villages  only. 

Hence,  the  conclusion  I  have  arrived  at  is  that  while  mayors 
of  villages  are  expressly  authorized  to  retain  legal  fees,  in 
addition  to  his  salary,  mayors  of  cities,  not  being  so  authorized, 
can  not  legally  retain  the  same.  The  reason  moving  the  Legis- 
lature to  this  was  to  render  the  judgments  of  mayors'  courts 
more  impartial  than  they  have  been  in  some  cities  in  the  state, 
removing  any  ground  for  the  imputation  of  selfish  motives  in 
their  judgments  and  sentences. 

The  cause  for  differences  of  opinion  upon  this  question  of 
mayor's  fees  has  greatly  grown  out  of  the  manner  in  which  the 
code,  as  we  find  it  enacted  by  the  Special  Legislature,  being 
96th  volume  of  Ohio  Laws,  has  been  codified  by  the  compilers 
of  Bates'  Revised  Statutes,  having  mixed  up  what  applies  to 
villages  and  what  applies  to  cities  indiscriminately,  whereas  a 
special  study  of  the  code  as  passed,  in  which  the  powers  of 
cities  and  villages  are  separately  classified,  will  lead  one  to  see 
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the  distinction  and  the  purpose  of  the  Legislature  more  clearly. 
As  before  stated,  however,  this  being  a  general  demurrer,  the 
mayor  being  without  authority  to  collect  fees  in  ordinance 
cases  until  council  shall  have  first  prescribed  the  fees  by  the 
passage  of  an  ordinance,  the  demurrer  of  the  defendant  will 
have  to  be  sustained;  otherwise  it  would  have  been  over- 
ruled. 

It  is  due  to  the  mayor  to  say  that  in  the  collection  of  fees 
he  has  been  following  the  custom  of  his  predecessors,  suppos- 
ing that  council  had  fixed  the  fees  he  was  authorized  to  tax  and 
collect.  It  is  also  due  to  the  mayor  and  the  city  officers  to  say 
that  in  fixing  the  salary  of  the  mayor  at  the  small  sum  of  three 
hundred  dollars,  it  was  supposed  that  he  was  entitled,  in  addi- 
tion thereto,  to  the  fees  of  the  office. 

Demurrer  to  the  petition  will  be  sustained  and  petition  di^ 
missed. 

W,  W,  Riddle,  City  Solicitor,  for  plaintiff. 

S.  fl.  West,  for  defendant. 


HOMESTEAD  AND  FAMILY  EXEMPTION. 

[Common  Pleas  Court  of  Cuyahoga  County.] 

Prank  Kraft  v.  Herman  Wolf. 

Decided,   January   6,   1905. 

Attachment  for  Necessaries — Homestead  Exemption — Special  Exemp- 
tion to  One  with  a  Family — Stepchild  not  a  Daughter — What  Con- 
stitutes a  Family. 

1.  There  can  be  no  doubt  that  the  services  of  a  physician  constitut^e 

"necessariee"  under  the  la'w. 

2.  A  stepchild  who  has  not  been  declared  by  the  probate  court,  under 

Sections  3137a  and  3139,  to  be  to  all  legal  intents  and  purposes 
the  child  if  its  stepfather   is   not    the    child    of   such    stepfather 
within  the  meaning  of  the  act  providiing  for  exemption  in  lieu  of 
homestead. 

3.  A  widower,  w4io  is  living  with  his  own  mother,  can  not  be  said  to 

be  a  man  of  family,  and  entitled  to  the  special  exemption  allowed 
to  one  with  a  family,  because  he  contributes  something  toward 
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the  support  of  a  stepchild,  who  has  never  been  formally  declared 
to  be  his  own  child,  and  who  lives  with  her  maternal  grandmother. 

Beacom,  J. 

The  plaintiff  obtained ^in  a  justice  court  an  attachment  against 
the  wages  of  the  defendant  for  a  bill  doie  plaintiff  for  necessa- 
ries, to-wit,  for  professional  services  as  a  physician.  There  is 
no  dispute,  of  course,  but  that  such  services  constitute  neces- 
saries under  the  law.  Judgment  was  rendered  in  the;  justice 
court  in  favor  of  plaintiff  and  the  attachment  was  sustained, 
and  the  case  comes  here  on  appeal. 

The  facts  are,  substantially,  that  Wolf  claims  this  property 
to  be  exempt.  He  claims  it  on  two  grounds:  First,  that  under 
Section  5441,  Revised  Statutes,  he  is  entitled  to  exemption  in 
lieu  of  a  homestead,  he  having  no  homestead;  and,  second,  that 
he  -is  entitled  to  the  special  exemptions  allowed  to  one  who  has 
a  family,  under  Section  5430,  Revised  Statutes. 

The  facts  are  not  in  dispute.  It  seems,  substantially,  from 
the  affidavits  of  both  plaintiff  and  defendant  that  Wolf  is  a 
widower,  he  having  some  years  ago  married  a  widow  who  was 
the  mother  of  a  little  girl,  the  little  girl  being  now  five  years 
old.  The  mother  of  this  child  died,  perhaps  some  time  early 
last  fall,  and  Wolf,  who  had  been  living  with  his  wife  and 
this  child  at  the  home  of  the  wife's  mother,  ceased  to  remain 
in  that  house,  went  away  and  is  now  living  with  his  own 
mother,  having  left  the  little  child  with  its  maternal  grand- 
mother. He  says  that  he  assumed  the  care,  custody  and  con- 
trol of  said  child  and  agreed  to  pay  the  sum  of  $2  each  week 
to  his  mother-in-law,  the  child's  maternal  grandmother,  for 
its  board  and  lodging,  and  that  he  is  to  furnish  the  child  with 
all  necessary  clothing,  and  that  he  has  bought  a  pair  of  shoes 
and  some  dress  goods  for  the  child  since  the  wife  died.  The 
question  is  whether  or^not,  under  that  showing,  he  is  entitled  to 
the  exemptions. 

Under  Section  5441,  Revised  Statutes,  in  which  he  claims  he 
is  entitled  to  $500  because  he  has  no  homestead,  he  says  that 
he  is  entitled  to  it  because  he  is  a  widower  living  with  an  un- 
married daughter.  That  he  is  a  widower  there  is  no  dispute, 
and  that  this  child  is  unmarried  there  is  no  dispute ;  but  is  she 
his  daughter? 
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Sections  3137a  and  3139,  Revised  Statutes,  throw  some  light 
upon  whether  or  not  a  step-daughter  is  a  child,  not  by  what 
they  say  but  by  what  they  involve  and  by  wliat  they  exclude. 

The  first  named  section  provides,  in  substance,  that  any  in- 
habitant of  the  state  being  the  husband  of  any  woman  who  has 
a  child  by  a  former  husband  may  file  a  petition  in  the  probate 
court,  etc.,  for  a  change  of  name  of  such  step-child. 

Section  3139  provides  that  when  this  provision  has  been  com- 
plied with,  when  he  has  made  the  application  and  had  a  change 
of  name,  when  all  these  things  have  been  done,  the  probate 
court  shall  declare  on  its  order  that  from  that  date-  such  child 
is,  to  all  legal  intents  and  purposes,  the  child  of  the  petitioner. 
The  court  shall  make  that  declaration  after  all  these  things  be 
done.  I  think  a  fair  construction  of  that  is  to  say  that  the 
Legislature  has  fairly  said  that  up  to  that  time  the  child  is  not 
the  child  of  the  petitioner.  There  is  only  one  decision  in  this 
state  on  that  subject,  and  that  is  in  5  Ohio,  315.  The  fact  that  it 
was  never  modified  in  any  way  indicates  that  it  is  a  settled  rule. 
It  was  held  in  that  case  that  a  step-father  has  no  right  to  the 
services  of  a  step-child.  The  court  is,  therefore,  of  opinion  that, 
although  this  man  is  a  widower  and  this  child  is  unmarried,  she 
is  not  his  daughter. 

There  is  a  further  requirement  that  he  should  live  with  the 
child,  and  I  may  say  that  I  would  not  wish  to  be  bound  in  some 
subseq^uent  case  by  what  I  say  now  on  this  subject.  I  can  un- 
derstand how  the  father  of  a  five-year-old  girl  might  be  able 
to  live  very  little  under  the  same  roof  with  the  child  and  yet 
come  within  the  spirit  of  these  exemption  laws,  but  it  is  un- 
necessary to  pass  upon  the  question  of  whether  or  not  he  lives 
with  the  child.  The  court  is  of  opinion  that  he  is  not  the  father 
under  the  law. 

The  next  question  is,  does  he  come  within  the  provisions  of 
Section  5430  providing  for  special  cKemptions'to  a  person  who 
has  a  family.  It  is  conceded  that  he  would  be  entitled  to  hold 
this  property  exempt  if  he  comes  within  this  section.  The  ques- 
tion is,  does  this  man  have  a  family?  I  think  we  all  know  bet- 
ter than  we  can  express  just  what  a  ** family''  means.  The 
fact  that  he  contributes  to  the  support  of  this  child  does  not 


io8  CUYAHOGA  COUNTY  COMMON  PLEAS. 

Kraft  V.  Wolf.  [Vol.  Ill,  N.  S. 

constitute  him  **a  person  who  has  a  family.'*  A  family  is  a 
collection  of  individuals  living  by  one  fireside.  The  language 
of  the  Century  Dictionary,  which  is  adopted  by  the  text-books 
on  law,  defin<?s  a  family  as  **A  collective  body  of  persons  who 
form  one  household.''  That  is  what  a  family  is.  Here'  is  a  man 
who  did  have  a  wife;  that  wife  is  dead.  She  had  a  child  and 
he  is  not  living  with  it,  perhaps  is  not  near  it  but  is  living  with 
his  mother  as  he  did  in  his  childhood.  I  think  it  is  manifest 
that  he  is  not  a  person,  in  the  language  of  the  statute,  who 
*'has  a  family."  Moreover  I  may  say,  although  this  does  not 
throw  much  light  upon  the  case,  there  is  a  rule  in  the  A.  &  E. 
Emcy.  of  Law,  Vol.  12,  page  872,  thiat  generally  the  term  ** fam- 
ily" does  not  include  the  step-children.  For  instance,  at  a 
man's  death  the  statute  says  his  property  should  go  to  his  fam- 
ily. Step-children  are  excluded  generally  but  it  depends  some- 
what upon  the  subject-matter.  Sometimes  step-children  have 
been  held  as  part  of  the  family,  but  it  would  depend  upon  the 
condition  that  they  have  constituted  in  effect  one  family,  living 
under  one  roof,  as  one  unit  in  the  community.  Then  they  are 
one  family. 

The  court  is  of  opinion  that  this  man  is  not  entitled  to  the 
exemption  in  lien  of  a  homestead  under  Section  5441,  Revised 
Statutes,  because  it  is  clear  that  this  child  is  not  his  daughter, 
and  also  that  he  is  not  entitled  to  the  special  exemptions  pro- 
vided by  Section  5430,  Revised  Statutes,  because  he  does  not 
have  a  family.  Attachment  sustained. 
.  Carr  &  Golding,  for  plaintiff. 

Wm.  P,  Dunlap,  for  defendant. 
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OCCUPATION  OF  STREETS  BY  STEAM  mULROAD 
TRACKS. 

[Superior  Court  of  Cincinnati,  Special  Term.) 

The  Louisville  &  Nashville  Railroad  Company  v.  The  Cin- 
cinnati, New  Orleans  &  Texas  Pacific 
Railway  Company. 

Decided,  February  1,  1904. 

Abutting  Owner — Rights  of  with  Reference  to  Occupation  of  Street 
by  Steam  Railroad  Track — City  Ownership  of  Railroad — Combina- 
tion of  Lessee  Dine  with  Other  Lines — Power  of  Board  of  Public 
Service — To  Authorize  Occupation  of  Streets — Tracks  Unlawfully 
in  the  Street  a  Public  Nuisance. 

1.  Mere  delay  in  the  travel  sulTered  by  a  property  owner  in  common 

with  the  general  public  occasioned  by  the  construction  of  a  steam 
railroad  track  In  the  street,  but  not  on  tiiat  part  of  the  street 
opposite  his  property,  there  being  an  outlet  from  said  property 
along  the  street  without  crossing  thj  track.  Is  damnum  absque 
injuria.  The  Robert  Mitchell  Furniture  Co.  v.  C,  C,  C.  d  St.  L. 
R.  R.  Co.  et  ah  7  N.  P.,  639. 

2.  Where  a  steam  rallioad  track  is  constructed  in  a  street  upon  which 

property  abuts,  but  not  in  that  part  of  the  street  opposite  the 
lot  lines  of  the  property  produced,  and  it  can  nevertheless  be 
shown  that  such  track  is  an  interference  with  the  access  to  said 
property— <whether  such  facts  are  sufficient  to  maintain  an  action. 
— Quaere  f 

3.  Whether  the  statement  in  Robert  Mitchell  Furniture  Co.  v.  R.  R. 

Co.,  7  N.  P.,  639,  that  Section  3283.  relates  only  to  damages  not 
covered  by  the  Constitution. — Quaere? 

4.  The  operation  by  a  lessee  company  of  the  Southern  Railroad  (owned 

by  the  city  of  Cincinnati  in  connactlon  with  other  lines  which 
such  lessee  company  may  own  or  control,  is  in  no  sense  a  com- 
bination of  the  city  with  such  other  lines  In  violation  of  Article 
VI,  Section  6  of  the  Constitution  of  Ohio;  and  the  lessee  com- 
pany, by  reason  of  the  fact  that  its  lessor  is  the  city  of  Cincin- 
nati is  In  no  wise  limited  as  to  the  character  of  business  it  may 
carry  on  In  the  operation  of  the  leased  line  or  in  the  connections 
It  may  make  with  other  roads. 

5.  The  board  of  public  service  Is  not  authoiized  by  the  act  of  April 

18th,  1878  (75  V.  115,  Section  8324;  Smith  &  Benedict,  Section  5), 
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to  grant  to  the  lessee  comi)aiiy  the  right  to  occupy  the  streets 
of  the  city  of  Cincinnati. 
6.  A  steam  railroad  unlawfully  in  the  streets   is  a  public  nuisance, 
and  may  be  enjoined  by  one  who  is  specially  damaged  thereby. 

Smith,  J. 

This  case  comes  before  nie  on  a  motion  to  dissolve  the  tem- 
porary restraining  order  heretofore   issued. 

The  plaintiff  is  the  owner  of  a  lot  on  the  southeast  corner 
of  Water  and  Plum  streets  in  the  city  of  Cincinnati,  fronting 
one  hundred  feet  on  Water  street  and  about  four  hundred  and 
fifty  feet  on  Plum,  running  back  southwardly  on  parallel  lines 
to  low  water  mark  on  the  Ohio  rivec.  The  defendant  is  the 
owner  of  a  lot  immediately  adjoining  the  aforesaid  lot  on  the 
east,  fronting  sixty-six  feet  on  Water  street  and  running  back 
southwardly  in  parallel  lines  about  four  hundred  and  fifty 
feet  to  low  water  mark  on  the  Ohio  river.  The  plaintiff  is  also 
the  owner  of  the  property  immediately  east  of  the  lot  of  the 
defendant,  fronting  over  two  hundred  feet  on  Water  street 
and  running  back  southwardly  in  parallel  lines  about  four 
hundred  and  fifty  feet  to  low  water  mark  on  the  Ohio  river, 
and  bounded  on  the  east  by  Elm  street. 

The  lot  owned  by  the  defendant  was  purchased  from  the 
executor  of  the  estate  of  one  Regan,  and  in  the  discussion  of 
the  motion  has  been  called  the  Regan  lot. 

The  defendant  company  is  the  lessee  of  the  Cincinnati  South- 
ern Railway  for  a  term  expiring  in  1966.  By  the  terms  of 
its  lease  the  Board  of  Trustees  of  the  Cincini^ati  Southern 
Railroad  are  obliged  to  furnish  certain  terminals  for  tl^e  lessee, 
and  in  pursuance  of  this  obligation  are  now  condemning  the 
land  on  the  north  side  of  Water  street  opposite  the  lots  owned 
by  plaintiff  and  defendant,  although  the  condemnation  pro- 
ecHidings  are  not  yet  completed. 

Water  street  is  a  public  street  of  the  city  of  Cincinnati,  and 
the  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany occupies  the  middle  of  the  street  with  a  single  railroad 
track  known  as  the  Cincinnati  connection  track,  over  which  it 
operates  engines  and  cars  in  great  numbers  to  connect  with 
Other  railroad  tracks  in  the  citv  of  Cincinnati. 
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In  the  month  of  February,  1903,  defendant  obtained  from 
the  Board  of  Public  Service  of  Cincinnati  the  right  to  con- 
struct, maintain  and  operate  a  sintjle  track  railroad  across 
Water  street  from  said  sixty -six  foot  lot  to  land  opprsite  and 
on  the  north  side  of  Water  street  now  in  process  of  appro- 
priation by  the  Board  of  Trustees  of  the  Cincinnati  Southern 
Railway  for  the  use  of  the  defendant  as  lessee  as  aforesaid. 

The  defendant  has  constructed  on  its  sixty-six  foot  lot  on 
the  south  side  of  Water  street  a  railroad  track  for  the  use  of 
its  engines  and  cars,  intending  in  time,  after  the  appropriation 
proceedings  with  respect  to  the  property  on  the  north  side  of 
Water  street  have  been  completed,  to  extend  its  tracks  to  said 
property  by  crossing  Water  street  under  the  grant  made  to 
it  as  aforesaid  by  the  board  of  public  service. 

The  plaintiff  filed  its  petition  in  this  court  alleging  that  the 
defendant  company,  having  constructed  its  track  on  the  Regan 
lot,  as  has  been  stated,  **is  about  to  extend  said  track  across 
the  sidewalk  in  front  of  the  said  lot  owned  by  it  and  out  into 
the  street,  connecting  the  same  with,  the  said  connection  track 
in  the  centre  of  said  Water  street,  and  in  front  of  and  near 
to  the  property  of  the  plaintiff  above  set  forth." 

Thereupon  plaintiff  procured  from  this  court  an  order  tem- 
porarily restraining  the  defendant  from  crossing  Water  street 
until  the  further  order  of  the  court. 

The  defendant  has  filed  its  answer  admitting  that  it  intends 
to  extend  its  track  across  Water  street,  but  denies  that  it  in- 
tends to  connect  said  track  with  the  connection  track  in  front 
of  any  property  of  plaintiff;  that  the  only  track  which  it  in- 
tends or  has  ever  threatened  to  construct  is  one  that  will  be 
wholly  within  the  lines  of  its  said  lot  sixty-six  feet  produced 
northwardly  to  the  north  side  of  Water  street,  and  that  it 
has  no  intention  nor  has  it  ever  threatened  to  place  said  track 
in  any  part  of  Water  street  either  east  or  west  of  said  lot 
lines  produced  as  aforesaid. 

In  reply  plaintiff  alleges  that  the  construction  of  the  track 
across  Water  street  will  interfere  with  its  access  and  business, 
and  alleges  as  a  further  ground  for  relief  that  the  connection 
<xs  contemplated  between  the  property  owned  in  fee  on  the  south 
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side  of  Water  street  by  plaintiff  with  the  property  on  the 
north  side  of  said  street  held  by  it  under  lease  from  the  Board 
of  Trustees  of  the  Cincinnati  Southern  Railway  would  be  a 
violation  of  Article  VIII,  Section  6  of  the  Constitution  of  Ohio. 

As  the  lot  owned  by  plaintiff  on  the  west  side  of  the  Regan 
lot  is  given  an  outlet  along  Water  street  to  Plum  street  and 
the  lot  owned  by  plaintiff  on  the  east  of  the  Regan  lot  is  given 
an  outlet  along  Water  street  to  Elm  street,  the  construction 
of  the  contemplated  tra<;k  by  defendant  company  does  not  leave 
any  of  the  property  of  plaintiff  in  a  ciil  de  sac,  and  we  need 
not  inquire  what  its  rights  would  be  in  such  a  case.  The 
mere  delay  in  travel  caused  by  crossing  the  track  in  getting  to 
plaintiff's  property  is  one  suffered  by  plaintiff  in  common 
with  the  public,  and  although  it  may  suffer  in  a  greater 
degree  than  the  general  public,  yet  its  injury  is  similar  in  kind 
to  that  suffered  by  the  general  public,  and  is  therefore  damnum 
absque  injuria.  This  principle  is  now  firmly  established  in  this 
state.  The  Robert  Mitchell  Furniture  Co,  v.  C,  C,  C.  <&  St. 
L,  R.  R.  Co.  et  al,  7  N.  P.,  639 ;  affirmed  by  the  Supreme  Court, 
65  0.  S.,  571. 

As  to  the  injury  to  the  access  to  plaintiff  by  the  construction 
of  the  contemplated  track  by  the  defendant  across  Water 
street.  It  does  not  appear  in  evidence  at  what  point  on  the  north 
side  of  Water  street  the  track  which  the  defendant  contem- 
plates constructing  will  cross.  The  defendant  itself,  as  I 
understand  it,  has  not  finally  determined  this  point.  It  merely 
alleges  in  its  answer  that  it  will  be  at  some  point  on  the  north 
side  of  Water  street  within  the  lot  lines  of  the  Regan  lot 
produced. 

The  defendant  urges  that  it  is  immaterial  where  it  crosses 
the  north  line  of  Water  street  so  long  as  it  is  within  the  lines 
of  the  Regan  lot  produced,  for  the  reason  that  an  abutting 
owner  has  a  property  interest  in  that  part  of  the  street  only 
which  is  embraced  within  his  lot  lines  produced;  and  there'- 
fore  whatever  interference  with  an  owner's  access  arises  from 
an  obstruction  in  any  other  part  of  the  street  is  not  a  taking 
of  property  in  the  constitutional  sense  of  that  word.  I  know 
of  no  decision  in  this  state  upon  this  precise  question;  and  I 
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do  not  care  to  express  an  opinion  upon  it  until  the  necessities 
of  the  case  require  it.  Such  necessity  has  not  yet  arisen  for 
the  reason,  as  I  have  stated,  that  it  does  not  yet  appear  just 
where  the  track  will  cross  the  north  line  of  Water  street;  nor 
is  there  any  evidence  offered  by  plaintiff,  if  such  evidence  can 
be  offered,  showing  in  what  way  the  track  will  interfere  with 
its  access  if  the  track  comes  close  to  the  east  line  of  its  west 
lot  produced,  or  the  west  line  of  its  east  lot  produced. 

As  illustrating  the  difficulty  in  declaring  a  rule  as  broadly 
as  defendant  contends,  suppose  a  lot,  say  six  feet  only  in  width 
and  incapable  of  access  by  vehicles  without  the  use  of  a  part 
of  the  street  opposite  adjoining  property,  would  the  construc- 
tion of  tracks  in  the  street  opposite  such  adjoining  property, 
which  did  as  a  matter  of  fact  injure  the  access  to  the  six  foot 
lot,  nevertheless  be  not  a  legal  injury  to  the  access? 

I  suggest  the  question,  not  as  indicating  an  expression  of 
opinion  either  way  upon  it,  but  only  as  showing  that  the  conten- 
tion of  defendants  presents  difficult  questions  that  are  not  to  be 
lightly  brushed  aside  by  a  court.  Herzog  v.  P.,  C,  C.  cfe  St.  L. 
Ry.  Co.,  Circuit  Court,  January  14,  1904,  The  Court  Index, 

It  is  also  contended  by  plaintiff,  if  I  have  properly  under- 
stood the  contention,  that  in  addition  to  the  interference  with 
the  access  to  its  property  and  the  consequent  infringement  of 
its  property  rights,  which  are  protected  by  the  provision  in 
the  Constitution  of  Ohio,  that  before  property  can  be  taken 
for  public  use  compensation  shall  first  be  made  in  money  in  ac- 
ance  with  Article  I,  Section  19,  the  plaintiff  will  suffer  other 
cordance  with  Article  I,  Section  19,  the  plaintiff  will  suffer  other 
damage  not  covered  by  the  constitutional  provision  and  not 
suffered  in  common  by  the  public:  as,  for  instance,  damage 
from  noise,  smoke,  vapor,  fire,  sparks,  etc.;  that  injuries  from 
these  causes  are  made  a  violation  of  the  rights  of  plaintiff  by 
Section  3283  and  that  plaintiff  is  entitled  to  an  injunction 
against  the  laying  of  tracks  until  it  has  been  compensated 
for  these  injuries  by  the  defendant. 

In  the  case  of  Mitchell  v.  C,  C,  C.  &  St.  L.  R.  R.  Co.,  7  N. 
P.,  639,  I  said: 
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**The  rule  in  Ohio  has  been  settled  since  the  decision  in  Par- 
rati  V.  v.,  //.  &  D,  R.  R.  Co.,  10  O.  S.,  625,  'that  a  railroad  au- 
thorized by  law  and  lawfully  operated  can  not  be  deemed  a 
private  nuisance.' 

**In  the  case  at  bar  the  tracks  of  the  railroad  company  are 
in  the  street  by  authority  of  law  and  there  is  no  evidence  to 
show  that  they  are  not  to  be  lawfully  operated.  They  can  not 
be  held  therefore  to  constitute  a  private  nuisance,  and  the 
Pruden  and  Branahan  cases  are  not  in  point. 

**It  is  true  that  since  the  decision  in  the  Parrot  case  Section 
3283  p^ives  a  remedy  to  abutting  owners  of  property  or  those 
*near  to'  the  improvement  for  consequential  injuries  suffered 
by  reason  of  the  improvement,  but  such  damages  are  those 
which  but  for  the  statute  could  not  be  recovered  and  are  not 
therefore  intended  as  a  compensation  for  property  taken  as  the 
term  is  used  in  the  Constitution.  A  person  who  suffers  stich 
damages  is  therefore  not  entitled  to  an  injunction  to  prevent  the 
laying  of  the  tracks,  there  bein^  no  question  as  to  the  solvency 
of  the  railroad  company." 

So  far  as  the  above  statement  declares  that  Section  3283  re- 
lates only  to  those  injuries  which  are  not  covered  by  the  consti- 
tutional provision  and  excludes  those  that  are,  I  seriously  ques- 
tion whether  it  is  correct.  The  language  of  the  section  seems 
broad  enough  to  cover  injuries  from  any  source.  The  statement, 
however,  was  ohiter,  and  may  be  properly  reviewed  when  the 
question  arises  in  some  future  case.  I  express  no  opinion  upon 
it  at  this  time. 

In  the  present  case  I  have  held  that  it  is  not  possible  to  de- 
termine at  the  present  time  whether  there  will  be  any  appro- 
priation of  the  property  rights  of  the  plaintiff  which  are  pro- 
tected by  the  Conertitution. 

Whether  for  injuries  not  protected  by  the  Constitution  but 
for  which  both  the  right  to  recover  and  the  remedy  are  created 
by  Section  3283,  the  party  complaining  is  ever  entitled  to  an 
injunction,  but  must  always  seek  his  remedy  in  an  action  at 
law  for  damages  is  a  question  upon  which  it  is  not  necessary 
in  this  case  to  express  an  opinion.  But  in  a  case  such  as  the 
one  at  bar,  where  it  is  not  shown  that  an  action  for  damages 
would  not  furnish  an  adequate  remedy,  it  seems  to  me  quite 
clear  that  the  complaining  party  is  not  entitled  to  an  injunc- 
tion. 
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It  has  been  suggested  by  plaintiff  sinee  the  argument  of  the 
ease  that  inasmuch  as  the  contemplated  track  inconveniences 
him  in  passing  from  one  lot  to  the  other,  which  is  diflFerent  from 
the  inconvenience  suffered  by  the  public  at  large,  that  there  is 
an  interference  with  his  access  on  the  authority  of  Ilatch  v. 
C.  c&  /.  B.  B.,  18  O.  S.,  92.  As  this  question  was  not  argued 
before  me,  I  prefer  not  to  express  any  opinion  upon  it 

It  is  also  urged  by  plaintiff  that  inasmuch  as  the  defendant 
will  occupy  the  land  on-  the  north  side  of  Water  street  as  lessee 
from  the  Board  of  Trustees  of  the  Cincinnati  Southern  Rail- 
way, which  board  represents  the  city  of  Cincinnati,  the  owner 
of  the  road,  and  the  lessee  company  owns  the  Regan  lot  on  the 
south  side  of  Water  street  in  fee,  that  the  construction  of  a  con- 
necting track  between  them  and  the  operation  of  such  track 
in  the  business  of  the  defendant  is  a  violation  of  Article  VIII, 
Section  6  of  the  Constitution  of  Ohio,  which  declares  that — 

**The  General  Assembly  shall  never  authorze  any  county,  city, 
town  or  township,  by  vote  of  its  citizens  or  otherwise,  to  become 
a  stockholder  in  any  joint  stock  company,  corporation  or  asso- 
ciation whatever;  or  to  raise  money  for,  or  loan  its  credit  to, 
or  in  aid  of  any  guch  company,  corporation  or  association.'' 
Taylor  v.  Commissioners,  23  0.  S.,  22;  Wyscaver  v.  Atkinson, 
37  O.  S.,  80. 

The  decisions  in  Walker  v.  Cincinnati,  21  O.  S.,  14;  Cincin- 
nati  V.  Taft,  63  0.  S.,  141 ;  Cincinnati  v.  Ferguson,  12  0.  D., 
439;  affirmed  in  66  0.  S.,  658,  dispose  of  this  contention. 

The  effect  of  these  decisions  is  that  the  city  of  Cincinnati 
has  lawfully  constructed  and  is  the  lawful  owner  and  lessor  of 
the  Cincinnati  Southern  Railroad  and  that  it  is  now  too  late 
to  question  its  ownership  or  the  validity  of  its  act  as  owner. 

The  operation  of  the  road  by  a  lessee  company  in  connection 
with  other  lines  which  it  may  own  or  control  is  in  no  sense  a 
combination  of  the  city  with  such  other  lines.  The  city  de- 
rives no  profit  and  incurs  no  liability  from  sruch  connection. 
It  occupies  the  position  of  lessor  towards  the  lessee  who 
occupies  and  operates  its  road.  Its  interest  in  such  operation 
is  confined  to  the  rental  and  other  obligations  which  the  lease 
imposes;  and  the  lessee  company  for  the  reason  that  its  lessor 
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is  the  city  of  Cincinnati  is  in  no  wise  limited  as  to  the  character 
of  business  it  may  carry  on  in  the  operation  of  the  leased  line, 
or  in  the  connections  it  may  make  with  other  roads. 

One  of  the  main  purposes  to  be  sought  in  making  the  present 
lease  was  the  connection  of  the  road  with  other  lines  of  rail- 
way, thus  bringing  the  city  into  a  wider  and  more  intimate 
connection  with  other  parts  of  the  country. 

The  defendant  asserts  the  right  to  cross  Water  street  with 
its  tracks,  and  to  operate  its  cars  thereon  by  virtue  of  a 
resolution  passed  by  the  Board  of  Public  Service  of  Cincinnati, 
which  is  the  successor  of  the  Board  of  Public  Works  of  the 
same  city;  the  act  of  April  18,  1878  (75  V.,  115),  Section  8324 
(Smith  &  Benedict),  Section  5  declaring  that— 

**The  trustees  of  said  railway  shall  not  use  or  occupy  any 
street,  alley  or  other  public  way,  space  or  ground  or  any  part 
thereof  belonging  to  said  city  unless  they  make  application 
in  writing  and  receive  the  consent  thereto  of  the  board  of  public 
works  of  said  city;  provided  that  they  shall  have  the  right  to 
use  the  streets  and  public  grounds  now  occupied  by  said  rail- 
way.'' 

The  application  to  cross  Water  street  was  not  made  by  the 
Trustees  of  the  Southern  Railroad,  and  the  grant  to  occupy 
it  was  not  made  to  them,  but  to  the  defendant  company.  As 
the  act  of  April  18,  1878,  supra,  applies  only  to  the  Trustees 
of  the  Southern  Railroad,  it  necessarily  follows  that  the  grant 
to  the  defendant  company  can  not  be  sustained  by  that  act; 
and  as  no  other  provision  of  the  statute  has  been  pointed  out 
which  confers  upon  the  board  of  public  service  the  right  to 
grant  to  steam  railroads  the  right  to  occupy  the  streets,  the 
grant  to  the  defendant  company  necessarily  is  invalid. 

It  is  urged,  however,  by  the  defendant  that  if  the  defendant 
is  unlawfully  in  the  street,  it  creates  thereby  a  public  nuisance, 
and  the  only  remedy  is  by  indictment  or  an  action  by  the  city 
to  enjoin  it. 

But  the  law  is  well  settled  that  **a  public  nuisance  may  be 
enjoined  by  one  who  is  specially  damaged  thereby"  (Elliott  on 
Railroads,  1650;  Branahan  v.  Hotel  Co.,  39  O.  S.,  333) ;  and  it 
is  quite  clear  to  me  that  a  property  owner  who  is  in  close  prox- 
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imity  to  a  railroad  unlawfully  operating  in  a  street  suffers  a 
damage  different  in  kind  and  not  merely  different  in  degree 
from  that  suffered  by  the  community  at  lai^e,  and  therefore 
suffers,  within  the  meaning  of  the  rule,  a  special  damage  and  is 
entitled  to  injunctive  relief  to  prevent  the  same. 

The  motion  to  dissolve  the  temporary  restraining  order  here- 
tofore issued  will  be  overruled  with  leave  to  the  defendant  to 
renew  its  application  for  a  dissolution  of  the  same  when  it  has 
secured  a  grant  from  the  proper  authorities  of  the  city  to  cross 
Water  street  and  when  it  has  determined  the  points  at  which 
it  intends  to  make  such  crossing. 

Ellis  O.  Kinkead  and  Challen  B.  Ellis,  for  plaintiff. 

Edward  Colston,  for  defendant. 


VERIFICATION  OF  PETITION  AND  SUMMONS  UNDER  THE 
BRANNOCK  LAW. 

[Probate  Court  of  Hamilton  County.] 

Charles  W.  Short  v.  The  City  op  Cincinnati  and  Julius 

Pleischmann,  as  Mayor  of  Cincinnati,  Hamilton 

County,  Ohio. 

Decided,  May,  1905. 

Liquor  Laws— Contest  of  Election-^Under  Brannock  Late— Verification 
of  Petition — Summons — Appearance. 

1.  It  ia  not  necessary  that  a  petition  for  the  contest  of  an  election 

under  the  Brannock  Law  should  be  signed  by  the  petitioner;  and 
the  requirement  as  to  verification  is  complied  with,  where  the 
petition  is  sworn  to  by  the  petitioner  before  an  officer  duly  au- 
thorized to  administer  the  oath. 

2.  But  where  no  summons  is  issued  within  twenty  days  after  the  elec- 

tion, directed  to  the  mayor  of  the  corporation,  notifying  him  of 
the  filing  of  the  petition,  there  is  a  failure  to  comply  with  the 
statute,  and  no  action  is  begun,  and  the  petition,  together  with 
motions  to  dismiss  the  same,  filed  by  duly  qualified  electors  of 
the  district,  should  be  stricken  from  the  files. 

Malsbary,  J. 

On  November  10,  1904,  an  election  was  held,  under  the  Bran- 
nock Law,  in  a  certain  residence  district  in  the  city  of  Cincin- 


ii8         HAMILTON  COUNTY  PROBATE  COURT. 

Short  V.  City  of  Cincinnati  et  al.  [Vol.  Ill,  N.  S. 

nati,  the  boundary  lines  of  which  are  set  forth  in  the  petition 
filed  in  this  case. 

The  portion  of  the  Brannock  Law  that  affects  the  case  at 
bar  is  as  follows : 

**  Section  11.  Any  person  being  a  qualified  elector  of  any 
residence  district  of  any  municipal  corporation  wherein  an  elec- 
tion shall  have  been  hedd  a»  provided  for  in  this  act  may  con- 
test the  validity  of  such  election  by  filing  a  petition  duly  veri- 
fied with  the  probate  court  of  the  county  in  which  such  resi- 
dence district  is  situated,  within  ten  dayj?  after  the  election 
setting  forth  the  grounds  for  contest.  The  probate  judge,  upon 
the  filing  of  such  petition,  shall  forthwith  issue  a  summons  ad- 
dressed to  the  mayor  of  such  municipal  corporation  notifying 
him  of  the  filing  of  such  petition  and  directing  him  to  appear 
in  .said  court  on  behalf  of  said  residence  district  at  a  time  named 
in  the  summons,  which  time  shall  not  be  more  than  twenty  days 
after  the  election  nor  less  than  five  days  after  the  filing  of  such 
petition.  The  probate  judge  shall  have  final  jurisdiction  to 
hear  and  dietermine  the  merits  of  the  proceedings,  and  in  other 
respects  in  the  procedure  of  the  hearing  he  shall  be  governed 
by  the  law  providing  for  the  contesting  of  an  election  of  a 
justice  of  the  peace  so  far  as  such  law  is  applicable.  The  pro- 
bate court  shall  require  the  person  or  persons  contesting  the 
election  to  furnish  security  for  costs  before  said  petition  is 
filed.  Any  qualified  elector  of  such  residence  district  may  appear 
in  person  or  by  attorney,  in  such  contested  election  case  in  de- 
fense of  the  validity  of  the  election.'' 

The  petition  in  this  case  was  filed  in  this  court  at  a  time  when 
the  judge  was  absent  from  the  court  house,  on  Saturday,  the 
19th  day  of  November,  1904,  under  the  following  circumstances: 

Charles  W.  Short,  who  is  not  an  attorney,  appeared  at  the 
probate  court  a  short  time  before  the  closing  hour  on  said  day, 
and  asked  the  deputy  in  charge  to  swear  him  to  the  petition 
filed  in  this  case.  The  deputy  said  to  him  that,  in  his  opinion, 
he  should  sign  a  written  oath  at  the  bottom  of  the  petition  be- 
fore filing  the  same.  He  insisted,  however,  on  swearing  to  the 
facts  set  forth  in  the  petition  without  subscribing  his  name  to  a 
written  oath.  The  deputy,  therefore,  administered  the  oath,  in 
accordance  with  his  request,  and  then  immediately  marked  the 
petition  filed,  and  afterwards  certified  the  fact  that  the  petition 
was  sworn  to  in  regular  form,  at  the  bottom  of  the  petition. 
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The  name  of  Charles  W.  Short,  however,  appears  in  the  peti- 
tion, at  the  beginning,  in  the  following  words : 

**Now  comes  Charles  W.  Short,  and  aays  that  he  is  a  qualified 
elector  in  the  following  residence  district,  to-wit:'' 

Then  follows  a  description  of  the  territory,  and  the  other 
facts  set  forth  in  the  petition,  which  are  not  necessary  to  be  set 
out  here. 

This  was  the  first  case  of  the  kind  filed  in  this  court.  No 
preeipe  was  filed  for  summons  by  Charles  W.  Short,  or  any 
one  else. 

When  afterward  an  attorney  for  the  plaintiff  appeared  in 
the  case  and  called  the  attention  of  the  court  to  that  portion 
of  Section  11  above  set  out,  relating  to  the  issuance  and  serv- 
ice of  summons,  more  than  ten  days  had  elapsed  after  the 
filing  of  said  petition,  and  more  than  twenty  days  had  elapsed 
after  said  election  was  held.  It  was  agreed  by  all  counsel  in 
the  case,  at  the  hearing  of  this  matter,  that  Charles  W.  Short, 
not  being  a  lawyer,  and  the  deputy  who  swore  him  to  the  peti- 
tion not  knowing  of  the  statute  in  this  case,  and  not  having 
his  attention  called  to  the  same,  and  the  court  personally  know- 
ing nothing  of  the  facts,  being  absent  at  the  time,  were  all  ex- 
cusable, because  no  summons  was  issued.  No  summons,  there- 
fore, was  issued,  and  no  service  ever  made  upon  the  mayor,  in 
accordance  with  said  statute. 

On  November  30,  1904,  one  Andrew  Schrimper,  a  qualified 
elector  of  said  district,  filed  a  motion,  through  his  attorney,  to 
strike  said  petition  from  the  files,  assigning  in  said  motion  his 
reasons,  in  the  following  words,  "not  intending  in  any  manner 
to  enter  his  appearance  in  this  action,  but  for  the  sole  purpose 
of  protesting  and  objecting  to  the  petition  filed  herein,  for  the 
reason  that  it  is  not  duly  verified  according  to  law,  and  to  set 
aside  service  of  process,  because  it  was  not  made  according  to 
law.'' 

Also,  on  November  30,  1904,  one  John  Barron,  a  qualified 
elector  of  said  district,  filed  a  motion,  through  his  attorney,  to 
strike  said  petition  from  the  files,  assigning  in  said  motion  his 
reasons,  in  the  following  words,  **not  intending  in  any  manner 
to  enter  hirf  appearance  in  this  action,  but  for  the  sole  purpose 
of  protesting  and  objecting  to  the  petition  filed  herein  and  the 


I20         HAMILTON  COUNTY  PROBATE  COURT. 

Short  V.  City  of  Cincinnati  et  al.  [Vol.  Ill,  N.  S. 

summons  issued  herein,  for  the  reason  that  it  was  not  duly 
verified  according  to  law,  when  filed  in  said  probate  court,  and 
because  no  summons  has  been  issued  in  accordance  with  law." 

The  questions  raised  in  this  case  are : 

First.    Was  the  petition  daily  verified? 

Second.  Didi  Andrew  Schrimper  and  John  Barron,  or  either 
of  them,  by  filing  said  motions,  enter  their  appearance  in  this 
case  as  defendants,  so  that  the  case  is  now  at  issue  and  ready 
to  be  tried  on  its  merits? 

As  to  the  first  question,  it  is  necessary  to  refer  to  the  word- 
ing of  the  statute,  to  determine  whether  the  petition  was  **duly 
verified"  in  accordance  with  the  statute  above  quoted. 

At  the  time  the  petition  was  filed,  the  plaintiff,  Charles  W. 
Short,  made  oath  before  a  deputy  clerk  of  the  probate  court 
that  the  facts  stated  in  the  petition  were  true,  as  he  verily 
believed.  Und«er  Section  533,  of  the  Revised  Statutes,  au- 
thority is  given  a  probate  court  deputy  to  administer  oaths. 
It  is  true  that  the  deputy  wrote  out  and  signed,  at  the  bottom 
of  the  petition,  a  certificate  setting  forth  the  facts  relative  to 
the  administering  of  said  oath  as  they  had  actually  occurred, 
several  days  after  the  petition  was  filed;  but  the  oath  itself 
was  administered,  as  above  stated,  before  the  petition  was  filed. 
Was  this,  then,  under  this  statute,  a  proper  verification?  Sec- 
tion 5107  not  only  requires  that  the  pleading  should  be  verified, 
but  that  the  verification  should  be  signed  by  the  party  who 
makes  it.  The  section  of  the  Brannock  Law  requiring  the 
pleading  to  be  **duly  verified"  does  not  require  that  the  peti- 
tioner shall  sign  the  verification.  This,  being  a  special  statute, 
should  be  strictly  followed.  The  petition,  it  seems  to  me,  was 
^'diuly  verified,"  because  the  facts  in  it  were  sworn  to  before 
the  deputy.  As  the  statute  does  not  require  that  the  oath 
should  be  signed'  by  the  petitioner,  it  is,  therefore,  not  neces- 
sary. The  fact  is,  an  oath  was  administered  by  an  officer  duly 
authorized  to  administer  it,  which,  it  seems  to  me,  complies 
with  this  statute  requiring  the  petition  to  be  **duly  verified." 
A  case  which  seems  to  me  to  be  clearly  in  point,  as  to  this 
question,  is  The  Oambrinus  Stock  Co,  v.  Weber,  41  0.  S.,  689. 

To  determine  the  second  question,  it  is  also  necessary  to  refer 
to  the  wording  of  the  statute  above  quoted.  The  requisites  laid 
down  in  the  statute  are  as  follows: 
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First.  A  qualified  elector  may  file  a  petition,  duly  verified, 
within  ten  days  after  the  election,  setting  forth  the  grounds  for 
contest. 

Second.  The  probate  judge,  upon  the  filing  of  such  petition, 
shall  forthwith  issue  a  summons,  addressed  to  the  mayor  of 
the  corporation,  notifying  him  of  the  filing  of  the  petition,  etc., 
within  a  time  not  more  than  twenty  days  after  the  election, 
nor  less  than  five  days  after  the  filing  of  such  petition. 

I  have  already  said  that  the  petition  was  properly  verified 
when  filed.  It  was  filed  with  the  probate  court  within  ten  days 
after  the  election.  For  the  reasons,  however,  explained  above, 
no  summons  was  ever  issued  on  said  petition  a\id  served  on 
the  mayor  of  the  city  of  Cincinnati.  In  an  election  contest, 
as  I  understand  the  law,  the  statute  must  be  strictly  followed 
and  strictly  construed.  As  there  is  no  law  governing  this 
matter,  except  the  law  above  quoted,  I  am  of  opinion  that  as 
no  summons  issued  upon  the  petition  within  the  time  limited 
by  the  statute,  and  which  should  have  then  been  served  on  the 
mayor,  that  the  statute  has,  therefore,  not  been  complied  with. 
It  is  surely  the  intent  of  the  law  that  the  mayor  shall  at  least 
have  the  opportunity  to  come  in  and  defend  the  rights  of  the 
city  of  Cincinnati,  in  a  proceeding  of  this  kind.  This  he  did 
not  have.  It  seems  to  me  that  this  is  a  preliminary  and  neces- 
sary requisite   to  a  hearing  of  the  case  on  its  merits. 

I  conclude,  therefore,  that  no  action  was  begun  in  this  mat- 
ter— no  proper  case  filed  in  this  court  in  accordance  with  the 
statute.  If  no  action  was  begun,  then  there  was  nothing  to 
which  an  appearance  of  any  person  could  be  entered,  for  the 
statute  says  that — 

**Any  qualified  elector  of  such  residence  district  may  ap- 
pear in  person,  or  by  attorney,  in  such  contested  election  case, 
in  defense  of  the  validity  of  the  election.  * ' 

There  being  no  case  filed,  there  could  be  no  entry  of  ap- 
pearance. The  only  entry  of  appearance  authorized  by  this 
statute  is,  that  after  a  case  is  filed,  in  order  to  defend  the 
validity  of  the  election,  any  qualified  elector  of  such  residence 
district  may  appear  in  person  or  by  attorney,  etc. 

This  is  the  only  right  granted  by  statute  to  such  elector.    It 
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follows,  therefore,  that  not  only  the  petition,  but  also  both  of 
said  motions  should  be  dismissed. 

Th«  only  decision  that  I  find  bearing  on  this  particular  sec- 
tion is  one  by  Judge  Geiger,  in  the  case  of  a  petition  filed  in 
the  Clark  County  Probate  Court,  under  the  Brannock  Law  (2 
N.  P. — N.  S.,  389).  I  have  applied  the  principles  laid  down 
by  Judge  Geiger,  in  the  case  above  cited,  as  far  as  I  think  them 
applicable  to  the  last  question  in  the  case  at  bar,  and  believe 
them  sound  in  reason. 

The  petition  and  both  of  said  motions  will,  therefore,  be  dis- 
missed.. 

Wayne  B.  Wheeler  and  B,  T.  Doty,  for  plaintiflf. 

Fred  L.  Hoffman,  for  Schrimper  and  Baron. 


STREET  ASSESSMENTS  AGAINST  SCHOOL  PROPERTY. 

[Common  Pleas  Court  of  Franklin  County.] 

Tub  Board  op  Education  of  the  CrrY  op  Columbus  v.  W.  6. 
BowLAND,  Treasurer,  et  al. 

Decided,  January  4,  1905. 

Street — Assessment  for  Improvement  of — Against  School  Property — 
Uncertain  Effect  of  Division  of  Funds — Under  New  School  Code — 
Petition  of  School  Board  for  Improvement — Lien  of  Assessment  on 
Property  Sold  to  School  Board. 

1.  The  separation  of  Bohool  funds  under  the  new  school  code,  making 

it  possible  to  distinguish  the  trust  from  the  contingent  fund,  will 
not  have  the  effect  of  rendering  valid  an  assessment  against 
school  property  for  a  street  Improvement,  where  the  levy  was 
made  prior  to  the  passage  of  the  school  code,  whatever  may  be 
its  eftect  as  to  such  levies  made  subsequent  thereto. 

2.  School  property  is  not  rendered  liable  to  assessment  for  a  street 

improvement  by  reason  of  the  fact  that  with  knowledge  that  the 
property  was  not  liable  to  assessment  the  school  board  petitioned 
for  the  improvement. 

3.  Hut  where  the  lien  of  an  assessment  for  a  street  improvement  has 

already  attached,  it  will  not  be  defeated  by  the  subsequent  pur- 
chase of  the  property  by  a  school  board. 

Bigger,  J. 

This  action  was  brought  by  the  plaintiff  to  restrain  the  de- 
fendants, Bowland,  the  treasurer  of  the  city,  and  the  city  from 
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collecting  certain  assessments  levied  by  ordinance  of  the  city 
council  against  the  property  of  the  plaintiff. 

There  are  four  separate  causes  of  action. 

The  first  cause  of  action  states  the  action  of  the  city  coun- 
cil in  levying  an  assessment  for  street  improvements  against  a 
large  number  of  pieces  of  real  estate  belonging  to  the  plaint- 
iff, and  then  alleges  that  these  so-called  liens  are  not  valid  liens 
against  the  plaintiff's  property  because  no  valid  assessment  can 
be  levied  against  property  held  for  educational  purposes. 

The  second  cause  of  action,  like  the  first,  states  the  action  of 
the  city  council  in  levying  an  assessment  upon  a  number  of 
pieces  of  property  belonging  to  plaintiff,  and  in  addition  states 
that  the  plaintiff  had  petitioned  for  the  improvement. 

The  third,  like  the  first  two,  states  the  levy  of  an  assessment 
against  certain  pieces  of  property  now  belonging  to  the  plaint- 
iff but  that  the  plaintiff  acquired  the  property  after  the  pass- 
age of  the  assessment  ordinance. 

The  fourth  cause  of  action  is  based  upon  the  levy  of  certain 
assessments  upon  plaintiff's  property  for  cleaning  and  sprink- 
ling the  streets  in  front  of  the  plaintiff's  property. 

The  question  presented  is  as  to  the  validity  of  these  assess- 
ments. The  Supreme  Court  in  the  case  of  The  City  of  Toledo 
V.  The  Board  of  Education,  48  Ohio  State,  83,  decided  that 
school  property  is  not  liable  to  assessment  for  a  street  improve- 
ment, nor  can  a  judgment  be  rendered  against  a  board  of 
education  lor  the  payment  of  assessments  out  of  the  contingent 
fund. 

It  is  claimed  that  since  the  passage  of  the  new  school  code 
which  separates  the  fund  provided  for  school  purpo.ses  into 
separate  funds  that  this  is  no  longer  applicable.  That  prior 
to  the  passage  of  that  act  all  the  revenue  of  the  board  of  edu- 
cation being  placed  in  the  one  fund  and  a  part  of  that  fund 
being  composed  of  trust  funds  applicable  only  to  the  payment 
of  superintendent  and  teachers  that  this  prevente  1  any  portion 
of  the  fund  from  being  applied  to  the  payment  of  a^ssessments. 
But  as  the  trust  fund  is  now  by  law  separated  from  the  con- 
tingent fund  that  there  is  no  longer  any  difficulty  in  holding  a 
board  of  education  which  is  empowered  to  acquire,  hold,  possess 
and  dispose  of  real  property  liable  for  an  assessment  for  street 
improvements. 
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Whatever  may  have  been  the  reason  of  the  Supreme  Court 
for  the  decision,  which  is  not  disclosed  in  the  opinion,  it  is 
settled  that  prior  to  the  passage  of  the  new  school  code  at  least 
a  valid  assessment  for  street  improvements  could  not  be  levied 
against  school  property.  If  the  separation  of  the  fund  into  sep- 
arate funds  so  that  the  trust  fund  can  now  be  distinguished 
from  the  other  funds  of  the  board  will  have  the  eflfect  of  ren- 
dering assessments  hereinafter  levied  against  schoQl  property 
valid,  I  am  clear  that  it  can  not  have  that  effect  as  to  those 
assessments  whicfh  were  levied  prior  to  the  passage  of  the  new 
school  code.  Statutes  are  not  to  be  given  a  restrospective  opera- 
ion  unless  the  legislative  intention  that  they  shall  so  operate 
is  clearly  expressed. 

In  the  case  of  Kelly  v.  Kelso  and  Loomis,  5  Ohio  State,  190, 
the  Supreme  Court  decided  that — 

**  Statutes  affecting  substantial  interests  and  rights  of  prop- 
erty have  a  prospective  operation  only  unless  the  contrary  in- 
tention is  clearly  expressed." 

To  the  same  effect  is  the  decision  of  the  Supreme  Court  in 
the  case  of  Bemier  v.  Becker,  37  Ohio  St.,  72.  Acts  which  were 
invalid  when  done  are  not  valid  by  subsequent  legislation  in 
any  case,  unless  its  terms  show  clearly  that  that  was  the  legis- 
lative intention.  This  disposes  of  the  first,  second  and  fourth 
causes  of  action. 

In  my  opinion  the  fact  of  the  petitioning  for  the  improve- 
ment by  the  board  would  not  render  the  property  liable  for  the 
assessment.  All  parties  acted  with  a  knowledge  of  the  law,  and 
that  such  assessment  could  not  be  legally  levied  against  school 
property. 

As  to  the  third  cause  of  action  which  states  that  the  prop- 
erty therein  described  tad  been  acquired  by  the  board  of  edu- 
cation subsequent  to  the  passage  of  the  assessment  ordinance, 
I  am  unable  to  see  any  distinction  between  this  case  and  the 
case  decided  by  the  Supreme  Court  and  reported  in  the  39 
Weekly  Law  Bulletin,  at  page  76.  In  that  case  the  Supreme 
Court  it  seems  decided  that  Section  3973,  Revised  Statutes, 
which  exempts  the  real  and  personal  property  of  boards  of 
education  from  sale  by  execution,  does  not  apply  to  a  sale  on 
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foreclosrare  of  a  mortgage,  being  a  subsisting  lien  on  the  real 
estate  at  the  time  it  was  purchased  by  the  board. 

I  see  no  distinction  in  principle  between  that  and  a  valid 
lien  levied  upon  property  for  a  street  assessment  prior  to  the 
time  when  the  board  obtains  the  property,  bein<?  a  subsisting 
lien  when  the  property  is  purchased  by  the  board  of  education. 
While  the  reasoning  of  the  court  is  not  given,  it  being  an  un- 
reported case,  I  presume  the  court  held  the  statute  could  not 
be  applied  and  could  not  have  application  to  the  enforcement 
of  liens  which  were  valid  when  created,  as  to  do  so  would  be  to 
defeat  the  rights  of  lienholders.  This  principle  seems  to  be  as 
applicable  to  a  lien  for  an  assessment  as  to  that  of  a  mortgage. 
For  that  reason  I  think  the  plaintiflP  is  not  entitled  to  the 
relief  asked  in  the  third  cause  of  action.  But  as  to  the  other 
three  causes  of  action  I  think  it  is  entitled  to  the  relief  prayed 
for.  For  these  reasons  the  demurrer  to  the  first,  second  and 
fourth  causes  are  overruled,  and  sustained  as  to  the  third. 

J.  M.  Butler,  for  plaintiff. 

Z>.  r.  Keating,  for  defendant. 


£FF£CT  OP  ADVANCEMENTS  UPON  INTEREST  OP  HEDtS  IN 
REAL  ESTATE. 

[Common  Pleas  Court  of  Franklin  County.] 

Edward  W.  Dow  v.  Rosa  Dow  et  al. 

Decided,  January  24,  1905. 

Advancementa — Nature  of — Not  a  Loan  or  Debt — And  Create  no  Li- 
ability— Except  on  Distribution— Quit-Claim  of  Interest  of  Heir 
in  Real  Estate — Carries  Rights  Growing  Out  of  Unequal  Advance- 
ments, 

A  quitclaim  deed,  covering  all  the  interest  of  an  heir  in  the  real  es- 
tate of  hla  ancestor,  transfers  to  the  grantee  not  only  the  un- 
divided interest  of  the  heir  in  the  real  estate,  but  also  such  ad- 
ditional interest  as  he  may  have  by  reason  of  advancements  made 
to  other  heirs. 

Dillon,  J. 

The  father  of  the  parties  in  this  case,  now  deceased,  in  his 
lifetime  made  certain  advancements  to  the   plaintiff  herein, 
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partly  in  real  estate  and  partly  in  personalty,  by  reason  of 
which  upon  his  death  in  1895  after  the  exhaustion  of  the  per- 
sonal property  to  equalize  the  advancements  as  far  as  possible, 
the  plaintiff  had,  by  reason  of  his  advancements,  received  out  of 
the  estate  $707.25  more  than  his  sister  Ida.  There  still  re- 
mained to  be  divided  among  the  heirs  some  forty-eight  lots 
situated  in  the  city  of  Columbus,  Ohio. 

The  present  action  is  in  partition,  brought  by  the  plaintiff, 
and  the  fact  is  shown  that  prior  to  his  bringing  this  action, 
he  purchased  for  a  valuable  consideration  the  interest  of  his 
sister  Ida,  a  quit-claim  deed  being  executed  by  her  in  which 
she  conveyed  to  the  plaintiff  all  her  interest  in  and  to  said 
lots.  The  interest  which  the  said  Ida  possessed  in  said  lots  as 
an  heir,  exclusive  of  any  considerations  by  reason  of  advance- 
ment, was  an  undivided  one-ninth.  It  is  now  claimed  by  the 
plaintiff  that  he  acquired  by  virtue  of  said  purchase  and  deed 
not  only  the  undivided  one-ninth  interest  of  said  Ida  in  said 
real  estate,  but  also  all  other  claim  and  interest  which  she  had 
in  said  real  estate  in  addition  thereto,  which  would  accrue  to 
her  by  reason  of  her  legal  claim  for  such  additional  interest  in 
said  real  estate  as  would  equalize  her  with  the  said  plaintiff. 

It  is  settled  in  common  law  as  well  as  by  statute  (4171)  that 
if  the  advancement  to  a  child  be  made  in  real  estate,  the  value 
shall  be  considered  and  taken  as  a  part  of  the  real  estate  to  be 
divided,  and  if  in  money  or  other  personal  estate,  it  shall  be 
taken  and  considered  as  a  part  of  the  personal  estate  to  be  dis- 
tributed ;  and  it'  is  further  well  settled  that  if  the  personal  estate 
for  distribution  to  the  heirs  is  insufficient  to  equalize  the  other 
heirs,  then  the  same  shall  be  done  by  an  inereased  portion  of 
the  realty. 

So  far  as  a  precedent  is  concerned,  counsel  have  been  unable 
to  aid  the  court  except  in  so  far  as  we  have  the  incidental  com- 
ment of  the  deciding  judge  adverting  to  the  subject  in  the  case 
of  Fels  V.  Pels,  ICC,  420-426.  This  case  must  be  decided 
upon  a  consideration  of  the  theory  and  nature  of  advancement 
and  of  the  rights  and  remedies  of  parties  to  advancement.  An 
advancement,  being  a  free,  irrevocable  transfer  of  property  by 
a  parent  in  his  lifetime  to  a  child,  in  anticipation  of  the  share 
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of  the  estate  which  the  donee  would  receive  in  the  event  of  the 
donor's  dying  intestate,  it  has  become  well  settled  that  sucn 
an  advancement  is  not  a  loan.  Nor  is  it  a  debt  to  be  repaid. 
Such  an  advancement  is  no  part  of  the  estate  upon  which  an 
administrator  can  collect  or  charge  commissions,  and  can  only 
be  considered  on  distribution.  Neither  does  it  create  an  in- 
debtedness from  the  child  so  receiving  to  his  co-heirs,  and  if  it 
should  subsequently  come  to  pass  that  the  estate  was  not  suffi- 
cient to  give  each  of  the  other  heirs  an  equal  share,  it  does  not 
give  either  of  these  heirs  a  right  of  action  to  recover  the  differ- 
ence from  the  favored  heir.  Indeed  the  only  liability  of  such 
donee  by  way  of  advancement  is  his  liability  of  receiving  a  cor- 
resi>ondingly  less  portion  of  the  estate.  It  follows  that  by  rea- 
son of  the  nature  of  the  advancement,  that  the  other  heirs' 
interest  in  the  deceased's  estate  becomes  increased  by  that 
much.  The  donee  in  advancement  can  not  by  transfer  or  deed 
convey  away  his  full  heirship  interest  in  the  estate,  and  in 
case  he  should  so  attempt  the  grantee  in  his  deed  would  take 
the  title  subject  to  all  advancement  to  his  grantor  and  would 
receive  only  that  interest  which  would  remain  after  the  other 
heirs  had  been  equalized  with  the  grantor  {Steele  v.  Frierson, 
SSTenn.,  430). 

Likewise  if  a  creditor  of  the  plaintiff  in  this  case  had  levied 
upon  or  attached  his  interest,  it  has  been  decided  that  his  actual 
interest  as  an  heir  would  not  be  thus  seized,  but  only  the  interest 
which  he  would  possess  after  the  other  heirs  had  been  equal- 
ized {Liginer  v.  Field,  78  Wis.,  367). 

The  law,  therefore,  has  recognized  the  interest  such  as  the 
plaintiff  possessed  in  this  case,  as  a  definite,  fixed  interest,  sub- 
ject to  transfer  or  to  levy,  execution  and  sale.  The  fact  that 
the  exact  interest  has  not  yet  been  determined  does  not  suffice 
to  lessen  its  character  as  a  transferable  interest.  On  the  other 
hand,  what  was  the  nature  of  the  interest  of  the  sister  Ida  in 
this  case?  Was  it  merely  an  undivided  one-ninth  interest  and 
then  a  separate  right  or  claim  to  assert,  maintain  and  have  sub- 
sequently determined  an  additional  interest,  or  didn't  hei*  in- 
terest in  said  real  estate  consist  not  only  of  the  one-ninth,  to 
which  she  was  entitled  as  an  heir,  but  also  by  virtue  of  law 
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such  a  definite,  increased  interest  in  the  real  estate  existing 
from  the  time  of  the  ancestor's  death,  as  might  be  transferred 
by  her  by  deed?  The  law  casting  this  extra  interest  in  and  to 
said  real  estate  upon  her  was  just  as  certain  as  the  law  of  de- 
scents itself.  And,  therefore,  while  one  law  upon  the  death 
of  the  ancestor  cast  upon  her  a  title  to  the  undivided  one- 
ninth  interest,  another  principle  of  law  at  the  same  time  and 
in  just  as  good  and  certain  right  cast  upon  her  an  additional 
interest.  Recognizing,  therefore,  that  no  error  in  judgment, 
or  mistake  as  to  law,  if  such  may  have  existed,  can  not  be 
pleaded  and  that  this  case  must  be  decided  upon  the  eifect  of 
the  quit-claim  deed,  I  have  concluded  that  the  deed  of  Ida  to 
her  said  brother  conveying  all  her  interest  in  said  real  estate, 
transferred  to  him  not  only  her  undivided  one-ninth  interest, 
but  such  additional  interest  as  she  had  by  reason  of  the  ad- 
vancement to  plaintiff. 

Decree  of  partition  and  judgment  accordingly.  Appeal  bond 
$100. 

At.  E.  ThraUkUl,  for  plaintiff. 

Kinkead,  Merwine  <&  Schumacher,  for  defendants. 
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IHSUFnCIBNT  l^SCIUmON  or  A  **RESI]>BNGE  MSTIUCT.** 

[Probate  Court  of  Cuyahoga  County.] 

In  re  Petition  op  Prank  Wightman,  Contesting  Election  in 
THE  City  op  Newburgh  Under  the  Brannock  Iiaw. 

Decided,  November  26,  1904. 

Liquor  Latoa — Petition  Jurisdictional — Under  Either  the  Brannock  or 
the  Beat  Law — Petition  for  an  Election  in  a  City — Not  Descriptive 
of  a  '^Residence  District*^ — And  not  Sufficient  Under  Brannock  Law 
— Procedure  for  Contest  of  Election, 

1.  Under  the  Brannock  Law  a  Judse  of  the  probate  court  Is  clothed 

with  final  Jurisdiction  in  a  proceeding  to  contest  an  election,  with- 
out the  intenrention  of  freeholders  as  provided  by  the  law  for  the 
contest  of  an  election  of  a  justice  of  the  peace.  I 

2.  A  petition  for  an  election  to  determine  whether  the  sale  of  intoxi- 

cating liquors  as  a  beverage  shall  be  sold  within  certain  prescribed  j 

territory  is  fundamental  and  jurisdictional,  and  must  substantially  | 

comply  with  the  requirements  of  the  law  under  which  the  election  I 

is  to  be  held. 

3.  A  petition  addressed  to  the  mayor  (in  accordance  with  a  provision 

of  the  Brannock  and  not  of  the  Beal  Law),  wherein  more  than 

forty  per  cent  of  the  qualified  voters  of  the  city  of  N  "hereby 

request  you  to  order  an  election  to  determine  whether  the  sale  of 

intoxicating  liquor  as  a  beverage  shall  be  prohibited  in  said  city,"  ! 

is  fatally  defective  in  that  it  does  not  describe  any  residence  dis-  i 

trict  in  the  city  of  N  nor  describe  the  entire  city  as  being  a  reel-  j 

dence  district  or  residence  corporation. 

White,  J. 

On  the  22d  day  of  August,  1904,  Frank  Wightman,  a  quali- 
fied elector  of  the  city  of  Newburgh,  Cuyahoga  county,  Ohio, 
filed  in  this  court  his  petition  contesting  the  election  held  on  the 
13th  day  of  August,  1904,  in  the  city  of  Newburgh,  under  the 
act  of  the  General  Assembly,  '*  further  to  provide  against  the 
evils  resulting  from  the  traffic  in  intoxicating  liquors"  (97  Ohio 
Laws,  page  87),  commonly  called  the  ** Brannock  Law."  On 
the  petition  a  summons  was  issued,  under  the  law,  and  served 
upon  Fred  Axel,  mayor  of  the  city  of  Newburgh,  who  inter- 
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posed  an  answer  to  the  petition  on  the  16th  of  September,  1904. 

The  question  of  procedure  under  the  so-called  Brannock  Law 
in  the  probate  court  on  the  contest  of  an  election,  was  raised 
by  preliminary  informal  motions,  and  it  had  been  decided  by 
the  court  in  this  case  that  the  law  casts  upon  the  probate  judge 
final  jurisdiction  to  hear  and  determine  the  merits  of  the  pro- 
ceeding, without  the  intervention  of  aid  of  ''freeholders,"  as 
provided  by  the  law  for  the  contest  of  an  election  of  a  justice 
of  the  peace,  and  that  the  procedure  prescribing  the  duty  to 
call  three  freeholders,  by  favor  of  Section  573,  of  the  Revised 
Statutes  of  Ohio,  as  for  the  contest  of  an  election  of  a  justice 
of  the  peace,  is  not  applicable  to,  and  is  inconsistent  with,  the 
exclusive  jurisdiction  devolving  upon  the  probate  judge  on  the 
petition  to  contest  an  election  under  the  law. 

The  issue  raised  by  the  petition  and  answer,  and  now  to  be 
disposed  of  on  its  merits,  is  very  simple,  and  yet  while  involv- 
ing a  single  question,  is  not  easy  of  satisfactory  solution.  The 
facts  may  be  very  briefly  summarized. 

The  city  of  Newburgh  is  a  municipal  corporation,  organized 
under  the  statutes  of  Ohio,  having  a  mayor  and  council,  and 
other  corporate  officers,  constituting  it  a  municipality.  The  ter- 
ritory of  the  city  of  Newburgh  is  bounded  by  somewhat  irreg- 
ular lines,  and  is  erected  out  of  part  of  the  original  township  of 
Newburgh,  and  part  of  the  township  of  Warrensville,  and  is 
contiguous,  in  part,  to  the  boundary  line  of  the  city  of  Cleve- 
land. 

On  the  20th  day  of  July,  1904,  there  was  filed  with  Fred 
Axel,  who  was  then  and  is  now  duly  elected  and  qualified 
mayor  of  the  city  of  Newburgh,  a  petition  which,  omitting  the 
signatures,  is  in  the  words  following: 

**A  PETITION  TO  DETERMINE  WHETHER  THE  SALE  OF  INTOXICATING 

liquors  as  a  beverage  shall  be  prohibited  in  the  crfy  op 
Newburgh,  Cuyahoga  county,  Ohio. 

''To  the  Mayor  of  the  City  of  Newburgh:  We,  the  under- 
signed, respectfully  represent  that  we  are  qualified  electors  of 
the  city  of  Newburgh,  county  of  Cuyahoga,  and  state  of  Ohio, 
and  that  we  hereby  request  you  to  order  an  election  to  determine 
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whether  the  sale  of  intoxicating  liquors  as  a  beverage  shall  be 
prohibited  in  said  city.    Dated  July  20,  1904.'' 

It  is  admitted  by  the  pleadings  that  this  petition  was  signed 
by  at  least  forty  per  cent,  of  the  qualified  electors  of  the  city 
of  Newburgh.  Construing  this  petition  to  invoke  the  exercise 
of  his  function  as  mayor,  under  the  act  of  the  General  Assembly 
(97  Ohio  Laws,  87),  and  commonly  called  the  *'Brannock  Law," 
the  mayor  of  the  city  of  Newburgh,  on  the  25th  day  of  July, 
1904,  made  an  order  upon  the  board  of  deputy  state  supervisors 
of  the  county  of  Cuyahoga  for  an  election,  the  order  being  in 
the  following  words: 

'*This  is  to  certify  that  a  petition  was  presented  to  me  on  the 
20th  day  of  July,  A.  D.  1904,  asking  that  an  election  be  held 
under  the  provisions  of  the  act  entitled,  'An  act  to  further 
provide  against  the  evils  resulting  from  the  traffic  in  intoxi- 
cating liquors,  by  providing  for  local  option  in  residence  dis- 
tricts of  municipal  corporations,'  passed  by  the  General  Assem- 
bly April  18th,  and  approved  by  the  governor  April  19th,  1904 ; 
that  I  have  examined  said  petition  and  find  that  it  contains  the 
signatures  of  forty  per  cent,  of  the  number  of  votes  cast  in 
said  residence  district  described  in  said  petition,  at  the  last  pre- 
ceding general  election,  and  I  do  hereby  order  that  an  election 
be  held  in  said  city  of  Newburgh,  county  of  Cuyahoga,  Ohio,  in 
the  following  residence  district,  to-wit : 

'*A11  of  the  territory  lying  within  the  city  limits  of  the  city 
of  Newburgh,  county  of  Cuyahoga,  Ohio;  that  said  election  be 
held  at  the  usual  voting  places  in  said  city,  on  the  13th  day  of 
August,  1904,  between  the  hours  of  5 :30  a.  m.  and  5 :30  p.  m., 
Central  Standard  time,  of  said  day.  I  hereby  notify  you  to 
take  charge,  and  supervise  said  election,  as  required  by  law. 

'*Fred  Axel, 
'^ Mayor  of  said  city,'^ 

And  thereafter  the  mayor  issued  his  proclamation  for  the 
holding  of  the  election  on  the  13th  day  of  August,  1904.  Pur- 
suant to  the  terms  of  this  proclamation,  and  upon  the  petition 
and  order  as  above  set  forth,  an  election  was  held  on  the  13th 
day  of  August,  1904,  the  same  being  conducted  under  the  su- 
pervision of  said  board  of  deputy  state  supervisors,  and  other- 
wise in  pursuance  of  the  general  provisions  of  the  statutes  of 
Ohio,  providing  the  mode  of  conducting  elections. 
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In  the  answer  filed  to  this  petition,  the  mayor  alleges  in  sub- 
stance, **that  he  was  and  is  the  mayor,  and  a  qualified  elector 
of  the  city  of  Newburgh;  that  the  district  described  in  the  pe- 
tition for  said  election  was  and  is  now  a  clearly  defined,  con- 
tinguous,  compact  section  and  territory,  bounded  by  corporation 
lines,  and  contained  and  contains  more  than  three  hundred 
qualified  electors,  and  less  than  two  thousand  qualified  electors, 
to-wit:  seven  hundred  and  eight  electors.''  Then  proceeding  to 
state  that  the  city  of  Newburgh,  or  the  territory  bounded  by  the 
corporate  lines  of  the  city  of  Newburgh,  constitutes  it  a  resi- 
dence district,  as  defined  in  Section  4  of  the  act  commonly 
known  as  the  Brannock  Law,  setting  forth  the  description  in 
the  languauge  of  this  section  of  the  act  containing  the  defini- 
tion. 

The  sole  and  only  question  therefore  presented,  is  raised  upon 
the  statement  and  allegations  of  the  petition  and  answer,  and, 
simply  stated,  is  this: 

Was  the*  election,  held  in  the  city  of  Newburg  on  the  13th 
day  of  August,  1904,  to  determine  whether  the  sale  of  intoxi- 
cating liquors  as  a  beverage  should  be  allowed  or  prohibited  in 
said  city,  a  legal  valid  election,  it  being  held  by  favor,  and 
under  the  provisions  of  the  so-called  Brannock  Law,  instead  of 
under  the  act  of  the  General  Assembly  further  to  provide 
against  the  evils  resulting  from  the  traflSc  in  intoxicating  liquors 
in  municipalities  in  the  state  of  Ohio,  commonly  known  as  the 
''Beal  Law''  (95  0.  L.,  287). 

The  contestor  contends:  1st.  That  the  petition  by  the  citi- 
zens which  constitutes,  under  the  law,  the  jurisdictional  act  to 
invoke  the  election,  was  not  framed  or  presented  under  the 
Brannock  Law.  2d.  It  was  not  presented  to  the  council  of  the 
city  of  Newburgh,  as  required  by  the  provisions  of  the  Beal 
Law,  but  was  presented  to  the  mayor,  and  by  him  mistakenly 
treated  as  a  petition  under  the  Brannock  Law. 

It  is  contended  by  counsel  for  the  mayor  that  the  election 
was  regular  and  valid  by  reason  of  the  fact  that  the  entire  city 
of  Newburgh  constitutes  a  **  residence  district"  clearly  within 
the  terms  and  provisions  of  Section  4  of  the  Brannock  Law, 
which  provides  that  the  phrase  ** residence  district"  as  used 
in  this  act,  shall  be  construed  to  mean  any  clearly  described, 
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conti^ouSy  compact  section  or  territory  in  a  municipal  cor- 
poration, bounded  by  streets,  corporaiion,  or  other  well  recog- 
nized lines  of  boundaries,  containing  the  required  number  of 
qualified  electors,  and  otherwise  comporting  with  the  limita- 
tions and  conditions  embraced  in  such  statutory  definition ;  and 
the  fact  that  such  ** residence  district*'  may  be  bounded  by 
corporation  lines  clearly  indicates  the  legislative  intent,  not  to 
limit  the  operation  of  this  law  to  a  ** residence  district"  in,  or 
within,  a  municipal  corporation. 

It  will  not  be  out  of  place  for  the  court  to  take  judicial  no- 
tice of  the  fact  that  the  territory  now  embraced  in  the  city  of 
Newburgh  was  recently  a  part  of  the  remnants  of  the  township 
of  Newburgh,  lying  immediately  east  and  south  of  the  present 
boundary  line  of  the  city  of  Cleveland,  and  being  an  irregular 
shaped  territory  running  for  a  considerable  distance  along  the 
southerly  line  of  the  city  of  Cleveland.  Until  recently  much 
of  this  territory  was  rural  in  its  character,  but  it  has  been 
rapidly  built  up,  and  is  now  a  prosperous  neighborhood. 

The  only  other  point  that  is  urged,  is  the  point  that  the  act 
itself  is  in  conflict  with  the  Constitution  of  the  state  of  Ohio 
for  several  reasons,  the  strongest  position  urged  as  to  the  fatal 
defect  and  unconstitutionality  of  the  law  being  that  the  **  resi- 
dence district''  which  is  sought  to  be  defined  is  made  uncertain 
and  ambiguous,  and  can  not  be  so  construed  as  to  give  it  a  uni- 
form operation.  The  question  of  the  constitutional  and  legal 
validity  of  the  Brannock  Law  in  question  has  been  considered 
in  several  of  the  courts  of  the  state,  and  notably  in  the  case  of 
Jeffrey,  Mayor,  v.  Ohio,  ex  rel,  4  C.  C. — N.  S.,  494,*  in  which 
decisions  the  act  has  been  upheld  as  not  in  conflict  with  the 
Constitution.  The  obscure,  involved,  and  ambiguous  phrase- 
ology of  the  act,  and  its  inconsistencies,  are  but  the  inevitable 
result  of  the  conflicting,  if  not  corrupting,  influences  and  the 
legislative  agitation  which  surrounded  its  enactment.  In  the 
light  of  the  judicial  discussion  which  has  already  been  in- 
dulged, touching  this  law,  it  would  seem  inappropriate,  if  not 
presumptions,  for  a  court  of  inferior  jurisdiction  to  find  the  law 
to  be  absolutely  invalid,  and  the  point  raised  by  the  eontestee 

*  Afflrmed  by  the  Supreme  Ck)art  without  report,  May  2,  1905. 
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on  this  Subject  having  already  been  ruled  in  favor  of  the  law, 
no  further  comment  need  be  made  on  this  proposition. 

The  proper  disposition  of  the  issue  presented  will  require  a 
curaory  glance  at  the  more  recent  history  of  legislation  in  the 
state  of  Ohio,  dealing  with  the  evils,  or  presumed  evils,  result- 
ing from  the  traflSc  in  intoxicating  liquors.  The  legislative 
policy  of  local  option  on  the  liquor  subject  was  inaugurated  by 
an  act  passed  on  the  3d  of  March,  1888  (85  Ohio  Laws,  page 
55),  entitled,  **An  act  to  provide  against  the  evils  resulting 
from  the  traflSc  in  intoxicating  liquors,  by  local  option  in  any 
township  in  the  state  of  Ohio.''  On  April  3d,  1902,  the  General 
Assembly  passed  amendments  and  supplemental  sections  to  the 
statute  already  existing  (95  Ohio  Laws,  87),  providing  the 
statute  familiarly  known  as  the  **Beal  Law.'*  This  law,  to- 
gether with  the  amended  sections  of  the  tax  upon  the  traflSc, 
known  as  the  '*Dow  Law,'*  is  intended  to  provide  for  local 
option  in  municipal  corporations  generally.  Then,  on  the  19th 
of  April,  1904,  the  act  was  passgJ  and  approved,  commonly 
known  as  the  ''Brannock  Law,"  which  is  brought  in  question 
in  the  case  at  bar.  These  two  enactments  providing  for  local 
option  by  and  in  municipal  corporations,  are  of  a  penal  nature, 
and  must  receive  strict  construction,  so  far  as  concerns  their 
penal  operation,  under  the  well  known  rules  of  statutory  in- 
terpretation. 

It  is  plain  to  ordinary  observation  that  local  option  has  been 
a  progressive  and  growing  policy  in  this  state,  first  applying  it 
to  the  unit  of  our  political  organization  in  the  state,  the  town- 
ship; then  to  the  municipal  corporation  as  a  whole;  and  then 
to  parts  of  the  municipal  corporation,  called  "residence  dis- 
tricts"; finally  giving  to  urban  population  the  right  and  power 
to  deal  with  the  traffic  in  the  immediate  vicinity  of  residences 
and  homes. 

The  paramount  purpose  and  intent  of  both  the  Beal  Law 
and  the  Brannock  Law  is  to  afford  an  expression  of  popular 
sentiment  on  the  subject  of  the  liquor  traflfic.  Thus  the  same 
end  is  sought  to  be  achieved  by  both  laws.  The  mode  of  pro- 
cedure under  these  two  statutes  is  not  exactly  the  same.  The 
general  purpose  is  to  elicit  an  expression  of  the  public  will, 
through  the  referendum  or  elective  franchise. 
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Both  the  penalties  and  the  procedure,  tinder  the  statutes,  are 
slightly  different.  In  the  penal  provision,  under  the  Brannoek 
Law,  the  place  where  intoxicating  liquors  are  sold,  after  the 
second  oflfense,  is  declared  a  nuisance,  and  may  be  abated,  or  the 
offender  required  to  give  bond,  conditioned  as  the  statute  pre- 
scribes. No  imprisonment  is  provided  for.  Whereas  under  the 
Beal  Law  no  nuisance  can  be  declared,  and  the  law  inflicts  a 
penalty  which  may  include  imprisonment. 

In  regard  to  the  procedure,  the  variance  is  more  marked. 
Different  authorities  are  to  be  invoked  to  order  the  election. 
The  rules  in  regard  to  construing  the  petition  are  different. 
The  proceedings  in  respect  to  contesting  the  election,  and  as 
to  the  parties  who  may  appear  to  defend  in  such  contest,  are 
divergent.  It  may  be  said  that  these  are  very  slight  diver- 
gencies, and  manifests  the  legislative  intent  that  either  statute 
may  be  resorted  to  indiscriminately  by  either  entire  residence 
municipalities,  or  residence  districts  of  municipalities  contain- 
ing business  sections,  and  that  it  is  optional  with  the  people, 
these  conditions  justifying  the  use  of  one  or  the  other  law, 
whichever  they  shall  select. 

There  is  another  very  important  consideration  which  must 
enter  into  the  disposition  of  this  case.  In  ordsr  to  set  aside  the 
election,  the  court  rrnist  be  satisfied  by  a  fair  and  impartial 
application  of  the  law  to  the  admitted  facts  that  the  election 
be  held  on  the  l^th  day  of  August,  1904,  in  the  city  of  New- 
burgh, was  absolutely  illegal  and  void.  It  must  be  admitted 
that  there  is  no  contention  here  that  there  was  any  deception, 
fraud,  or  indirection  practiced  by  the  mayor  or  other  officers; 
that  there  was  no  elector  prevented  from  casting  his  ballot,  by 
reason  of  the  error  complained  of;  and  that  the  contest  at  the 
polls  was  fairly  and  regularly  fought  out.  The  result  of  the 
election  must  be  taken  as  the  fair  and  open  expression  of  pub- 
lic will  and  opinion  upon  the  subject  of  the  liquor  traffic  in  that 
municipality.  Admitting,  as  we  must,  that  no  prejudice,  de- 
fault, or  injury  is  shown  by  the  contestor,  and  admitting  that 
the  election  itself,  on  that  day,  was  conducted  regularly  and 
legally,  what  good  reason  is  shown  why  such  election  should  not 
be  upheld? 
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The  exercise  of  the  right  to  hold  the  election  was  sought 
under  the  Brannock  Law,  and  under  no  other  statute  of  the 
state.  On  this  proposition  there  can  be  no  doubt.  If  this  law, 
the  last  upon  the  statute  books  upon  the  subject,  permits,  in  a 
proper  case,  of  an  election  in  an  entire  municipality,  the  case 
must  be  decided  in  favor  of  the  election.  This  is  the  vital  point 
in  this  controversy. 

It  is  insisted  that  in  making  the  liquor  traflSc  subject  to  the 
elective  franchise  in  ** residence  districts,"  the  Legislature  has 
passed  an  act  which  may  apply  to  entire  municipalities.  That 
in  a  proper  case  it  has  superseded  and  repealed  the  earlier  law 
known  as  the  Beal  Law,  which  by  its  terms  applies  to  entire 
municipalities.  This  is  the  logical  outcome  of  the  position  of 
the  contestee.  Now  to  properly  invoke  the  exercise  of  i)Ower 
under  these  acts,  the  initial  step  is  fundamental  and  jurisdic- 
tional. Under  the  Beal  Law,  the  petition  of  the  electors  is  ad- 
dressed to  the  city  council.  Under  the  Brannock  Law,  the  peti- 
tion is  addressed  to  the  mayor  or  judge  of  the  court  of  common 
pleas  of  the  county.  Thus,  in  one  case,  the  authority  to  order 
the  election  is  legislative,  and  in  the  other  case,  either  ministe- 
rial or  judicial.  In  the  case  of  the  earlier  law,  in  which  the 
entire  municipality  is  presumed  to  be  interested,  the  legislative 
body  which  is  granted  power  to  enact  ordinances  and  police 
regulations  is  the  tribunal  to  be  invoked.  Under  the  Brannock 
Law,  under  which  the  petition  describing  the  residence  district 
and  the  proper  percentage  of  electors  are  controlling  conditions, 
it  must  be  submitted  jeither  to  the  mayor,  or  to  a  judge  of  the 
court  of  common  pleas.  The  purpose  of  this  distinction  must 
appear  manifest  upon  even  a  slight  consideration.  The  election 
in  the  entire  municipality  is  brought  under  the  control  of  a 
representative,  legislative  body.  The  more  exacting  legal  re- 
quirements of  the  initial  step,  under  the  Brannock  Law,  are 
confided  to  the  scrutiny  of  either  the  chief  officer  of  the  munici- 
pality, whose  functions  are  partly  executive  and  sometimes  ju- 
dicial, or  to  the  scrutiny  of  a  judge,  who  is  presumed  to  be 
able  to  impartially  and  critically  scrutinize  the  situation,  and 
determine  the  legal  quality  of  the  petition.  To  order  the  elec- 
tion, then,  is  a  judicial  act,  and  lies  at  the  foundation  of  the 
whole  subsequent  proceeding. 
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This  case  has  been  ably  ar^ed  by  learned  and  industrious 
counsel  on  both  sides.  It  appears  to  the  court  that  there  is 
much  force  in  the  contention  of  the  contestor  in  the  proposition 
that  if  the  Brannock  Law  can,  in  any  case,  be  applied  to  an 
entire  municipality,  the  Legislature  has  placed  upon  the  statute 
books  two  laws  upon  the  same  general  subject,  which  are  mani- 
festly in  conflict.  The  rule,  then,  if  the  attempt,  by  construc- 
tion, to  render  the  operation  of  both  consistent  and  harmonious 
fails,  is  that  the  latter  statute  must  repeal  the  former.  The 
cases  cited  by  counsel  clearly  sustain  this  proposition  (98  Mass., 
480;  11  Wallace  [U.  S.],  92;  98  Ind.,  332).  It  is  clearly  held 
in  the  state  of  Ohio  that  a  repeal  of  the  former  statute,  by 
implication  or  by  judicial  interpretation,  is  abhorred  by  the 
courts,  or  at  least  not  favored  (2  0.  S.,  210).  A  recent  decision 
to  which  counsel  call  the  attention  of  the  court  is.  The  City  of 
Cincinnati  v.  Connor,  55  O.  S.,  page  82.  The  court,  on  page 
88,  say: 

"The  proposition  advanced  by  counsel  for  the  plaintiff  in 
error,  as  stat^  in  the  brief,  is  that:  'where  two  sections  of  the 
Revised  Statutes  apply  to  the  same  subject-matter,  one  or  both 
should  be  so  limited  as  to  give  force  and  effeet  to  both.'  •  •   • 

**The  proposition  may  be  accepted  as  sound,  without  admit- 
ting the  consequences  supposed  to  flow  from  it  We  recognize 
it  to  be  a  well  settled  rule  of  statutory  interpretation  that: 
*  Where  a  general  intention  is  expressed,  and  also  a  particular 
intention  which  is  incompatible  with  the  general  one,  the  par- 
ticular intention  shall  be  considered  an  exception  to  the  general 
one,'  and  hence,  'if  there  are  two  acts,  or  two  provisions  in  the 
same  act,  of  which  one  is  special  and  particular,  and  clearly 
includes  the  matter  in  controversy,  whilst  the  other  is  general, 
and  would,  if  standing  alone,  include  it  also ;  and  if,  reading  the 
general  provision  side  by  side  with  the  particular  one,  the  in- 
clusion of  that  matter  in  the  former  would  produce  a  conflict 
between  it  and  the  special  provision,  it  must  be  taken  that  the 
latter  was  designed  as  an  exception  to  the  general  provision.'  " 

Again  on  page  89,  the  court  say : 

"It  is  an  equally  well  established  rule,  that  the  provisions  of 
a  statute  are  to  be  construed  in  connection  with  all  laws  in  pari 
materia,  and  especially  with  reference  to  the  system  of  legisla- 
tion of  which  they  form  a  part,  and  so  that  all  the  provisions 
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may,  if  possible,  have  operation  according  to  their  plain  import. 
It  is  to  be  presumed  that  a  code  of  statutes  relating  to  one  sub- 
ject, was  governed  by  one  spirit  and  policy,  and  intended  to  be 
consistent  and  harmonious  in  its  several  parts.  And  where,  in 
a  code  or  system  of  laws  relating  to  a  particular  subject,  a  gen- 
eral policy  is  plainly  declared,  special  provisions  should,  when 
possible,  be  given  a  construction  which  will  .bring  them  in  !har- 
mony  with  that  policy.  And  it  is  only  when,  after  applying 
these  rules  in  the  endeavor  to  harmonize  the  general  and  par- 
ticular provisions  of  a  statute,  the  repugnancy  of  the  latter  to 
the  fonner  is  clearly  manifest,  that  the  intention  of  the  Legisla- 
ture as  declared  in  the  general  language  of  the  statute  is  super- 
seded.'' 

In  the  spirit  of  this  judicial  rule,  what  is  the  relation  of 
these  two  distinct  acts  upon  the  same  subject?  It  is  virtually 
claimed  by  the  contestee  that  the  Brannock  Law  is  a  mere 
amendment  to  the  Beal  Law,  and  that  they  are  not  distinct  leg- 
islative enactments,  so  far  as  their  practical  operation  is  con- 
cerned, and  whenever  the  facts  warrant  it,  either  act  may  be 
applied  to  the  proper  situation  indiscriminately. 

Both  statutes  are  penal.  Let  us  put  the  case  in  this  way: 
Suppose  the  election  on  the  13th  of  August,  1904,  in  the  city 
of  Newburgh,  had  resulted  in  the  prohibition  of  traffic  in  in- 
toxicating liquors  in  that  city,  the  election  having  been  called 
and  ordered  as  it  was  in  this  case.  For  aught  the  court  knows, 
it  may  have  been  so.  Suppose  prosecutions  had  been  instituted 
against  persons  after  thirty  days,  who  persisted  in  unlawfully 
carrying  on  the  liquor  traffic.  What  would  have  been  the 
proper  interpretation  of  the  statute,  as  applied  in  such  criminal 
proceedings?  Can  there  be  any  question  that  the  irregular  and 
mistaken  call  for  the  election  would  not  be  held  to  have  vitiated 
the  entire  election,  and  can  it  be  doubted  that  such  would  have 
been  a  valid  and  prevailing  defense  against  any  such  prosecu- 
tion ?  This  seems  to  me  to  be  a  fair  test  of  the  strength  of  the 
position  of  the  contestee. 

But  there  is  another  feature  of  this  case  which  seems  to  il- 
lustrate clearly  the  divergent  operation  of  these  distinctive 
statutes.  The  petition  which  was  presented  to  the  mayor  *of 
the  city  of  Newburgh  on  the  20th  day  of  July,  1904,  is  quoted 
in  the  petition  which  I  have  already  read.    It  will  be  observed 
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that  it  does  not  attempt  to  describe  any  residence  district  in 
the  city  of  Newburgh,  or  any  other  district.  The  territory  in 
which  the  election  is  to  be  held,  to  determine  whether  the  sale  of 
intoxicating  liquors  as  a  beverage  shall  be  prohibited  is  simply 
stated  to  be  "the  city  of  Newburgh."  The  petition  which  is  re- 
quired to  be  filed,  under  the  Brannock  Law,  by  Section  3  of 
said  act,  is  required  to  contain  a  description  of  the  residence 
district,  and  by  Section  4,  the  definition  of  the  phrase  ''residence 
district"  is  sought  to  be  afforded.  Just  criticism  upon  the  gram- 
matical construction  of  this  section  may  be  made,  but  this  effort 
to  define  the  phrase  by  a  statutory  definition,  evidences  the  leg- 
islative intent  to  confine  the  operation  of  this  statute  to  places 
and  territory  which  are  residential,  in  which  only  a  certain 
percentage  of  business  property  can  be  included.  This  feature 
especially  characterizes  this  act,  and  distinguishes  it  in  a  marked 
manner  from  the  other  laws  governing  the  same  subject-matter. 

It  may  be  said  that  the  mayor  would  be  presumed  to  know 
whether  the  city  of  Newburgh  was  in  proper  proportion  residen- 
tial territory,  or  was  a  business  district,  and  therefore  it  was 
not  necessary,  in  addressing  the  petition  to  him,  to  describe  the 
character  of  the  city  of  Newburgh,  whether  it  was  exclusively 
for  residences,  or  in  the  proper  proportion  a  residence  district. 
But  this  does  not  answer  the  case.  When  a  petition  is  presented 
to  the  mayor  of  the  city  of  Cleveland  by  any  residence  district, 
the  law  does  not  presume  that  the  mayor  has  knowledge  of  the 
fact  that  the  district  in  which  the  election  is  required  is  a 
residence  district,  but  it  must  be  set  out,  by  proper  metes  and 
bounds,  to  comply  with  the  peculiar,  detailed  and  exact  require- 
ments of  the  statute. 

The  answer  of  the  contestee  in  this  case  seeks  to  import  into 
the  case  the  fact  that  the  city  of  Newburgh  is  a  residence  dis- 
trict; that  it  is  ''a  clearly  described,  contiguous,  compact  sec- 
tion and  territory,  bounded  by  corporate  lines,  and  containing 
the  number  of  qualified  electors,"  etc.  It  must  be  conceded, 
I  think,  that  bringing  this  fact  onto  the  record  does  not  supply 
its  absence  from  the  petition,  and  this  petition  must  be  dealt 
with  just  as  it  was  presented  to  the  mayor  of  Newburgh. 

It  may  be  regretted  that  the  conclusion  to  which  the  court 
has  come  may  be  athwart  the  popular  sentiment  of  the  city  of 
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Newburgh,  and  result  in  setting  aside  their  expressed  wishes  at 
the  polls.  The  court  is  not  responsible  for  the  fact  that,  in  the 
trial  of  a  contested  election  under  the  Brannock  Law,  the  pro- 
bate judge  has  ** final  jurisdiction  to  hear  and  determine  the 
merits  of  the  proceeding."  If  the  election  is  clearly  and  con- 
clusively shown  to  be  irregular  and  illegal  from  its  inception, 
whatever  may  be  the  opinion  or  sentiment  of  the  court  upon  the 
general  subject,  the  result  must  be  the  same. 

The  conclusion  which  the  court  has  reached,  therefore,  may 
be  summed  up  as  follows : 

1st.  The  election  in  the  city  of  Newburgh  on  the  13th  day 
of  August,  1904,  on  the  question  of  the  liquor  traffic,  was  sought 
to  be  instituted  and  carried  forward  under  the  act  (97  Ohio 
Laws,  87)  commonly  known  as  the  ** Brannock  Law,*'  and  not 
under  95  Ohio  Laws,  87,  commonly  known  as  the  **Beal  Law.*' 

2d.  The  petition  under  which  said  election  was  held  was 
addressed  to  the  mayor,  and  to  have  made  the  election  legal 
under  the  Beal  Law  should  have  been  addressed  to  the  city 
council  of  the  city  of  Newburgh. 

3d.  The  petition  made  by  favor  of  97  Ohio  Laws,  page  87, 
is  a  fundamental  and  jurisdictional  act,  and  must  substantially 
comply  with  the  requirements  of  said  act. 

4th.  The  petition  filed  with  the  mayor  of  the  city  of  New- 
burgh, on  the  20th  day  of  July,  1904,  invoking  the  election  held 
on  the  13th  day  of  August,  1904,  was  defective  in  that  it  did 
not  describe  any  residence  district  in  the  city  of  Newburgh,  nor 
describe  the  entire  city  as  being  a  residence  district,  or  residence 
corporation. 

It  is  held  therefore  that  the  election  held  on  the  13th  day  of 
August,  1904,  was  illegal  and  void,  and  must  be  set  aside,  and 
the  petition  of  the  contestor  granted. 

Dunning,  Tracy,  Morrow  &  Hathaway,  and  Herrick  tSr  Hop- 
kins, for  the  petitioner. 

Wilcox,  Cottister,  Hadden  &  Parks,  and  W.  C.  PoUner,  for 
Fred  Axel,  Mayor  of  the  City  of  Newburgh. 
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COVENANTS  AGAINST  UQUOR.  SELLING. 

[Common  Pleas  Court  of  Franklin  County.] 

Alma  Rilla  Mooteb  et  ajl  v.  William  Whitman. 

Decided,  November  26,  1904. 

Covenant — Against  Sale  of  Intoxicating  Liquor — Runs  toith  the  Land — 
May  he  Enforced  by  Injunction,  Unless — Encouraging  Breach  of 
Covenant — Works  Estoppel. 

1.  A  covenant  in  a  quit-claim  deed  against  the  manufacture  or  sale 

of  intoxicating  liquors,  made  by  a  grantee,  h.i8  heirs  and  assigns, 
in  favor  of  the  grantor,  his  heirs  and  assigns,  is  a  covenant  run- 
ning with  the  land,  and  is  binding  on  subsequent  grantees  whether 
inserted  in  their  deeds  or  not;  and  the  fact  that  the  original 
grantor  wad  a  tenant  in  common  with  his  grantee,  and  the  owner 
of  only  a  one-fourth  interest  in  the  property,  is  immaterial. 

2.  Where  it  appears  that  the  covenant  as  to  the  sale  of  intoxicating 

liquor  was  inserted  for  the  benefit  of  the  general  conmiunity  and 
adjacent  lot  owners,  it  may  be  enforced  by  any  one  for  the  sole 
and  exclusive  benefli  of  himself,  unless,  as  in  the  case  at  bar,  his 
own  conduct  and  laches  have  deprived  him  of  the  right  to  demand 
such'  enforcement 

Dillon,  J. 

About  the  year  1890,  four  persons,  F.  D.  Simons,  T.  A.  Si- 
mons, Herman  Wirth,  Ijafayette  Wildermuth,  tenants  in  com- 
mon, platted  a  large  number  of  lots  in  the  village  of  Milo,  this 
county.  Immediately  thereafter  and  in  accordance  with  the 
agreement  previously  entered  into  between  them,  they  quit- 
claimed to  each  other  certain  of  these  lots  so  that  each  became 
the  owner  in  fee  simple  of  their  proportionate  number  of  said 
lots.  In  the  quit-claim  deed  made  by  Wildermuth  to  the  other 
three  a  provision  was  inserted  as  follows: 

*'In  consideration  of  the  execution  and  delivery  of  this  in- 
strument the  said  grantees  for  themselves,  their  heirs,  executors, 
administrators  and  assigns,  do  hereby  agree  with  said  Lafayette 
Wildermuth,  his  heirs  and  assigns,  that  they  will  not  manufac- 
ture or  sell  or  permit  to  be  sold  or  manufactured  upon  said 
premises  or  any  part  thereof  any  spirituous,  alcoholic  or  intoxi- 
cating liquors,  ale,  wine  or  beer,  and  that  they  will  insert  in 
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all  conveyances  and  deeds  for  said  lots  that  the  grantees  thereof, 
for  themselves,  their  heirs  and  assiorns  receive  and  take  such 
conveyance  subject  to  the  condition  aforesaid,  and  that  in  case 
they  or  their  heirs  or  assigns  violate  any  of  said  conditions  the 
conveyance  to  them  shall  be  void  and  the  lot  or  lots  therein 
conveyed  shall  revert  to  the  grantors  thereof,  their  heirs  and 
assigns." 

Subsequently  thereto,  the  said  T.  A.  Simons  and  Herman 
Wirth  quit-claimed  the  property  to  Franklin  D.  Simons  without 
out  mentioning  said  covenant,  and  Franklin  D.  Simons  then 
proceeded  to  sell  the  lots  by  warranty  deed  in  which  no  men- 
tion was  made  of  such  covenants  or  conditions,  and  it  has  passed 
through  several  successive  owners  until  one  of  the  lots  was 
purchased  by  the  plaintiff  herein  and  another  of  the  lots  pur- 
chased by  the  defendant.  The  defendant  has  erected  a  saloon 
and  is  engaged  in  the  sale  of  intoxicating  liquors  on  his  lot,  and 
the  plaintiff  setting  forth  these  facts  prays  that  the  defendant 
may  be  enjoined  from  selling  or  permitting  the  sale  of  intoxi- 
cating liquors  upon  his  said  lot. 

The  defense  is  that  the  foregoing  conditions  or  restrictions 
were  not  made  for  the  benefit  of  the  plaintiff's  lots  and  further 
that  the  said  Wildermuth  owned  but  an  undivided  one-fourth 
of  the  said  premises,  and  that  he  had  no  right  or  power  to  place 
any  restrictions  or  conditions  upon  said  lot.  And  further 
that  the  said  T.  A.  Simons  and  F.  D.  Simons  and  Herman 
Wirth  did  not  place  any  conditions  or  restrictions,  and  they 
waived  it  by  deeding  away  their  interests  without  mentioning 
such  condition  or  restrictions. 

Further  the  defendant  says  that  the  said  Franklin  D.  Simons 
not  only  deeded  to  the  defendant  his  lot  free  from  any  re- 
strictions, but  that  the  plaintiff  received  her  lot  through  the 
same  grantor  without  any  restrictions  as  to  her  title. 

It  is  sufficient  to  say  upon  recital  of  the  foregoing  defenses, 
and  upon  the  authorities  now  so  well  est-ablishfid,  that  none  of 
these  constitute  a  defense  to  the  plaintiff's  action. 

For  a  fourth  defense,  however,  the  defendant  claims  that  the 
plaintiff  is  estopped  for  the  reason  that  she  knew  at  the  time 
the  defendant  purchased  the  lot  the  object  and  purpose  for 
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which  he  so  purchased  it,  and  intended  to  use  it,  and,  knowing 
all  this,  they  stood  by  and  permitted  this  defendant  to  erect  a 
building  on  said  lot  and  make  other  improvements,  well  know- 
ing the  object  and  purpose  for  which  said  building  was  being 
erected,  and  that  they  made  no  objection  thereto;  that  the 
said  plaintiff  endeavored  to  sell  him  her  lot  for  the  same  pur- 
pose and  object;  that  by  reason  of  these  facts  the  plaintiff  is 
estopped  to  maintain  this  action. 

My  •finding  in  this  case  is  that  the  covenant  exacted  of  the 
grantees  by  Wildermuth  is  binding  even  though  he  were  but  a 
one-fourth  owner  of  the  property,  and  that  by  the  use  of  the 
words  in  the  deed  above  quoted,  this  is  a  covenant  running 
with  the  land,  and  as  to  which  it  is  immaterial  whether  the  sub- 
sequent grantees  inserted  the  same  clause  in  their  deeds  or 
not 

The  authorities  upon  this  point  are  too  well  settled  to  require 
this  court  to  cite  them. 

It  also  seems  manifest  from  the  words  used  in  this  deed,  and 
by  all  the  circumstances  of  the  platting  of  these  lots  that  inser- 
tion of  this  condition  or  covenant  was  for  the  benefit  of  the 
general  community  and  adjacent  lot  owners  of  the  addition. 
And  this  being  the  case  the  courts  have  established  that  any 
person  may,  for  the  sole  and  exclusive  benefit  of  himself,  en- 
force by  injunction  the  observance  of  this  covenant.  The  ac- 
tion* of  injunction,  therefore,  is  purely  personal  to  the  plaint- 
iff, and  for  his  sole  benefit,  and  advantage.  The  attempted 
enforcement  of  the  covenant  therefore  by  the  means  adopted 
in  this  case  bring  to  bear  upon  the  plaintiff  in  this  case  all  the 
rules  of  equity  affecting  such  cases.  Among  others,  it  is  proper 
for  the  defendant  to  invoke  the  doctrine  of  estoppel  and  laches 
if  such  be  the  case.  Therefore,  aside  from  the  opinion  of  this 
court  that  the  deed  in  question  is  fully  sufiicient  to  establish  a 
covenant  running  with  the  land,  and  which  will  warrant  the 
various  forms  of  relief  to  which  parties  are  thereby  entitled, 
nevertheless  such  an  order  will  not  issue  in  the  behalf  of  a  par- 
ticular person  who  by  his  own  conduct  has  estopped  himself. 

The  authorities  are  most  numerous,  and  commencing  with 
the  ease  of   Whitney  v.   Union  Railway   Company,   11   Gray 
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(Mass.),  359,  this  doctrine  has  been  maintained.     As  stated 
there  in  a  similar  case  to  the  one  at  bar — 

**It  is  very  clear  that  a  suit  in  equity  to  compel  a  compli- 
ance with  such  stipulations  concerning  the  use  of  property 
must  be  seasonably  commenced,  before  the  persons  in  possession 
of  the  estate  have  expended  money  or  incurred  liabilities  in 
erecting  buildings  or  other  structures  upon  the  premises.  It 
would  be  contrary  to  equity  and  good  conscience  to  suffer  a 
party  to  lie  by  and  see  acts  done  involving  risk  and  expense 
by  others  and  then  permit  him  to  enforce  his  rights  and  thereby 
inflict  loss  and  damages  upon  parties  acting  in  good  faith. 
In  such  cases  a  prompt  assertion  of  right  is  essential  to  a  just 
claim  for  relief  and  equity." 

See  High  on  Injunctions,  Section  1159,  and  cases  there  cited. 

The  evidence  in  this  case  satisfied  me^  that  the  plaintiff  here 
not  only  desired  and  was  anxious  to  sell  her  own  property  to 
the  defendant  before  he  purchased  his  present  lot  for  the  very 
uses  and  purposes  of  which  she  now  complains,  but  that  she 
stood  by  after  his  purchase  and  permitted  him  to  erect  the  pres- 
ent building  and  go  to  a  large  expense  of  fitting  the  same  up, 
and,  therefore,  as  this  right  is  purely  personal  to  the  plaintiff 
for  her  sole  use  and  benefit,  the  relief  sought  in  this  case  must, 
on  principle,  be  as  to  this  plaintiff  denied.  Exception  noted. 
Appeal  bond,  $100. 

C.  T,  Clark,  for  plaintiff. 

E,  C.  Turner,  for  defendant. 
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EQUITABLE  FORECLOSURE  IN  PARTITION  PROCEEDINGS. 

[Superior  Court  of  Cincinnati,   Special   Term.] 

Rose  Moorman  v.  John  II.  Voss. 

Decided,  April,  1905. 

Mortgage — Securing  Various  Notes — Upon  One  of  Which  There  is  a 
Suretu— Equitable  Foreclosure  in  Partition  Proceedings — Not 
Res  Judicata,  When — Application  of  Proceeds — Notice  to  Surety. 

1.  Where  various  notes  are  secured  by  mortgage,  and  equitable  fore- 

closure is  sought  in  a  partition  proceeding  to  which  both  the  mort- 
gagor and  mortgagee  are  parties,  it  can  not  be  maintained  that 
a  particular  note  secured  by  the  mortgage,  but  upon  which  there 
is  a  surety,  was  merged  in  the  finding  in  the  suit  in  partition 
to  which  the  surety  was  not  a  party. 

2.  Neither  can  it  be  maintained  that  the  fund  realized  on  the  mort- 

gage was  applied  in  whole  or  in  part  to  this  particular  note, 
inasmuch  as  under  the  common  law  rule,  which  prevails  in  Ohio, 
the  fund  is  applied  in  accordance  with  equitable  principles  if  it 
be  applied  in  accordance  with  the  Intention  of  the  parties,  whether 
the  payment  be  made  voluntary  or  by  operation  of  law. 

3.  The  requirement  of  Section  5833,  as  to  notice  by  a  surety  to  the 

principal  debtor,  must  be  strictly  complied  with,  and  where  the 
principal  debtor  is  a  woman  notice  to  her  husband  does  not 
satisfy  the  statute. 

4.  In  a  suit  against  the  principal   debtor  and  the  surety,   it  is  not 

error  to  permit  the  Introduction  of  parol  testimony  on  the  part 
of  the  mortgagor,  to  explain  the  words  "unless  otherwise  satis- 
fied" found  in  the  mortgage. 

HOFFHEIMER,  J. 

Heard  on  motion  for  a  new  trial. 

This  matter  came  on  to  be  heard  on  a  motion  for  a  new  trial. 
The  action  was  on  a  promissory  note.  The  co-defendant,  Rob- 
ert Moorman,  made  no  defense.  Defendant  Voss  urged  several 
defenses.  He  claimed  to  be  a  surety  merely;  that,  as  such,  he 
gave  Mrs.  Morman,  the  principal  creditor,  sufficient  notice  to 
proceed  to  suit  against  defendant  Moorman,  as  required  by  law. 
He  also  claimed  that  she  was  the  owner  of  the  note,  but  that, 
as  a  matter  of  fact.  Prank  Moorman,  her  husband,  was  the 
owner  of  the  note.    Verdict  was  for  plaintiff. 
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Several  grounds  are  assigned  for  a  new  trial,  and  these  will 
be  briefly  considered,  seriatim. 

1.  It  is  claimed  that  a  certain  partition  proceeding,  insti- 
tuted in  the  Hamilton  County  Common  Pleas  Court,  entitled 
Louisa  M.  Voss  v.  Frank  J.  Moorman,  Rose  F.  Moorman  et  al, 
No.  121,778,  is  res  adjudicata  as  to  the  proceeding  now  under 
consideration.  In  that  proceeding  Rose  F.  Moorman,  plaintiff 
herein,  was  one  of  the  parties,  and  it  also  appears  she  held  a 
certain  mortgage  executed  by  Robert  A.  Moorman  on  the  un- 
divided interest  of  said  Robert  A.  Moorman  in  the  property  in- 
volved, securing  various  notes,  among  others  the  one  in  contro- 
versy, and  upon  which  defendant  Voss  claimed  to  be  surety. 
As  far  as  this  mortgage  was  concerned  that  proceeding  was 
merely  one  for  equitable  foreclosure.  In  the  an&^ver  and  cross- 
petilion  Rose  P.  Moorman  maikes  the  following  prayer: 

** Wherefore,  this  answering  defendant  prays  that  the  said 
mortgage  be  satisfied  out  of  the  proceeds  of  sale  of  ibe  prop- 
erty herein  sought  to  be  partitioned  if  sold,  and  in  case  said 
defendant,  Robert  A.  Moorman,  elects  to  take  his  undivided 
one-fifth  interest  in  certain  premises,  that  said  mortgage  attach 
and  become  a  lien  upon  said  certain  premises." 

So  that  it  will  be  observed  there  was  no  prayer  for  personal 
judgment  as  against  Robert  Moorman  or  this  defendant  Voss. 
The  notes  secured  by  the  mortgage  were  not  set  out,  nor,  as  a 
matter  of  fact,  were  they  sued  upon.  Mr.  Voss  was  not  made 
a  party  by  the  cross-petition,  and  was  in  no  sense  before  the 
court  on  this  matter.  In  this  n»gard  the  case  is  to  be  distin- 
guished from  Brigel  v.  Creed,  65  O.  S.,  40,  relied  on  by  coucsel 
for  defendant.  In  the  Brigel  case  it  will  be  observed  the  surety, 
Mrs.  Brigel,  was  a  party  to  both  actions,  and  the  finding  was 
against  her  and  her  husband  in  the  firet  case.  Upon  the  answer 
and  cross-petition  of  Rose  F.  Moorman,  the  court  made  a  **fi!id- 
ing,"  but  not  a  judgment  (Maley  v.  Murray,  2  Nisi  Prius,  614; 
Commissioners  v.  Rhodes,  26  0.  S.,  644).  And  under  the  cir- 
cumstances, therefore,  we  think  the  claim  untenable  that  the 
particular  note  sued  on  in  this  action  was  merged  in  that 
finding. 
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2.  Neither  can  it  be  claimed  that  the  money  realized  on 
said  mortgage  was  applied  in  whole  or  in  part  to  this  particular 
note.  The  court,  in  the  partition  proceedings,  found  a  cer- 
tain amount  due  Mrs.  Moorman  upon  the  mortgage,  and  it 
was  ordered  paid  on  account.  Was  it  not  her  right  to  apply 
this  money  according  to  the  intention  of  the  parties  to  the 
mortgage?  I  am  of  opinion  that  it  was,  especially  if  the  in- 
tention of  the  parties  to  the  mortgage  could  be  ascertained 
{Gaston  v.  Barney,  11  O.  S.,  506).  Under  instruction  from 
the  court  the  jury  doubtless  ascertained  what  the  intention  of 
the  parties  to  the  mortgage  was  (the  language  of  the  mortgage 
seemed  ambiguous  on  this  point),  and  it  found  that  Mrs.  Moor- 
man applied  the  proceeds  in  accordance  with  the  intention  of 
the  parties,  to  notes  1,  2  and  3,  which  were  notes  upon  which 
Robert  A.  Moorman  stood  alone.  The  defeasance  clause  of  said 
mortgage  was  as  follows: 

**  Provided,  nevertheless,  that  if  the  said  mortgagor,  Robert 
A.  Moorman,  pay  or  cause  to  be  paid  the  following  promissory 
not^s  of  his  hereafter  designated  1,  2  and  3;  and  that  unless 
otherwise  satisfied  he  pay  or  cause  to  be  paid  the  following 
obligations  herein  designated  4  and  5,*'  etc. 

Obligation  4  is  the  note  in  controversy.  Therefore,  unless 
the  law  applied  the  proceeds  realized  to  all  the  notes  secured 
by  the  mortgage,  then  no  part  of  said  proceeds  was  applied  to 
obligation  4.  Mr.  Cash  contends,  that  Mrs.  Moorman  might 
have  made  the  application  of  the  proceeds  as  she  claims  it  was 
made  by  her,  had  the  payment  been  voluntary;  that  inasmuch 
as  the  payment  was  involuntary— made  by  operation  of  law— 
the  proceeds  are  to  be  applied  to  all  the  notes  in  accordance 
with  ** equitable  principles''  (Jones  on  Mortgages,  6th  Edition, 
1683a).  As  pointed  out  by  counsel  for  plaintiff,  this  writer 
evidently  follows  National  Bank  v.  Moore,  112  N.  Y.,  543.  But 
there  seems  to  be  a  decided  difference  of  opinion  in  the  courts 
of  the  various  states  as  to  what  application  **  equitable  princi- 
ples" require,  the  difference  arising,  no  doubt,  because  some  of 
the  states  follow  the  civil  law  and  others  the  common  law. 
The  New  York  case  follows  the  civil  law.  As  far  as  this  state 
is  concerned,   however,   the   questions  seems   to   bo   settled   in 
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Oaston  V.  Barney,  supra,  which  case  cites  with  approval  Bank 
V.  Benedict,  15  Conn.,  437,  which  is  a  foreclosure  case.  Ohio 
follows  the  common  law. 

It  seems,  therefore,  that  the  fact  that  the  payment  of  the 
money  to  Mrs.  Moorman  was  involuntary,  that  is,  obtained 
under  the  foreclosure  of  the  mortgage,  would  make  no  differ- 
ence. 

3.  During  the  progress  of  the  trial,  the  court  ruled  that 
notice  to  Frank  Moorman,  husband  of  plaintiff,  by  defendant 
Voss,  was  insuflScient,  under  Section  5833,  to  discharge  Mr. 
Voss  as  surety,  if  he  was  such.    Said  section  is  as  follows : 

**A  person  bound  as  surety  in  a  written  instrument  for  the 
payment  of  money,  or  other  valuable  thing,  may,  if  a  right  of 
action  accrue  thereon,  require  his  creditor,  by  notice  in  writing, 
to  commence  an  action  on  such  instrument  forthwith,  against 
the  principal  debtor;  and  unless  the  creditor  commence  such 
action  within  a  reasonable  time  thereafter,  and  proceed  with 
due  diligence,  in  the  ordinary  course  of  law,  to  recover  judg- 
ment against  the  principal  debtor  for  the  money  or  other  valu- 
able thing  due  thereby,  and  to  make,  by  execution,  the  amount 
thereof,  the  creditor,  or  the  assignee  of  said  instrument,  so  fail- 
ing to  comply  with  the  requisition  of  such  surety,  shall  thereby 
forfeit  the  right  which  he  would  otherwise  have  to  demand 
and  receive  of  such  surety  the  amount  due  thereon.  *' 

And  the  court  held  that  said  notice  was  insuflScient,  because 
the  surety  failed  to  strictly  comply  with  the  terms  of  the  said 
statute  by  failing  to  serve  notice  upon  Mrs.  Moorman  herself. 
Defendant  contends  that  said  section  is  to  be  liberally  con- 
strued, and  that  the  notice  given  by  Voss  to  the  plaintiflf's 
agent  (husband)  was  suflficient.  There  was  also  testimony  tend- 
ing to  show  that  Prank  Moorman  was  agent  for  his  wife  in  the 
matter  of  said  note,  at  certain  times.  Many  states  have  stat- 
utes substantially  similar  to  our  own  that  provide  for  service 
of  written  notice  on  the  creditor  to  sue,  by  one  claiming  to  be 
a  surety. 

Referring  to  the  notice,  a  writer  on  suretyship  says : 

''Notice  must  be  delivered  to  the  creditor  in  person  and  not 
to  his  agent"  (Pingree  on  Suretyship,  Section  145). 
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In  Coy  Kendall  v.  Constable,  it  seems  that  notice  to  the  at- 
torney is  insufficient  {Coy  Kendall  v.  Constable,  48  Hun.,  360). 

In  a  case-  where  the  notice  was  to  creditor's  attorney  and 
directed  him  and  not  the  creditor  to  institute  proceedings,  the 
court  said: 

*'It  is  clear,  we  think,  that  the  written  notice  described  in 
this  paragraph  of  the  answer  is  not  such  a  notice  as  the  section 
quoted  requires  to  be  given.  The  remedy  given  by  Section 
672  of  our  code  of  practice  to  sureties  upon  written  contracts 
is  purely  a  statutory  remedy,  and  has  never  been  regarded  as 
part  of  the  common  law  {Halstead  v.  Brown,  17  Ind,,  202.) 
The  surety  who  desires  to  avail  himself  of  the  remedy  must 
do  just  what  Section  672  (compare  Section  5833,  Revised 
Statutes  of  Ohio),  in  plain  terms,  requires  him  to  do;  he 
must,  by  written  notice,  require  the  creditor  or  obligee  to  in- 
stitute an  action  on  the  contract.  The  notice  in  this  case  is 
insufficient"  {Driskoll  v.  Commissioners,  53  Ind.,  532.  See, 
also,  Trustees  v.  Southard,  31  111.  App.,  359,  at  page  364; 
Davis  V.  Snead,  33  Grattan,  705,  at  pages  708,  709;  Suffington 
Y.Jeffries,  15  Mo.,  628). 

In  the  latter  case  the  notice  was  given  to  the  attorney  or 
agent  of  the  person  having  the  right  of  action,  and  the  court 
said  he  was  not  the  person  to  be  served  with  notice  under  the 
terms  of  the  statute,  and  that  the  surety  is  held  strictly  to  pur- 
sue the  terms .  pointed  out  by  the  statute  before  he  can  re- 
cover. 

It  is  often  said  a  surety  is  a  favorite  in  the  law.  Even  if 
that  is  true,  we  see  no  reason  why  he  should  be  permitted  to 
evade  his  fixed,  definite  responsibility  to  the  principal  creditor 
by  failing  to  strictly  comply  with  the  terms  of  a  statute  pur- 
posely enacted  in  his  favor. 

In  Clark  v,  Osbom,  the  court  said: 

''The  suretyship  is  accepted  with  knowledge  of  its  terms. 
It  gives  rights  to  both  parties.  The  rif?ht  of  the  crerlitor  is  to 
disregard  with  impunity  any  notice,  not  in  strict  conformity 
with  its  terms"  (Clark  v.  Osbom,  41  0.  S.,  28). 

In  view  of  the  foregoing,  I  must  adhere  to  the  ruling  made 
during  the  trial,  namely,  that  Section  5833,  Revised  Statutes, 
must  be  strictly  complied  with;  and  that  inasmuch  as  there 
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was  no  notice  to  the  plaintiff,  the  notice  to  her  husband  was 
insufficient  in  law,  and  could  not  work  a  discharr^e  of  the 
srurety. 

4.  It  is  also  contended  that  the  court  erred  in  permitting 
Robert  Moorman  to  give  parol  testimony  to  explain  the  words 
** unless  otherwise  satisfied''  {McMasJbers  v.  Insurance  Company, 
55  N.  Y.,  222,  seems  to  sustain  the  position  of  the  court.) 

The  motion  for  a  new  trial  must  be  overruled. 

Denis  F.  Cask,  for  the  motion. 

Stephens,  Lincoln  &  Stephens,  contra. 


RIGIfTS  OF  SUB-CONTRACTORS  APTRR  DEATH  OP 
PRINCIPAL  CONTRACTOR. 

[Common   Fleas  Court  of  Franklin  County.] 

Bergin  v.  Braun. 

Decided,  January  4,  1905. 

Contractor — Death  of  Principal  Contractor — Rights  of  Sub-Contractors 
Thereafter — Claims  of  Other  Creditors  Superior,  When — Liens  for 
Labor  and  Material. 

1.  The   rights   of    sub-contractors   are    fixed    and    determined    at   the 

death  of  the  head  contractor,  unless  his  personal  representatives 
undertake  to  complete  the  work. 

2.  A  fund  due  the  head  contractor  at  the  time  of  his  death,  but  re- 

maining in  the  possession  of  the  owner  of  the  property,  is  sub- 
ject to  the  lien  of  the  suthoon tractor  for  labor  and  material 
furnished  prior  to  the  death  of  the  head  contractor,  and  the 
perfecting  of  such  lien  can  not  be  prevented  by  the  personal 
representatives  of  the  deceased  head  contractor. 

3.  Creditors   of   a   head   contractor   are   entitled    to    priority   over    a 

sub-contractor,  where  they  secure  their  claims  prior  to  the  giving 
of  notice  by  the  sub-contractor  to  the  owner. 

Bigger,  J. 

This  case  is  submitted  under  the  provisions  of  Section  5207, 
Revised  Statutes,  which  authorizes  parties  having  a  controversy 
to  submit  it  to  the  oourt  upon  an  ajn'oed  statement  of  facts. 

As  this  statement  is  somewhat  lengthy,  I  will  not  now  stop  to 
recite  the  facts,  but  will  state  my  conclusions. 
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The  questions  here  presented  are  of  interest  and  somewhat 
unusual  and  apparently  have  not  been  before  the  courts  of  this 
state  so  far  as  appears  from  any  reported  eases. 

After  a  somewhat  careful  consideration  of  the  ciuestions  here 
raised,  I  am  of  opinion  that  the  mechanic's  lien  of  Bergin  is 
a  valid  lien  and  entitled  to  priority  over  the  other  claimants; 
that  the  defendant,  Braun,  has  no  lien,  and  that  the  adminis- 
trator of  Westeamp's  estate  is  entitled  to  the  remainder  of  the 
fund  after  the  payment  of  the  lien  of  Bergin.  In  brief,  my 
reasons  for  this  decision  are  these: 

Upon  the  death  of  Westcamp  the  contract  between  him  and 
Marion  was  terminated,  or  at  least  it  was  within  the  power  of 
his  personal  representatives  to  terminate  it  with  the  con^^ent 
of  the  court,  which  was  d'one  (8  Ohio  State,  450). 

The  mechanics  lienors  were  sub-contractors  performing  labor 
and  furnishing  material  under  the  contract  with  Westcamp, 
the  head  contractor.  They  could  not  afU^r  his  death  either  per- 
form labor  or  furnish  material  so  as  to  charge  his  estate.  Their 
rights,  whatever  they  were,  were  fixed  and  determined  at  the 
death  of  the  head  contractor  unless  his  personal  representative 
should  see  fit  to  complete  the  same  under  the  original  contract. 
From  this  it  follows  that  the  defendant,  Braun,  not  having 
served  notice  upon  the  owner  within  ninety  days  from  the  date 
of  his  death,  and  that  of  the  furnishing  of  the  last  material  and 
labor  which  in  my  view  of  the  case  he  could  furnish  so  as  to 
charge  the  head  contractor,  has  no  mechanic's  lien  and  his  at- 
tempt to  perform  some  labor  under  this  contract  after  the  death 
of  Westcamp,  and  after  the  contract  had  been  terminated  under 
which  the  labor  was  performed  and  material  furnished,  was  in- 
effective to  save  the  notice  of  March  21,  which  was  subsequent 
to  the  time  the  contract  was  annulled,  from  the  bar  of  the  stat- 
ute. 

It  was,  however,  the  right  of  sub-contractors  having  per- 
formed labor  and  furnished  material  beforfe  the  death  of  the 
head  contractor  to  perfect  their  lien  after  his  death  as  pro- 
vided by  law.  Their  rights  had  attached  under  the  contract 
prior  to  the  death  of  Westcamp  by  the  furnishing  of  labor  and 
material,  and  his  death  could  not  prevent  them  from  taking 
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those  steps  which  were  necessary  under  the  mechanics*  lien 
law  to  preserve  their  lien.  The  labor  was  performed  and  the 
material  furnished  under  the  contract  during  its  existence,  and 
the  law  furnishes  the  remedy  to  such  sub-contractors  which  can 
not  be  taken  away  by  the  death  of  the  head  contractor.  The 
personal  representative  stands  in  no  better  position  than  the 
head  contractor  and  can  no  more  defeat  the  right  of  sub-contrac- 
tckrs  who  have  taken  the  requisite  steps  to  perfect  their  liens 
than  could  the  head  contractor. 

It  seems  to  me  that  the  case  here  presented  is  not  analogous 
to  that  of  a  bona  fide  assignment  of  a  claim  by  a  head  con- 
tractor, or  the  appointment  of  a  receiver  at  the  suit  of  credi- 
tors. The  law  looks  with  a  favorable  eye  upon  a  diligent  cred- 
itor, and  where  they  have  taken  steps  to  secure  their  claims 
prior  to  the  notice  by  the  sub-contractors  to  the  owners,  the 
rights  of  the  sub-contractors  are  inferior  to  the  rights  of  such 
creditors. 

But  I  do  not  see  any  force  in  the  contention  that  a  fund 
due  to  the  head  contractor  at  the  time  of  his  death,  but  not 
having  passed  into  his  possession,  nor  afterwards  into  the  pos- 
session of  his  personal  representative,  but  still  remaining  in  the 
hands  of  the  owner,  is  not  subject  to  a  lien  in  favor  of  the 
sub-contractor,  who  takes  the  requisite  steps  to  perfect  his  lien 
under  the  statute.  From  this  it  follows  that  the  plainiflf  has  a 
valid  lien  upon  the  fund  which  is  prior  to  any  right  of  that  of 
the  administrator  of  Westcamp.  The  defendant,  Braun,  how- 
ever, having  secured  no  valid  lien,  stands  only  in  the  position 
of  a  general  creditor  of  the  estate  of  Westcamp. 

While  I  findi  no  cause  in  which  the  exact  questions  here  raised 
were  decided,  I  call  attention  to  a  case  decided  by  Judge  Storer 
of  Cincinnati  and  reported  in  2d  Disney,  at  page  184,  which  is 
somewhat  similar  and  instructive. 

L.  F,  Safer,  for  plaintiff. 

Snyder  &  Clutch,  for  defendant. 
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ALLOWANCES  TO  TAX  INQUISITORS. 

[Common  Pleas-  Court  of  Franklia  County.] 

The  State  op  Ohio,  ex  rel  Augustus  T.  Seymour,  Prose- 

ciyTiNG  Attorney  op  Franklin  County,  Ohio,  v. 

Bailey  W.  Gilfillan  et  al. 

Decided,  May  31,  1906. 

Taxation — Omitted  Returns — Appointment  of  Inqiisitota  for  Discov- 
ery of — Unconstitutional  Sections-^The  Limitation  in  Section 
1343-4  Should  he  Disregarded — Tax  Inquisitor  an  Employe — Valid 
and  Invalid  Features — Of  Inquisitorial  Contracts — Percentages 
Disallowed  on  Penalties — Discoveries  of  Omitted  Property  from 
Probate  Court  Inventories — Real   Estate — Exclusive   Privileges, 

1.  Sections  1343a  and  1343  &,  providing  for  the  employment  in  certain 

counties  of  persons  to  discover  property  omitted  from  the  tax 
duplicate  and  providing  penalties  for  the  omission  thereof,  are 
unconstitutional  for  the  lack  of  uniformity  of  operation. 

2.  The  limitation  found  in  Section  1343-4,  upon  the  operation  of  Sec- 

tions 1343-1,  1343-2  and  1343-3,  should  be  disregarded  an4  these 
statutes  upheld. 

3.  The  dutios  of  a  tax  Inquisitor  are  not  thoee  of  a  public  officer 

but  of  an  employe,  an<d  the  provision  for  his  appointment  rather 
than  election  is  therefore  not  open  to  constitutional  objection. 

4.  Contracts  entered  into  by  county  officers  with  tax  inquisitors  are 

not  illegal  because  they  stipulate  for  the  payment  of  a  percent- 
age on  real  estate  which  the  inquisitor  causes  to  be  returned  for 
taxation;  or  because  of  a  severable  provision  for  the  payment  of 
a  percentage  to  the  inquisitor  on  penalties;  or  because  they  em- 
power the  inquisitor  to  compel  the  auditor  to  hold  examinations 
of  owners  of  omitted  property  at  his  request  and  in  his  presence; 
or  because  of  the  clothing  of  an  inquisitor  with  an  exclusive 
privilege;  or  because  the  contract  possesses  a  prospective  opera- 
tion; or  because  the  policy  of  making  such  contracts,  or  of  pay- 
ing 90  large  a  percentage  for  the  work  performed,  does  not  meet 
with  the  full  approval  of  the  courts;  or  because  of  failure  to 
enter  the  contracts  in  the  minutes  of  the  county  commissioners 
as  provided  in  Section  878 ;  or  because  an  inquis-itor  who  gave  bond 
in  aoordance  with  the  statute  and  the  contract,  failed  to  sign 
the  contract;  or  because  there  is  no  finding  on  the  commissioners' 
record  that  they  bad  reason  ito  believe  at  the  time  the  contract  was 
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mad'B  that  there  was  property  withia  the  county  which  had  been 
improperly  omitted  from  taxation. 

5.  A  tax  inquisitor  is  not  entitled  to  a  percentage  on  the  fifty  per 

cent,  penalty  added  by  law,  or  to  any  percentage  on  penalties 
levied  and  collected  as  such,  and  where  there  is  a  provision  in 
the  contract  for  the  payment  of  a  percentage  on  penalties,  it  will 
be  diERillowed. 

6.  An  inquisitor  is  not  excluded  from  furnishing  evidence  of  omitted 

property  to  be  listed*  in  the  name  of  a  decedent,  and  may  discover 
the  existtenoe  of  such  property  from  inventories  filed  in  the  probate 
court,  but  his  compensation  will  be  limited  to  a  percentage  on 
taxes  collected  on  property  which  should  have  been  returned  in 
the  lifetinw  of  the  decedent. 

7.  An  auditor  Is  not  bound  to  assume  that  the  returns  for  taxation 

as  made  are  false,  and  the  inquisitor  in  this  case  is  entitled  to 
a  percentage  on  taxes  collected  on  additions  made  to  the  returns 
for  preceding  years  of  insurance  companies. 

Rathmell,  J. 

In  this  action  it  is  sought  to  enjoin  the  defendant,  Gilfillan, 
from  presenting  any.  vouchers  to  the  auditor  of  this  county  on 
account  of  compensation  claimed  by  him  under  certain  con- 
tracts mentioned  in  the  petition;  the  auditor,  L.  Ewing  Jones, 
from  issuing  to  him  any  warrants  on  account  of  such  com- 
pensation so  claimed;  and  the  treasurer,  Bowland,  from  pay- 
ing any  such  warrants;  that  certain  acts  of  the  General  As- 
sembly described  in  the  petition  be  declared  unconstitutional; 
the  contracts  illegal  and  void;  and  that  relator  may  be  granted 
such  other  relief  as  he  may  be  entitled  to  in  equity  and  law. 

The  petition  avers  that  the  county  commissioners,  the  county 
auditor  and  the  county  treasurer,  entered  into  certain  contracts 
with  the  defendant,  Gilfillan,  on  the  dates  respectively,  January 
22d,  1897,  January  26th,  1900,  and  December  24th,  1902,  pro- 
viding that  said  defendant,  for  certain  percentages  therein  men- 
tioneil,  should  search  for  real  and  personal  property  subject  to 
taxation  which  the  owners  thereof  have  neglected  to  list  for 
taxation,  and  to  furnish  the  auditor  such  evidence  as  will  au- 
thorize an  examination  of  such  owners  as  to  such  property  and 
to  subject  same  to  taxation. 

That  the  defendant,  Gilfillan,  now  claims  un:ler  services  al- 
leged^ to  have  been  rendered  by  virtue  of  such  contracts  that  he 


NISI  PRIUS  REPORTS— NEW  SERIES.  155 

1905.]  State,  ex  rel,  v.  Gilfillan  ct  al. 

is  entitled  to  receive  the  stipulated  percentages  on  any  taxes 
on  property  so  improperly  omitted  from  the  duplicate  when- 
ever such  taxes  will  have  been  paid  into  the  treasury ;  and  will 
when  so  paid  present  vouchers  for  such  compensation. 

1.  It  is  averred  that  the  several  contracts  were  drawn  and 
executed  in  accordance  with  Sections  1343a  and  13436;  or  in 
accordance  with  1343-1,  1343-2,  1343-3  and  1343-4  of  the  Re- 
vised Statutes  of  Ohio,  and  are  illeiral  and  void  and  not  au- 
thorized by  any  valid  statute;  that  Sections  1343a  and  13436 
of  the  Revised  Statutes  of  the  act  of  the  General  Assembly 
passed  April  23d,  1884,  are  void,  being  repugnant  to  Section 
26,  Article  II  of  the  Constitution  of  the  state,  which  provides 
that  **all  laws  of  a  general  nature  shall  have  a  uniform  opera- 
tion throughout  the  state." 

The  Supreme  Court  of  the  state  has  made  expression  that  th<^ 
character  of  a  law  as  general  or  local  depends  on  the  character 
of  the  subject-matter.  That  when  the  subject  of  legislation  is  a 
matter  of  general  concern  to  the  state  and  to  every  county  in 
the  state  and  to  the  inhabitants  thereof,  it  is  ofi-^eneral  nature 
{Kellerj  v.  The  State,  6  0.  S.,  271,  272;  State,  ex  rel  Quilhert, 
v.  Yates,  66  0.  S.,  546,  548). 

The  subject  of  this  law,  the  employment  of  persons  to  dis- 
cover property  improperly  omitted  from  the  tax  duplicate,  is 
plainly  one  wLich  may  exist  in,  concern  and  affect  the  people 
of  every  county  in  the  state.  The  fact  that  the  General  As- 
sembly has,  by  two  enactments,  similar  in  substance,  on  this 
subject,  covered  the  territory  of  the  state,  would  seem  to  be 
conclusive  that,  in  its  view,  the  subject  was  one  of  general 
nature. 

The  explicit  language  of  Section  1843a  leaves  no  room  for 
doubt  as 'to  the  scope  and  operation  intended  to  be  given  to  the 
act  of  April  23d,  1885.  It  was  limited  to  counties  of  the  state 
containing  a  city  of  the  first  class,  and  cities  of  the  first  grade 
of  the  second  class.  Under  existing  legislation  at  the  time  of 
its  enactment  the  legislative  intent  that  its  operation  was  not 
to  be  uniform  throughout  the  state  is  apparent.  The  conclu- 
sion follows  that  said  sections  contravene  that  provision  of  the 
Constitution,  and  are,  therefore,  invalid. 


156  FRANKLIN  COUNTY  COMMON  PLEAS. 

State,  ex  rel,  v.  Gilfillan  et  al.  [Vol.  Ill,  N.  S. 

2.  The  law  of  April  lObh,  1888,  and  numbered  Sections 
1343-1,  1343-2,  1343-3  and  1343-4  of  the  Revised  Statutes  is 
challenged  on  the  same  ground.  In  State,  ex  rel,  v.  Crites,  48 
0.  S.,  142,  this  law  was  under  consideration  by  the  Supreme 
Court  and  pronounced  constitutional. 

Counsel  for  relator  silggest  that  the  objection  now  raised  in 
opposition  to  the  act  (Section  26,  Article  II  of  the  Constitu- 
tion) was  not  passed  on  in  that  case.  But  counsel  for  the  de- 
fendants contend  that  the  law  is  not  repugnant  to  that  pro- 
vision. That  if  the  act  of  1885  (Sections  1343a  and  13436)  was 
not  a  proper  subject  for  local  legislation  (as  we  have  held) 
then  the  enactment  was  void  and  the  uniform  operation  of  the 
act  of  1888  was  secured. 

The  rule  is  well  established  that  part  of  a  statute  may  be 
unconstitutional  and  void  and  another  part  valid,  if  what  re- 
mains is  complete  in  itself  and  capable  of  being  enforced  ac- 
cording to  legislative  intent,  independent  of  that  which  is 
rejected  {Presser  v.  Illinois,  116  U.  S.,  252 ;  Treasurer  v.  Bank, 
47  0.  S.,  523,  authority  for  the  proposition). 

The.  enacting  clauses  of  the  act  of  1888  are  general  in  their 
terms,  applying  to  **any  county,"  **any  assessor,"  etc.  But 
Section  1343-4  contains  the  language : 

**This  act  shall  not  in  anv  manner  affect  the  provisions  of 
Sections  1343a  and  13436  as  enacted  April  20th,  1885  (82  0.  L., 
V.  152)." 

Will  striking  out  this  language  give  the  act  a  broader  scope 
as  to  subject  or  territory  than  the  General  Assembly  intended? 
The  answ^ir  to  this  question  will  be  determined  by  the  con- 
struction given  to  Section  1343-4,  i.  c,  whether  it  amounts  to  a 
limitation  or  an  exception. 

In  State,  ex  rel,  Wihnot,  v.  BucMey,  60  0.  S.,  296,  the  court, 
speaking  through  Burket,  J.,  said : 

**  There  is  a  difference  between  an  exception  and  a  limitation. 
When  a  statute  upon  a  subject  of  a  general  nature  is  made  to 
extend  to  the  whole  state  in  one  part  thereof,  and  then  in  an- 
other part  an  attempt  is  made  to  limit  its  operation  to.  territory 
less  than  the  state,  the  limitation  may  be  disregarded;  because 
to  give  it  effect  would  render  the  whole  statute  unconstitu- 
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tional;  and  such  construction  should  be  ^iven  when  reasonable 
as  will  uphold  the  statute  rather  than  one  which  would  defeat 
it." 

We  incline  to  the  view  that  this  principle  of  construction 
finds  application  here. 

It  is  the  purpose  of  the  state  that  all  property  subject  to  tax- 
ation shall  be  equally  taxed.  The  gv?neral  purpose  of  the  Legis- 
lature as  appears  by  all  the  acts  on  this  subject  was  to  afford 
means  whereby  property  which  has  escaped  taxation  mij^ht  be 
brought  upon  the  duplicate. 

Is  the  limitation  in  this  Section  1343-4  of  the  act  so  essen- 
tially and  inseparably  connected  with,  or  so  interdependent 
upon  the  rest  of  the  act,  that  it  can  reasonably  be  claimed  that 
the  General  Assembly  would  not  have  enacted  the  one  without 
the  other?  I  do  not  so  conclude.  If  there  is  any  doubt  about 
it,  such  doubt  should  be  resolved  in  favor  of  the  law.  {Wilson 
V.  Gibson,  1  N.  P.— N.  S.,  565;  State  v.  Kcndle,  52  0.  S.,  346, 
356;  Gilpin  v.  Williams,  25  O.  S.,  283,  294;  State  v.  Frame,  39 
0.  S.,  399,  416). 

In  view  of  the  constitutional  approval  which  the  Supreme 
Court  gave  this  act  of  April,  1888,  in  the  Crites  case,  supra; 
and  considering  that  the  statute  is  upon  a  subject  of  general 
nature,  and  made,  in  the  enacting  clause,  general  in  its  scope; 
and  viewing  the  matter  of  Section  1343-4  as  an  attempt  to  limit 
its  operation  to  territory  less  than  the  state,  the  limitation  will 
be  disregarded,  and  the  statute  upheld. 

3.  It  is  further  contended  that  the  act  of  April  10,  1888,  is 
in  conflict  with  Section  1,  Article  X  of  the  Constitution.  That 
the  duties  which  defendant,  Gilfillan,  is  discharging  as  tax  in- 
quisitor are  duties  of  a  county  officer,  and,  therefore,  he  must 
be  elected. 

The  courts  have  declared  that  the  distinguishing  character- 
istic of  a  public  officer  is  that  the  incumbent  in  an  independent 
capacity  is  clothed  with  some  part  of  the  sovereignty  of  the 
state  to  be  exercised  in  the  interest  of  the  public  as  required 
by  law;  that  he  is  not  a  mere  employe;  that  the  tenure  and 
position  of  the  officer  is  of  a  continuous  character  as  opposed 
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to  a  temporary  employment;  or  employment  for  a  definite  and 
particular  purpose.  {State,  ex  rel  Armstrong,  v.  Halliday,  61 
0.  S.,  171,  172;  State,  ex  rel  Atkj.-Genl,  v.  Jennings,  57  0.  S., 
415,  426;  1  N.  P.— N.  S.,  565). 

The  work  imposed  upon  the  person  to  be  employed  by  the 
officers  mentioned  in  the  statute  is  **to  make  inquiry  and  fur- 
nish the  auditor  the  facts  as  to  any  omissions  of  property  for 
taxation  and  the  evidence  necessary  to  authorize  him  to  subject 
to  taxation  any  property  improperly  omitted  from  the  tax 
duplicate. '*  lie  is  an  employe.  He  is  an  aid  to  the  taxing 
officer.  His  duties  arise  out  of  contract;  and  his  employment 
is  dependent  for  its  duration,  its  extent  ami  character,  upon 
the  terms  of  the  contract,  and  is  for  a  definite  and  particular 
purpose. 

''The  power  of  the  Legislature,''  says  Minshall,  J.,  in  Staie 
V.  Kendle,  52  0.  S.,  356,  *'to  provide  for  the  appointment  of 
persons  to  act  as  assistants  in  an  office  filled  by  election  has  not 
and  can  not  well  be  questioned." 

A  similar  question  was  under  consideration  in  the  case  of 
State,  ex  rel  Wilson,  v.  Gibson,  1  N.  P. — N.  S.,  565,  which  was 
affirmed  by  the  Supreme  Court,  February  16,  1904,  and  holding 
advi^rse  to  the  claim  of  the  relator  in  this  ease.  It  seems  to  mo 
that  the  question  comes  within  the  principle  decided  in  that  case 
and  is  not  in  conflict  with  Section  1,  Article  X  of  the  Constitu- 
tion. 

4.  Our  conclusion  reached  as  to  the  validity  of  Section  1343« 
and  13436  makes  it  unnecessary  to  consider  the  question  made 
as  to  the  repugnancy  of  those  sections,  to  Section  1,  Article 
XIV  of  the  amendments  to  the  Constitution  of  the  United 
States. 

5.  It  is  further  claimed  that  the  said  several  contracts  are 
respectively  unauthorized,  illegal  and  void  for  the  reasons : 

(1)  That  they  stipulate  for  percentage  on  all  money  paid 
into  the  county  treasury  as  taxes  on  improperly  omitted  real 
estate  which  the  inquisitor  may  claim  to  have  discovered  and 
procured  to  be  returned  for  taxation. 
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The  claim  is  made  that  the  statute  does  not  authorize  em- 
ployment with  respeot  to  omitted  real  estate.  That  payment  is 
limited  to  omitted  personal  property. 

The  petition  recites  that  under  the  contract  of  January  26, 
1900,  the  defendant,  Gilfillan,  claims  to  have  furnished  infor- 
mation on  October  5th,  1900,  to  the  auditor  upon  which  the 
auditor  entered  upon  the  omitted  tax  duplicate,  on  account  of 
real  property  improperly  omitted  from  the  duplicate,  in  the 
name  of  Alice  Gollins  (valuation  $800),  for  the  years  1895  to 
1900,  on  which  said  defendant  claims  compensation  at  the  rate 
mentioned  in  the  contract,  $27.26.  And  a  like  claim  of  $4.95 
for  information  furnished  the  auditor  upon  which  he  entered 
taxes  on  real  property  of  Peter  Preibus,  for  the  year  1904, 
valuation  $1,650. 

A  contract  made  in  pursuance  of  a  statute  must  be  construed 
as  though  such  statute  had  been  incorporated  into  such  con- 
tract; and  this  is  so  whether  such  law  affects  its  validity,  con- 
struction, discharge  or  enforcement.  (Banks  v.  DeWitt,  42  O. 
S.  263;  Holbrook  v.  Ives,  44  0.  S.,  516,  524;  Campion  v.  Ry,. 
Co.,  45  O.  S.,  592,  619.) 

It  is  a  fundamental  principle  of  construction  that  effect  must 
be  given  to  the  intent  of  the  Legislature,  and  where  that  in- 
tent is  plainly  expressed  the  lariguacre  must  bo  taken  in  its 
plain  and  ordinary  signification.  But  whore  the  court  is  con- 
fronted with  an  ambiguity,  or  an  absurdity  would  arise  from 
giving  the  language  its  ordinary  meaning,  the  rules  of  con- 
struction are  invoked  to  ascertain  the  true  legislative  intent. 
(23  A.  &  E.  Ency.  of  Law,  412.) 

The  authority  of  the  statute  is,  **to  employ  any  person  to 
make  inquiry  and  furnish  the  county  auditor  the  facts  as  to 
ai/uy  omissions  of  property  for  taxation  and  the  evidence  neces- 
sary to  authorize  him  to  subject  to  taxation  any  property  im- 
properly omitted  from  the  tax  duplicate." 

What  is  the  scope  of  the  inquest,  the  plain  and  ordinary  sig- 
nification of  the  language  ''any  property/'  "any  omis.nons  of 
property,"  "a  full  return  of  property''  used  in  the  statute? 

The  court  in  the  Crites  case  said  that — 
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'*The  statute  (85  0.  L.,  170)  must  be  regarded  as  part  of 
the  general  plan  by  which  the  constitutional  rule  that  all 
property  subject  to  taxation  is  to  be  equally  taxed  may  be  en- 
forced." 

The  title  to  the  act  of  1880  (77  0.  L.,  205)  where  the  language 
conferring  the  power  to  employ  the  tax  inquisitor  and  that 
which  designates  the  property  with  respect  to  which  he  might 
act,  is  substantially  the  same  as  that  in  the  act  under  con- 
sideration, recites:  *'An  act  to  more  fully  secure  the  taxation  of 
real  and  personml  property,''  etc. 

The  title  to  the  present  act  is:  **To  secure  a  fuller  and  better 
return  of  property  for  taxation,  and  prevent  omissions  of  prop- 
erty from  the  tax  duplicate."  If  the  Legislature  has  changed 
its  intent  as  to  the  scope  of  the  inquest  of  real  a^d  personal 
omitted  property  since  the  act  of  1880,  it  has  not  so  indicated 
such  change  of  intent,  in  its  retention  and  use  of  general  terms 
applicable  to  both  kinds  of  property  in  the  present  act. 

In  State,  ex  rel  Deckenhach,  v.  Hagerty,  5  C.  C,  325,  328,  the 
court,  considering  the  object,  purpose  and  evil  sought  to  be 
corrected  by  1343a,  was  of  the  opinion  that  the  language  **ira- 
properl}''  omitted  property"  should  be  held  to  include  the  case 
where  a  part  of  the  valuation  of  real  property  on  the  duplicate 
had  been  improperly  omitted  therefrom.  By  so  much  the  more 
would  such  language  include  a  case  where  real  property  is  en- 
tirely omitted.  But  it  is  the  contention  of  relator  that  the 
language:  ''And  such  compensation  shall  not  exceed  20  per 
cent,  of  the  amount  of  such  taxes  on  the  returns  of  omitted 
moneys,  credits,  investments  in  bonds,  stocks,  joint  stocks,  an- 
nuities or  other  valuable  interests,"  limits  payment  to  taxes 
on  the  inquest  of  personal  property.  That  the  phrase  "other 
valuable  interests''  under  the  doctrine  nosciiur  a  sociis  refers 
to  the  same  kind  of  property  a*s  the  words  and  phrases  preced- 
ing it. 

Said  Section  1343a  contains  a  provision  for  payment,  but 
has  no  express  limitation  of  compensation  by  certain  percent- 
ages corresponding  to  the  clause  under  consideration  in  Section 
1343-1.     It  is  observable,  however,  that  the  same  general  terms 
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relating:  to  property  improperly  omitted  and  payment,  used  in 
1343a_and  which  have  been  held  to  include  a  case  of  quest  of 
real  property,  are  used  in  1343-1  down  to  the  percentagv^  clause. 
In  my  judgment  the  effect  of  the  lano^uage  of  said  percentage 
clause  in  Section  1343-1,  is  to  limit  the  payment  on  quest  of 
personal  property  to  20  per  cent.,  but  that  it  is  not  decisive  of, 
or  prohibitive  of  the  right  to  contract  for  quest  of  omitted 
realty.  It  has  not  been  contended  or  suggested  that  the  dis- 
covery of  omitted  realty  is  not  as  advantageous  to  the  public 
as  that  of  omitted  personalty.  And  viewing  the  statute  as  a 
part  of  the  plan  to  aid  in  subjectinsr  all  taxable  property  to 
equal  taxation  together  with  its  histoi^y,  and  the  plain  and  or- 
uinary  signification  of  the  terms,  **any  property,**  **a  full 
return  of  property,'*  **any  omissions  of  property**  employed 
therein,  I  am  of  the  opinion  that  the  several  contracts  in 
stipulating  payment  for  information  necessary  to  au^horize  the 
auditor  to  subject  to  taxation  improperly  omitted  real  prop- 
erty were  not  unauthorized. 

(2)  That  the  contracts  are  illegal  because  they  severally 
stipulate  for  payment  of  percentage  on  penalties  added  by 
the  auditor  to  improperly  omitted  property  through  his  efforts 
and  to  which  a  penalty  may  be  added  or  is  required  by  law  to 
be  added  to  the  lawful  tax. 

The  information  called  for  by  such  employment  and  such 
as  is  authorized  by  the  statute  is  such  as  will  authorize  the 
auditor  to  subject  to  taxation  any  projycrfy  improi)crhj  omitted 
from  the  tax  duplicate.  And  the  statute  (Section  1343-1)  pro- 
vides that  **pa3nnent  for  such  service  shall  be  made  only  out 
of  money  actually  paid  into  the  treasury  as  taxes  on  such 
omitted  property." 

By  Section  2781,  the  proceeding,  in  case  of  a  false  return 
or  an  evasion  in  making  a  return,  is  for  the  auditor  to  ascertain 
as  near  as  practicable  the  true  amount  of  property  that  such 
persons  ought  to  have  returned  or  listed  for  certain  years  and 
to  the  amount  so  ascertained  as  omitted  for  each  year  he  shall 
add  fifty  per  centum,  multiply  the  omitted  sum  or  sums  and 
as  increased  by  said  penalty  by  the  rate  of  taxation  belonging 
to  said  year  or  years  and  enter  the  same  on  the  tax  lists. 
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Is  the  money  paid  into  the  treasury  on  the  property  so  as- 
certained by  the  auditor  as  that  which  the  tax-payer  should 
have  returned  increased  by  the  fifty  per  cent,  addition  theretx) 
.paid  as  ''taxes  ofi  such  omitted  property"  within  the  racanino: 
of  Section  1343-1  ?    Or  is  it  something  more  ? 

It  is  the  claim  of  the  relator  that  the  money  so  derived  is  in 
part  penalty. 

The  contention  of  the  defense  is  that  the  fifty  per  cent,  so 
added  is  simply  the  basis  whereby  the  amount  of  taxes  to  be 
paid  by  the  person  who  has  failed  to  return  his  taxes  accord- 
ing to  law  is  ascertained.  That  it  is  not  strietly  penalty.  That 
the  intent  of  the  statute  (1343-1),  is  that  the  inquisitor  shall 
have  his  percentage  upon  the  amount  of  money  paid  into  the 
treasury  by  his  efforts. 

It  is  observed  by  Minshall,  J.,  in  Oager  v.  Prout,  48  0.  S.,  89, 
109,  that— 

**The  provision  for  the  addition  of  the  amount  omitted  in 
the  return  of  the  tax-payer,  and  that  for  the  addition  of  a 
penalty,  are  clearly  separable.  It  is  not  necessary  to  impose  a 
penalty  that  an  addition  may  be  made  of  what  has  been  omitted, 
tinder  the  statute,  mere  verbal  criticism  aside,  the  true  amount 
omitted  by  the  individual  may  be  placed  on  the  duplicate  with 
the  tax  extended  thereon  without  first  increasing  the  addition 
by  a  penalty  of  fifty  per  centum.'' 

And  on  page  105  the  court  say: 

'*The  object  of  this  section  is  not  merely  to  afford  a  remedy 
for  the  recovery  of  what  is  due  the  state  under  its  system  of 
taxation,  but  also  to  secure  honest  returns  by  adding  a  penalty 
to  the  making  of  false  ones.  It  is  conceded  that  the  state  may 
for  this  purpose  add  a  penalty  to  the  tax  itself.  What  differ- 
ence, then,  can  it  make  so  far  as  any  substantial  right  of  the 
individual  is  concerned  whether  he  is  made  to  feel  the  penalty 
for  a  false  return  in  the  basis  on  whioh  he  is  taxed  or  in  the 
rate  of  the  tax  itself.'* 

Section  2781  denominates  this  fifty  per  cent,  increase  as 
** penalty"  and  seems  to  clearly  distinguish  the  ''omitted  prop- 
erty" which  the  auditor  in  the  proceeding  has  ascertained  as 
that   which   the   tax-payer  should   have   returned,   from   this 
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** addition"  which  the  law  requires  he  shall  add  in  case  of  a 
false  return. 

What  is  the  reasonable  import  of  the  lansruage,  **  money 
actually  paid  into  the  treasury  as  taxes  on  such  omitted  prop- 
erty" as  used  in  this  section? 

The  court  in  Slingluff  v.  Weaver,  66  0.  S.,  621,  628,  say : 

**The  province  of  construction  is  to  arrive  at  the  true  sense 
of  the  lan^age  of  the  act,  not  to  supply  lansruage  to  help 
out  a  conjectured  intent  not  to  be  srathered  from  the  words 
used.  The  question  is  not  so  much  what  did  the  Lejriskture 
intend  to  enact  as  what  did  it  mean  by  what  it  did  enact." 

In  Brower  v.  Hunt,  18  O.  S.,  311,  341,  the  court  apply  the 
rule  as  stated  by  Story,  J.,  as  follows: 

**What  the  legislative  intention  was  can  be  derived  only 
from  the  words  they  have  used,  «nd  we  can  not  speculate  be- 
yond the  reasonable  import  of  these  words.  The  spirit  of  the 
act  must  be  extracted  from  the  words  of  the  act  and  not  from 
conjectures  aliunde.'' 

In  Rhodes  v.  Weldy,  46  0.  S.,  234,  the  principle  is  laid 
down  that — 

**  Where  the  same  word  or  phrase  is  used  more  than  once 
in  the  same  act  in  relation  to  the  same  subject-matter  and  look- 
ing to  the  same  general  purpose,  if  in  one  connnection  its 
meaning  is  clear  and  in  another  it  is  otherwise  doubtful  or 
obscure,  it  is  in  the  latter  case  to  receive  the  same  construction 
as  in  the  former  unless  there  is  something  in  the  connection  in 
which  it  is  employed  plainly  calling  for  a  different  construc- 
tion.'' 

I  apprehend  that  the  words  **such  omitted  property"  refer 
to  and  have  the  same  import  as  ** property  improperly  omitted" 
in  the  preceding  clause  of  the  section;  and  means  the  true 
amount  of  property  which  the  auditor  ascertains,  in  such  case, 
the  tax-payer  ought  to  have  returned  or  listed.  The  mean- 
ing of  this  ** property  improperly  omitted"  so  ascertained  by 
the  auditor  in  such  a  proceeding  is  not  in  doubt.  It  is  clearly 
separable  and  differentiated  from  the  fifty  per  cent,  addition 
or  penalty  required  by  the  statute  to  be  added  in  such  a  case 
to  get  the  basis  of  taxation  for  that  year.     The  true  amount 
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of  the  property  being  found,  the  penalty  is  added  with  the 
same  certainty  that  the  tax  itself  is  entered  (Ratterman,  Tr.,  v. 
Ingalls,  48  0.  S.,  484). 

If  the  meaning  of  ** omitted  property"  in  the  former  part  of 
the  section  is  thus  clear  and  definite,  it  must  follow  under  this 
rule  of  construction  that  such  words  should  receive  the  same 
construction  in  the  latter  part  of  the  section  unless  tht^re  is 
something  in  the  connection  in  which  it  is  employed  plainly 
calling  for  a  different  construction,  and  I  do  not  see  that 
there  is. 

I  am  of  the  opinion  that  the  inquisitor's  percentage  under 
the  statute  is  limited  to  the  taxes  paid  into  the  treasury  on  the 
omitted  property,  i.  e.,  the  property  which  the  auditor  finds  the 
tax-payers  should  have  returned;  and  is  not  entitled  to  per- 
centage on  the  money  derived  from  the  tax-payer  on  the  pen- 
alty added  by  the  law  to  such  omitted  sum  ascertained  by  the 
auditor  as  that  which  should  have  been  listed;  or  to  any  per- 
centage on  penalties  levied  and  collected  as  such. 

The  consideration  or  percentage  provided  in  the  contracts  on 
omitted  property  being  severable  from  the  percentage  on  the 
fifty  per  cent,  addition,  the  contracts  are  not  illegal  or  invali- 
dated in  stipulating  for  percentage  on  the  onxitlcd  property, 
though  unauthorized  as  to  the  penalty  on  such  omitted  prop- 
erty (9  Cyc,  569). 

(3)  That  they  empower  the  inquisitor  to  compel  the  auditor 
to  hold  examinations  of  owners  of  omitted  property  at  his 
request  and  in  his  presence  whenever  deemed  advisable. 

It  is  not  claimed  or  shown  by  evidence  that  any  such  situation 
ever  arose  between  the  auditor  and  the  inquisitor  as  that  a  re- 
quest was  made  for  an  examination  which  it  was  not  deemed 
advisable  by  the  auditor  to  hold.  The  proposition  is  not  argued 
by  relator,  and  it  does  not  appear  that  it  is  seriously  relied  upon 
in  the  case.  It  may  be  observed,  however,  that  since  it  is  the 
duty  of  the  auditor  to  act  when  reasonable  information  is  pre- 
sented, and  on  his  failure  to  do  so  the  inquisitor  could  by  a 
proceeding  in  mandamus  compel  him  to,  as  in  the  Crites  case, 
supra,  we  fail  to  see  that  an  agreement  to  hold  examinations 
of  owners  of  omitted  property  whenever  deemed  advisable,  and 
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on  request   (t.  e.,  reasonable  request),  invalidates  the  contract 
or  exceeds  the  authority  conferred  by  the  statute. 

(4)  Because  said  contracts  severally  award  to  said  Gilfillan 
the  exclusive  right  to  procure  tind  produce  evidence  before  the 
auditor  with  respect  to  omitted  property. 

The  statute  provides  that  the  officers  mentioned  shall  have 
the  power  to  employ  "any  person. '* 

The  contracts  severally  stipulate  that  the  employment  of  de- 
fendant, Gilfillan,  for  the  period  mentioned  in  the  contract 
was  to  be  exclusive  of  all  other  persons. 

The  matter  of  the  employment  of  the  inquisitor  bein«?  discre- 
tionary with  the  officers  mentioned  in  the  statute,  it  is  likewise 
a  part  of  their  official  discretion  to  determine  whether  one  or 
more  persons  are  necessary  to  accomplish  best  the  purpose  of 
the  statute.  It  is  not  the  rule  of  courts  to  set  their  discre- 
tion against  that  of  the  officials  in  such  a  case,  while  acting 
within  the  limits  of  the  statute.  While  the  employment  in 
this  case  has  been  made  exclusive,  we  fail  to  see  that  this  in- 
terferes with  the  right  or  duty  of  the  auditor  to  receive  or  to 
act  upon  information  obtained  otherwise  than  through  the  in- 
quisitor, with  respect  to  omitted  property. 

(5)  That  the  contract  is  unauthorized  because  it  has  a  pros- 
pective operation,  i.  c,  that  it  provides  for  and  authorizes  the 
payment  of  percentage  on  taxes  on  property  improperly  omit- 
ted from  the  duplicate  and  put  on  the  tax  duplicate  by  his  ef- 
forts after  the  date  of  the  contract  as  well  as  upon  taxes  on 
such  property  improperly  omitted  prior  to  the  date  of  said 
contract. 

The  officers  mentioned  in  the  statute,  *Svhen  they  have  rea- 
son to  believe  that  there  has  not  been  a  full  return  of  property 
within  the  county  for  taxation,  shall  have  power  to  employ  any 
person  to  make  inquiry  and  furnish  the  county  auditor  the 
facts  as  to  any  oniissio-ns  of  property  for  taxation,  and  property 
improperly  omitted  from  the  tax  duplicate." 

The  act  does  not  contain  lancruage  expressly  limiting  the  in- 
quisition to  property  improperly  omitted  prior  to  the  date  of 
the  contract. 
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My  attention  is  called  to  the  fact  that  the  first  act  relating 
to  the  tax  inquisitor  (77  0.  L.,  205)  contained  a  limitation  as 
follows:  ** Provided,  however,  that  such  employment  shall  only 
be  authorized  as  to  any  omissions  occuring  previous  to  the  pass- 
age of  this  act."  In  the  two  subsequent  acts  the  proviso  is 
omitted  from  which  it  is  (Jontended  the  legislative  purpose  to 
remove  the  limitation  which  had  existed  with  respect  to  such 
contracts  was  indicated. 

•  In  the  Crites  case,  supra,  the  contract,  under  the  act  in  ques- 
tion, was  allowed  to  have  a  prospective  operation;  though  the 
question  does  not  appear  to  have  been  made  in  the  case. 

The  inquiry  provided  by  the  statute  goes  to  *'any  omissions 
of  property  for  taxation*';  to  subject  to  taxation  "any  prop- 
erty improperly  omitted."  The  purpose  of  the  statute  is  to 
aid  in  enforcing  the  constitutional  rule  that  all  property  sub- 
ject to  taxation  shall  be  equally  taxed. 

It  is  a  canon  of  interpretation  that  language  susceptible  of 
more  than  one  construction  is  to  receive  that  which  will  bring 
it  into  harmony  with  the  purpose  of  the  statute  rather  than 
that  which  would  tend  to  defeat  it  (23  A.  &  E.  Ency.,  p.  319). 

It  was  held  in  the  Lewis  case  (12  0.  D.,  46)  that  three  years 
was  not  an  unreasonable  time  for  such  a  contract.  The  conten- 
tion of  relator  that  inquiry  in  respect  to  property  improperly 
omitted  after  the  date  of  the  contract  can  not  be  contracted 
for,  if  that  construction  prevailed,  would  seem  rather  to  de- 
feat than  to  aid  the  purpose  of  the  law  by  bringing  upon  the 
duplicate  all  taxable  property. 

In  the  case  of  State,  ex  rel  Wilson,  v.  Lewis,  No.  51985,  Su- 
perior Court,  Cincinnati,  the  court,  as  appears  by  the  entry  in 
the  case,  sustained  a  demurrer  to  the  petition  containing  the 
question  here  presented;  that  the  tax  inquisitor  was  author- 
ized to  furnish  evidence  with  respect  to  property  that  was 
omitted  from  the  tax  list  subse<^iuent  to  the  date  of  the  contract 
as  well  as  prior  thereto — thereby  apparently  adopting  a  con- 
struction opposed  to  the  contention  of  the  relator. 

I  am  of  the  opinion  that  this  contention  of  relator  that  the 
contracts  are  illegal  in  authorizing  the  payment  of  percentage 
in  respect  to  property  improperly  omitted  from  the  duplicate 
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and  put  on  the  duplicate  by  the  efforts  of  the  inquisitor  after 
the  date  of  the  contract  is  not  well  taken. 

(6)  Having  found  reasons  for  upholding  the  statute  on 
which  the  several  contracts  are  based,  it  is  sufficient  to  state,  on 
the  contention  of  relator,  that  the  contracts  are  against  public 
policy,  and  that  the  compensation  stipulated  to  be  paid  to  the 
inquisitor  is  exorbitant  and  unreasonable;  that  there  can  be 
no  public  policy  or  right  in  conflict  with  a  constitutional  stat- 
ute. The  staiute  has  declared  the  public  policy  as  to  inquisitor 
contracts  and  fixed  the  compensation  and  the  courts  can  not 
declare  a  different  policy  {Probasco,  Exr.,  v.  Eaine,  Aiiditor,  50 
0.  S.,  378;  Ohio  Oil  Co.  v.  Lane,  59  0.  S.,  307,  317;  9  Cyc., 
482:  State,  ex  rel  WUson,  v.  Gibson,  1  N.  P.— N.  S.,  565). 

(7)  That  said  contracts  of  January  26th,  1900,  and  Decem- 
ber 24th,  1902,  were  never  entered  in  the  minutes  of  the  pro- 
ceedings of  the  county  commissioners  under  and  in  accordance 
with  the  provisions  of  Section  878  of  the  Revised  Statutes. 

Section  878  is  a  provision  as  to  contract  entered  into  by  the 
county  commissioners  as  such.  The  contract  provided  for  in 
Section  1343-1  to  be  made  by  the  commissioners,  auditor  and 
treasurer,  or  a  majority. of  said  officers,  is  not  in  my  judgment 
such  a  contract  as  is  contemplated  in  Section  878.  Section 
1343-1  designates  the  persons  who  are  required  to  make  the 
contract  and  does  not  have  reference  to  the  performance  of  au 
act  by  officers  merely  as  such.  Such  a  contract  might  be  entered 
into  by  the  participation  of  a  single  commissioner  in  conjunc- 
tion with  the  auditor  and  treasurer,  in  which  case  it  is  apparent 
that  it  was  not  entered  into  by  the  commissioners.  The  distinc- 
tion in  Hulse  v.  The  State,  35  0.  S.,  426,  seems  applicable. 
It  is  urged  in  good  point,  it  seems  to  us,  that  if  Section  878  were 
applicable  to  such  a  contract  as  the  one  in  question,  since  the 
county  has  accepted  and  enjoyed  the  benefit  contracted  for,  it 
would  be  estopped  from  setting  up  its  omission  to  make  the  en- 
try. (Wilder  v.  Commissioners  of  Hamilton  County,  41  0.  S., 
601,  602;  Commissioners  v.  B.  S.  L.  R,  Co.,  37  0.  S.,  205). 

(8)  That  the  contract  of  January  26th,  1900,  was  not  signed 
by  said  Bailey  W.  Gilfillan. 
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The  contract  was  signed  by  the  special  officers  or  persons 
designated  in  the  statute  and  Gilfillan  gave  his  bond  in  accord- 
ance with  the  statute  and  contract  and  acted  under  the  contract. 
It  is  to  be  observed  that  the  statute  is  silent  as  to  the  form  of 
the  contract  except  as  to  the  bond  which  shall  be  filed  with  the 
auditor.  The  contract  being  in  writing  and  signed  by  the  special 
officers  required,  satisfies  the  requirement  of  Section  4199  of  the 
Revised  Statutes  upon  the  point  of  the  time  limit  fixed  in  the 
contract.  {Muscatine  Water  Co,  v.  Muscatme  Lumber  Co.,  85 
Iowa,  112;  Dowcs  v.  Morse,  62  Iowa,  232.) 

(9)  That  there  is  no  finding  upon  the  commissioner's  rec- 
ord that  said  commissioners  had  reason  to  believe  that  at  the 
time  said  contract  was  made  there  was  any  property  improperly 
omitted  from  taxation  in  Franklin  county. 

The  statute  provides  that  when  said  designated  officers  or  a 
majority  of  them  have  reason  to  hclieve  that  there  has  not  been 
a  full  return  of  property  within  the  county  for  taxation  they 
shall  have  power  to  employ,  etc. 

It  is  contended  by  relator  that  such  a  finding  upon  the  com- 
missioners' record  is  essential  as  a  condition  precedent  to  any 
valid  action  by  such  officer. 

We  have  reached  the  conclusion  hereinbefore  that  it  was  not 
essential  to  the  validity  of  the  contract  that  it  be  entered  in 
the  minutes  of  the  proceedings  of  the  commissioners. 

Section  1343-1  does  not  require,  and  my  attention  has  not 
been  called  to  any  section  which  requires  entry  of  such  reason 
for  belief  on  any  record.  It  appears  that  a  contract  was  en- 
tered into  Ix^tween  the  designated  officers  and  the  inquisitor. 
Acts  done  which  presuppose  the  existence  of  other  acts  to  make 
them  legally  operative  are  presumptive  proof  of  the  latter.  It 
has  not  been  sought  to  show  that  reason  for  belief  did  not  exist 
on  the  part  of  the  officers  but  that  no  record  of  it  was  made. 
In  respect  to  official  acts  the  law  will  presume  all  to  have  been 
rightfully  done  unless  the  circumstances  of  the  easc^  overthrow 
this  presumption.  Lessee  of  Combes  et  al  v.  Lane,  4  0.  S.,  112; 
Lessee  of  N.  Ward  v.  Barrows,  2  0.  S.,  242;  Reynolds  et  al  v, 
Schweinefur,  27  0.  S.,  311,  319), 
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In  the  absence  of  a  statute  requiring?  such  entry  upon  the 
commissioners'  record  I  am  of  opinion  that  the  contract  is  not 
invalid  for  the  reason  assigned,  viz.,  that  there  was  no  record 
finding. 

6.  The  claim  is  made  in  the  petition  that  the  defendant,  Gil- 
fillan, is  not  entitled  to  any  compensation  under  his  contract 
for  information  which  he  claims  he  furnished  the  auditor  from 
which  he  placed  upon  the  omitted  duplicate  on  July  23d,  1900, 
personal  property  improperly  omitted  from  taxation  in  the 
name  of  Cotton  II.  Allen  for  the  years  1894,  1896,  1897,  1898 
and  1899,  because  the  information  was  obtained  by  the  inquisi- 
tor from  the  inventory  of  Allen's  estate  filed  by  his  administra- 
tor in  the  probate  court  of  this  county  on  i\Iay  11th,  1900.  That 
the  threatened  misapplication  on  this  account  amounts  to 
$105.14. 

From  the  testimony  it  appears  that  Allen  died  January  26th, 
1900 ;  that  his  adminstrator  was  appointed  February  5th,  1900 ; 
that  the  inventory  was  filed  May  11th,  1900 ;  that  omitted  prop- 
erty, consisting  of  stocks,  bonds  and  diamonds,  was  put  on  the 
duplicate  by  the  auditor  July  23d,  1900 ;  that  the  inquisitor  re- 
ceived his  information  as  to  the  existence  of  said  property  from 
the  inventory,  but  that  the  value  of  the  holdings  for  the  re- 
spective years  was  obtained  from  other  sources;  and  that  said 
omitted  property  was  put  on  the  duplicate  through  information 
furnished  by  the  inquisitor. 

It  is  urged  by  counsel  for  relator  that  the  inquisitor  is  de- 
prived of  compensation  on  the  omitted  property  in  this  instance 
for  two  reasons:  (1).  That  the  property  should  have  been 
listed  in  the  name  of  the  administrator  instead  of  the  decedent, 
therefore  bringing  the  question  of  compensation  to  the  inquisitor 
within  the  exclusion  provided  by  statute.  (2).  That  the  only 
information  furnished  by  the  inquisitor  was  obtained  from  the 
inventory.  We  shall  examine  these  in  the  order  stated.  From 
the  language  used  in  Section  6044  as  passed  April  25th,  1890 
(87  O.  L.,  297),  there  appears  to  have  been  no  distinction  made 
in  regard  to  the  manner  in  which  omitted  taxes  on  property 
of  estates  should  be  listed  on  the  tax  duplicate.    And  under  the 
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prgvision  of  this  law  the  inquisitor  was  excluded  from  any  part 
of  an  increased  tax  on  property  of  any  estate  shown  or  not 
shown  by  the  inventory.    It  contained  the  language: 

**Nor  shall  any  compensation  of  any  kind  be  allowed  or  paid 
to  any  such  person  by  reason  of  the  omission  of  any  of  the  prop- 
erty of  any  such  estate,  or  any  of  the  property  included  in  any 
such  inventory  from  any  tax  return,  nor  for.  any  services  relat- 
ing thereto,  under,  or  by  reason  of  any  such  contract.'* 

The  Supreme  Court  in  the  case  of  Oager  v.  Prout,  48  O.  S.,  89, 
(decided  in  1891),  held  that  property  omitted  from  the  tax  re- 
turn of  Mary  Barney  in  her  lifetime  was  properly  listed  after 
her  death  in  the  decedent's  name. 

April  20th,  1893  (90  0.  L.,  217),  Section  6044  was  amended, 
the  proviso  of  which  is  as  follows : 

*/That  no  percentage  nor  any  part  of  any  increased  tax  on 
the  property  of  any  such  estate  covered  by  any  such  inventory, 
and  required  by  law  to  be  listed  in  the  name  of  the  executor  or 
administrator,  shall  be  allowed  or  paid  to  any  person  or  persons 
under  any  contract  for  securing  for  taxation  or  putting  on  the 
tax  list  or  duplicate  property  improperly  omitted  or  otherwise 
omitted  or  not  listed  or  returned  for  taxation,  nor  shall  any  com- 
pensation of  any  kind  be  allowed  or  paid  to  any  suoh  person  by 
reason  of  the  omission  of  any  of  the  property  of  any  such 
estate  or  any  of  the  property  included  in  any  such  inventory 
so  required  by  law  to  be  listed  by  the  executor  or  administrator 
from  any  tax  return  nor  for  any  services  relating  thereto,  under, 
or  by  reavson  of  any  such  contract." 

This  section  so  as  aforesaid  amended  April  20th,  1893,  con- 
tinued in  force  unchanged  until  May  15th,  1902. 

It  is  contended  by  counsel  for  defendants  that  the  phrases 
**and  required  by  law  to  be  listed  in  the  name  of  the  executor 
or  administrator,"  and  **so  required  by  law  to  be  listed  by  the 
executor  or  administrator,"  in  this  amendment  is  but  the  legis- 
lative expression  of  the  holding  in  the  case  of  Gager^  v.  Prout, 
supra^  and  established  a  distinction  between  property  required 
to  be  listed  in  the  name  of  the  executor  or  administrator,  and 
property  which  is  to  be  listed  in  the  name  of  the  decedent. 

It  seems  clear  that  the  effect  of  the  amendment  continued 
to  exclude  the  inquisitor  from  any  part  of  the  increased  taxes 
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on  property,  shown  or  not  shown  by  the  inventory,  which  was 
required  by  law  to  be  listed  by  the  executor  or  administrator; 
but  that  it  did  not  exclude  the  int^uisitor  from  furnishing?  evi- 
dence relative  to  omitted  property  of  such  estate  which  is  to  be 
listed  in  the  name  of  the  decedent,  or  not  required  by  law  to  be 
listed  by  the  personal  representative.  Since  the  authority  of  the 
statute  (Section  1343-1)  authorizing  the  employment  of  the 
inquisitor  to  furnish  the  auditor  the  facts  relative  to  omitted 
property  is  general  in  its  terms,  the  prohibition  of  the  inquisi- 
tor's compensation  being  limited  by  the  amendment  to  property 
required  by  law  to  be  listed  by  the  executor  or  administrator, 
by  implication  opened  the  field  to  the  inquisitor,  subsequent  to 
the  passage  of  the  amendment  relative  to  omitted  property  which 
is  to  be  listed  in  the  name  of  the  decedent. 

Allen  having  died  in  January,  1900,  and  his  administrator 
having  been  appointed  in  February  of  the  same  year,  it  would 
appear  that  personal  property  improperly  omitted  from  taxa- 
tion from  1894  to  1899  was  properly  listed  in  the  name  of  the 
decedent. 

But  it  is  further  contended  that  the  only  information  fur- 
nished by  the  inquisitor  was  obtained  from  the  inventory. 

We  have  found  that  the  inquisitor  received  his  information 
of  the  existence  of  the  property  in  question  from  the  inventory; 
but  that  he  obtained  the  information  as  to  the  time  of  the  issue 
of  the  bonds  and  the  period  of  holding  of  the  property  by  Allen 
from  other  sources. 

Would  the  presentation  of  the  mere  fact  of  the  existence  of 
the  property  to  the  auditor  by  the  inventory  make  a  case  of  his 
official  duty  to  proceed  with  the  correction  of  a  former  tax  re- 
turn? If  so,  then  it  can  not  be  claimed  that  the  inciuisitor  has 
furnished  the  auditor  the  evidence  neces.sary  to  authorize  him 
to  subject  to  taxation  such  property  impropi»rly  omitted  because 
in  such  a  case  the  law  would  have  furnished  it. 

The  consideration  of  this  issue  involves  the  question  whether 
it  is  within  the  official  duty  of  the  auditor  to  search  for  omit- 
ted property. 

Section  6044  of  the  Revised  Statutes  provides  that  the  probate 
court  shall,  at  the  end  of  each  month,  deliver  to  the  county 
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auditor  a  statement  showing  as  to  each  inventory  the  aggregate 
value  of  each  class  of  property,  other  than  real,  as  shown  by  the 
inventories  filed  during  that  month  for  his  use  and  the  use  of 
the  proper  board  of  equalization  in  the  performance  of  their 
respective  duties  in  relation  to  returns  for  taxation  of  personal 
property  and  the  equalizing  and  correction  of  the  same. 

The  duties  of  the  auditor  in  relation  to  returns  for  taxation 
of  personal  property  and  the  corrections  of  the  same  are  pro- 
vided for  in  Sections  2781,  2781a.  2782.  Under  Section  2782 
if  the  auditor  shall  have  reason  to  believe  or  be  informed  that 
any.  person  has  given  to  the  assessor  a  false  statement  of  the  per- 
sonal property,  or  has  omitted  or  made  an  erroneous  return  of 
any  property  subject  by  law  to  taxation,  he  shall  proceed  at 
any  time  before  the  final  settlement  with  the  treasurer  to  correct 
the  return  and  to  charge  such  persons  on  the  duplicate  with  the 
proper  amount  of  taxes.  And  to  enable  him  to  do  that  he  is 
empowered  to  issue  compulsory  process  and  retjuire  the  attend- 
ance of  any  person  whom  he  may  suppose  has  knowledge  of  the 
personal  property  in  relation  to  such  return. 

'^If  he  shall  have  reason  to  believe^'  or  ''be  informed"  that 
any  person  has  given  a  false,  evasive  or  erroneous  return  he 
sh<iU  proceed  to  correct  the  return  and  charge  such  person  on 
the  duplicate  with  the  proper  amount  of  taxes. 

Under  the  statute  it  will  hardly  be  doubted  that  it  is  the 
right  of  the  auditor  to  pFocure  information,  on  his  own  mo- 
tion, as  best  he  can  concerning  omitted  property.  But  it  may 
be  said  that  the  statute  does  not  make  it  the  duty  of  the  auditor 
to  discover  or  hunt  for  omitted  property.  He  is  not  required 
to  assume  that  the  returns  are  false — the  property  may  have 
been  acquired  since  the  last  return.  The  statute  charges  him 
with  no  duty  in  respect  thereto  until  h^  shall  have  reason  to 
believe  or  be  informed  of  such  false,  evasive  or  errone9Us  return. 

I  apprehend  that  to  call  for  action  as  a  matter  of  official  duty 
on  the  part  of  the  auditor,  as  a  condition  precedent,  he  shovld 
have  reason  to  believe  or  be  informed,  from  evidence  of  a  sub- 
stantial nature,  that  omission  exists. 

After  receiving  knowledge  of  the  fact  of  such  default  on 
the  part  of  the  tax-payer  or  being  apprised  of  it,  the  auditor 


NISI  PRIUS  REPORTS— NEW  SERIES.  173 

1905.]  State,  ex  rel,  v.  Gilfillan  et  al. 

shall  proceed  to  correct  it  and  charge  such  person  on  the  dupli- 
cate with  the  proper  amount  of  taxes. 

In  the  ease  of  City  of  Richmond  v.  Dickinson,  155  Ind.,  345, 
where  a  statute  in  reference  to  omitted  property  was  under 
consideration  containing  the  language,  ''Whenever  the  county 
auditor  shall  discover  or  receive  credible  information  of,  if  he 
shall  have  reason  to  believe  that  any  rg,al  or  personal  property 
has  from  any  cause  been  omitted  •  *  *  he  shall  proceed 
to  correct  the  tax  duplicate,"  etc.  It  was  held  the  duty  of 
searching  for  omitted  property  was  not  imposed  upon  the  tax 
officer. 

An  inventory  may  or  may  not  give  the  auditor  information 
of  a  false  return  of  a  decedent.  I  am  unable  to  conclude  in  this 
instance  that  the  presentation  to  the  auditor  through  the  in- 
ventory of  th«  mere  fact  of  the  existence  of  certain  bonds,  stocks 
and  diamonds  was  such  information  as  made  a  showing  of  a 
faLse,  evasive  or  erroneous  return  of  decedent,  Allen,  and  there- 
fore a  case  for  correction.  And  since  we  have  found  that  the 
inquisitor  was  not  excluded  from  furnishing  evidence  of  omitted 
property  to  be  listed  in  the  name  of  the  decedent,  it  was  within 
his  province  to  furnish  evidence  as  to  the  time  the  property 
had  been  owned  by  Allen  and  as  to  the  value  for  said  respective 
years.  And  he  is  entitled  under  his  contract  to  his  compensation 
from  the  taxes  on  the  omitted  property  so  found  by  the  auditor 
as  that  which  Allen  should  have  returned  for  said  respective 
years. 

7.  Again  issue  is  taken  on  the  claim  made  in  the  petition 
that  defendant,  Gilfillan,  is  not  entitled  under  his  contract  of 
December  26th,  1902,  for  information  which  he  claims  he  fur- 
nished the  auditor  upon  which  the  auditor  placed  upon  the 
omitted  duplicate  personal  property  in  the  name  of  Cotton 
Allen's  estate. 

It  is  in  evidence  that  Allen's  administrator  was  appointed 
February  5th,  1900;  that  on  January  26th,  1903,  the  appoint- 
ment of  Edwin  R.  Sharp,  administrator  de  bonis  non  with  the 
will  annexed,  was  confirmed  and  inventory  filed  April  27th,  1903. 
This  inventory  revealed  in  the  property  classes  of  money  and 
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stocks,  property  far  in  excess  of  any  return  of  like  classes  in 
the  tax  list  of  former  administrator,  I>enmead,  so  far  as  the 
record  shows.  This  property  was  not  embraced  in  the  inventory 
of  the  estate  of  1900,  and  was  brouj^ht  to  the  duplicate  as  omit- 
ted property  after  the  second  inventory  was  filed,  and  had  not 
been  returned  for  taxation  by  the  personal  representative  for 
the  three  years  named.  And  the  inquisitor  was  in  possession 
of  an  abstract  of  this  second  inventory. 

On  the  10th  of  May,  1902  (95  0.  L.,  546),  Section  6044  was 
again  amended,  the  proviso  in  respect  to  allowance  of  percent- 
age under  an  inquisitor's  contract  being  as  follows: 

'*That  no  percentage  nor  any  part  of  any  increased  tax  on 
the  property  of  any  such  estate  covered  by  any  such  inventory 
for  the  years  for  which  it  is  required  by  law  to  be  listed  in  the 
name  of  the  executor  or  administrator  shall  be  allowed  or  paid 
to  any  person  or  persons  under  any  contract  for  securing  for 
taxation  or  putting  on  the  tax  list  or  duplicate  property  im- 
properly or  otherwise  omitted  or  not  listed  or  returned  for  taxa- 
tion.'* 

It  will  be  observed  that  the  prohibition  of  compensation  to 
the  inquisitor  by  reason  of  the  omission  of  any  of  the  property 
of  any  such  estate  so  required  by  law  to  be  listed  by  the  ad- 
ministrator from  any  tax  return,  in  the  latter  part  of  the  sec- 
tion, was  eliminated. 

It  is  contended  that  this  cut  out  from  exemption  from  search, 
inquiry  and  inquisitor's  percentage  any  property  a  prior  in- 
ventory might  omit  and  which  an  administrator  might  fail  or 
neglect  to  return  for  taxation. 

It  is  conceded  that  had  the  statute  of  April  20th,  1893  (90 
0.  L.,  217,  218),  remained  in  force  down  to  the  present  time 
that  the  inquisitor  would  not  be  entitled  to  recover  any  percent- 
age on  this  l<atter  property  so  subjected  to  taxation.  That  the 
prohibition  contained  in  the  latter  part  of  that  act  would  have 
been  conclusive  against  such  claim  or  payment.  But  that  the 
amendment  of  May  10th,  1902,  applies  to  conditions  which  may 
have  arisen  while  the  act  of  April  20th,  1893,  was  still  in  force; 
that  the  claim  of  the  inquisitor  in  this  matter  is  one  of  remedy; 
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that  the  statute  as  last  amended  is  retrospective  as  to  it.  (Oager 
V.  Praut,  48  0.  S.,  89). 

I  incline  to  the  view  that  the  contention  of  counsel  for  de- 
fendants on  this  point  is  well  taken.  However,  whatever  the 
right  of  the  inquisitor  may  be  as  to  conditions  of  omitted  prop- 
erty while  the  act  of  April  20th,  1893,  was  still  in  force,  i.  e,, 
property  a  prior  inventory  might  omit  and  which  an  adminis- 
trator migiht  fail  or  neglect  to  return  for  taxation  (which  is 
not  here  decided)  I  am  of  opinion  that  the  inquisitor  is  not  en- 
titled to  his  percentage  on  the  omitted  proi)erty  in  cjuestion 
for  the  reason  that  the  fact  of  a  false  or  erroneous  return  was 
presented  to  or  in  the  possession  of  the  auditor  by  the  informa- 
tion of  the  second  inventory. 

It  is  claimed  by  counsel  for  defendant  that  the  auditor's  duty 
arising  on  the  filing  of  the  inventory  is  prospective  and  has  to 
do  with  the  administrator  and  the  inventoried  estate  anJ  has 
no  mandatory  retrospective  view  which  does  not  apply  to  all 
living  tax-payers  or  tax  dodgers. 

But  the  duty  of  the  auditor  when  information  reaches  him 
that  a  tax  return  needs  correction  arises  in  any  case,  and  ap- 
plies equally  in  all  cases.  When  the  necessary  information  is 
at  hand  his  duty  to  ascertain  the  true  amount  of  property  which 
ought  to  have  been  returned  for  certain  years  arises.  This  is 
distinct  from  a  case  requiring  search.  His  information  as  to 
the  property  of  the  estate  covered  by  the  s<»cond  inventory  and 
required  by  law  to  be  listed  in  the  name  of  the  administrator, 
was  not  exhausted  and  did  not  become  no  infoiynatioti  as  to 
property  which  should  have  been  listed  by  the  former  administra- 
tor or  cease  to  be  evidence  as  to  it. 

It  was  urged  in  the  Oager  v.  Prmit  ease,  supra,  that  the  in- 
ventory was  not  evidence  to  prove  the  existence  of  taxable  prop- 
erty for  previous  years.  But  the  court  announced  that  **A 
certified ^opy  of  the  inventory  of  the  estate  of  a  deceased  person 
filed  by  his  executor  in  the  probate  court  is  competent  evidence 
to  show  omissions  in  the  returns  of  the  deceased  and  in  the  ab- 
sence of  anything  to  the  contrary  may  warrant  the  auditor  in 
making  additions." 
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8aeh  inventoried  information  then  would  not  seem  to  be  en- 
tirely prospective  or  simply  look  forward  for  tax  purposes  with 
respect  to  the  duty  of  the  auditor  in  such  cases. 

In  the  case  in  question  the  law  furnished  the  auditor  the 
information  through  the  second  information  of  the  fact  of  omit- 
ted property.  Allen  had  been  dead  three  years.  The  fact  of 
the  omitted  property  appearing  by  the  inventory  in  1903,  it 
must  have  been  omitted  for  1902,  1901  and  1900,  and  a  case  for 
pr^>cr'(?ding  to  correct  the  return  of  the  former  administrator 
was  made.  The  inquisitor  can  not  be  said  to  have  furnished  the 
information  in  this  instance  since  the  auditor  by  provision  of 
law  already  -had  it,  nor  is  he  entitled  to  receive  compensation 
for  reproducing  it  It  can  not  be  contemplated  that  the  inquisi- 
tor may  run  a  race  with  the  probate  court  to  see  who  shall  de- 
posit the  information  first. 

8.  On  December  11th,  1903,  the  auditor  entered  upon  the 
tax  duplicate,  in  the  names  respectively  of  twelve  insurance 
companies,  taxes  on  account  of  personal  property  in  the  county 
improperly  omitted  from  the  duplicate  for  the  years  1901,  1902, 
and  1903,  the  total  taxes  claimed  being  $64,182.25.  Issue  is 
made  that  defendant,  Gilfillan,  performed  no  service  and  fur- 
nished no  information  whatever  to  the  auditor  by  virtue  of 
which  the  taxes  of  the  property  omitted  by  said  insurance  com- 
panies were  placed  on  said  duplicate;  that  it  was  the  3uty  of 
the  auditor  to  place  said  taxes  upon  the  duplicate  for  said  years 
during  which  said  property  was  omitted  to  be  returned  by  said 
companies  without  any  services  of  defendant,  Qilfillan;  that 
said  auditor  had  knowledge  that  said  property  was  so  omitted 
for  taxation  during  each  of  said  years. 

In  this  list  of  companies,  a  number  appear  to  have  been 
listed  for  the  first  time'  in  1903.  The  controversy  relates  es- 
pecially to  seven  companies,  viz.,  The  Scottish  Union  &  National 
Insurance  Company,  The  United  States  Fidelity  &  Guaranty 
Company,  The  Lion  Fire  Insurance  Company,  The  Travelers 
Insurance  Company,  The  Canada  Life  Insurance  Company,  The 
British  American  Insurance  Company,  and  The  Fidelity  &  Cas- 
ualty Company,  in  the  list  which  had  maintained  property  in 
this  county  for  a  number  of  years  prior  thereto. 
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It  appears  in  evidence  that  on  November  9th,  1903,  the  in- 
quisitor, Gilfillan,  made  an  examination  of  the  tnxables  of  the 
said  insurance  companies  and  presented  such  information;  that 
on  December  11th,  1903,  the  auditor  entered  the  property  im- 
properly omitted  on  the  duplicate.  The  auditor  testifies  he  had 
no  information  as  to  this  matter  from  any  other  source.  This 
important  service  of  the  infjuisitor  in  this  matter  stands  undis- 
puted, and,  further,  that  the  entry  was  made  upon  the  infor- 
mation furnished  by  him  for  the  years  1901,  1902  and  1903. 

Property  of  some  of  these  companies  set  forth  in  the  second 
cause  of  action  had  been  put  upon  the  omitted  duplicate  by 
auditor  II<alliday  in  1900,  and  these  entries  were  carried  for- 
ward upon  the  duplicate  by  the  present  auditor.  In  April,  1902, 
the  matters  of  the  taxes  being  then  in  litipration  in  the  federal 
courts,  some  question  arose  as  to  the  proper  manner  of  entry 
as  to  those  companies'  taxes,  and  as  a  precautionary  measure 
charges  were  placed  on  the  duplicate  as  to  those  companies  in 
the  name  of  Arthur  I.  Vorys,  as  trustee.  This  was  a  formal  mat- 
ter on  the  entries  of  Halliday  and  not  the  result  of  any  addi- 
tional information,  and  availed  nothing. 

It  further  appears  that  all  of  these  companies  except  one 
after  the  action  of  Auditor  Halliday  either  withdrew  their  se- 
curities or  converted  or  changed  the  character  of  their  securi- 
ties— substituting  in  some  cases  non-taxable  for  taxable  securi- 
ties. 

In  view  of  all  the  evidence,  my  conclusion  is  that  the  claims 
of  the  relator  that  the  inquisitor,  in  this  instance,  furnished 
no  evidence  to  the  auditor  relative  to  the  omitted  property  of 
said  companies  for  said  years  and  that  the  auditor  had  knowl- 
edge that  said  property  was  so  omitted  for  said  years,  are  not 
established.  Neither  am  I  able  to  conclude  that  the  absence 
of  a  return  of  the  property  charged  the  auditor  with  knowledge 
that  said  companies  had  taxable  property  within  the  county 
or  that  a  false  or  erroneous  return  had  been  made  by  the  as- 
sessor. 

The  observations  and  holding  hereinbefore  made  on  the  claim 
for  added  property  covered  by  the  first  inventory  in  the  Allen 
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matter  are  e(iually  applicable  to  this  claim  for  added  property 
of  the  insurance  companies.  There  is  a  distinct  difference  in 
such  fa  situation  in  my  judgment  and  that  presented  by  the  case 
of  the  second  omitted  lists  of  Allen  property  when  the  second 
inventory  g:ave  the  auditor  information  of  the  existence  of  omit- 
ted property. 

The  auditor  was  not  required  to  assume  that  the  assessor's 
return  was  false.  The  evidence  is  that  the  auditor  had  no  knowl- 
edge as  to  the  omitted  property  of  the  insurance  companies  in 
question  until  November  9th,  1903,  and  that  the  source  of  his 
information  at  that  time  was  the  inquisitor.  Under  such  cir- 
cumstances it  seems  clear  that  the  statutes  did  not  make  it  the 
duty  of  the  auditor  to  hunt  for  omitted  property.  It  provides 
(Section  2782)  that  if  the  auditor  sJiall  have  reason  to  believe 
or  be  informed  that  any  person  has  given  false  return  or  that 
the  assessor  has  not  returned  the  full  amount  required  to  be 
listed  or  has  made  an  erroneous  return  of  any  property  subject 
to  taxation,  he  shall  proceed  to  correct  the  return  of  the  as- 
sessor and  charge  such  person  on  the  duplicate  with  the  proper 
amount  of  taxes  on  giving  proper  notice,  etc. 

If  the  statute  shall  receive  a  construction  that  the  auditor 
shall  assume  all  returns  false  or  erroneous,  and  that  he  shall  in- 
vestigate and  search  in  each  case,  then  the  requirements  of  him 
would  be  practically  impossible  and  there  would  be  no  need  or 
use  for  an  inquisitor,  boards  of  equalization  or  boards  of  re- 
view. Such  a  view  would  be  inconsistent  with  the  recognition 
such  taxing  agencies  have  received. 

My  conclusion  upon  this  issue  is  that  the  inquisitor  is  entitled 
to  compensation  out  of  the  money  actually  paid  into  the  treas- 
ury as  taxes  on  the  property  which  was  ascertained  said  insur- 
ance companies  should  have  returned  for  said  years. 

I  desire  in  this  connection  to  acknowledge  the  assistance  coun- 
sel have  rendered  the  court  through  their  able  briefs  on  the 
questions  involved.  The  case  has  been  attended  with  some  feel- 
ing and  arousing  of  public  interest  against  ferreting  contracts; 
but  we  consider  that  the  policy  of  the  state  with  reference  to 
statutes  supporting  such  contracts  rests  with  the  Legislature 


NISI  PRIUS  REPORTS— NEW  SERIES.  179 

1906.]  Krickenberger  v.  Wilson,  Mayor. 

and  not  with  the  courts.  And  adoptinor  in  part  the  observation 
of  Judge  Smith  in  Deckebach  v.  Ilagerty,  supra,  whatever 
may  be  said  as  to  the  contracts  being  imprudent  on  the  part 
of  the  county,  in  so  far  as  the  percentage  of  the  inquisitor  is 
concerned,  it  must  be  conceded  that  as  to  the  insurance  matter 
involved  the  contracts  have  been  of  great  value  to  the  public. 

My  conclusion  and  finding  is  that  defendant,  Gilfillan,  is  not 
entitled  to  compensation  for  information  claimed  to  have  been 
furnished  in  October,  1903,  relative  to  omitted  personal  prop- 
erty of  the  Allen  estate ;  nor  to  percentage  on  the  money  derived 
from  the  tax-payer  on  the  penalty  added  by  law  to  omitted 
property  which  the  auditor  in  any  case  finds  the  tax-payer  should 
have  returned.  To  this  extent  the  said  defendant  is  enjoined 
from  presenting  vouchers  for  such  compensation ;  and  defendant 
auditor  from  issuing,  and  Treasurer  Bowland  from  paying  any 
warrant  on  account  of  such  compensation  and  entry  may  be 
drawn  accordingly. 

A.  T.  Seymour,  F.  C.  Rector  and  M.  E,  ThraWkill,  for  plaintiff. 

/.  T,  Holmes  and  Dyer,  Williams  &  Stouffer,  for  defendants. 


BRANNOCK  LAW  PETITION  A  PUBLIC  DOCUMENT. 

[Common  Pleas  Court  of  Darke  County.] 

Krickenberger  v.  Wilson,  Mayor. 

Decided,  June  13,  1905. 

Liquor  Laws — Petition  for  an  Elections-Right  of  Electors  to  Inspect 
' — Mandatory  Injunction. 

1.  A  petition  under  the  Brannock  Law  (97  O.  L.,  87)  for  a  residence 

district  election  in  a  municipal  corporation,  presented  to  and 
filed  by  the  noayor  of  such  corporation,  is  a  public  document  and 
open  to  inspection  by  anyone  who  is  a  citizen,  elector  and  petition- 
er in  said  local  option  district. 

2.  Mandatory   injunction   is   an   appropriate  remedy   to  enforce  such 

right  of  inspection. 
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Allread,  J. 

The  plaintiff  seeks  to  compel  the  defendant,  as  mayor  of  the 
eity  of  Greenville,  Ohio,  to  permit  him  to  inspect  or  take  a  copy 
of  a  certain  petition  under  the  Brannock  Law,  presented  to  and 
filed  with  said  mayor.  He  avers  that  he  is  a  signer  of  the  peti- 
tion, a  resident  and  elector  in  the  local  option  district,  and  that 
an  election  has  been  ordered  and  is  now  pending.  That  at  the 
time  of  his  signing  the  petition  he  offered  his  opinion  of  a  de- 
fect in  the  boundaries  of  the  district,  and  advised  an  amend- 
ment; that  at  a  reasonable  time  and  when  the  mayor  was  not 
engaged  in  any  other  official  or  private  business  he  demanded  an 
inspection  of  said  document  or  permission  to  take  a  copy  for  the 
purpose  of  ascertaining  whether  said  document  had  been 
amended,  and  for  other  lawful  purposes.  The  defendant  re- 
fused inspection,  and,  according  to  plaintiff's  petition,  stated 
that  it  would  be  permitted  at  no  future  time.  He  thereupon 
asks  that  an  inspection  and  permission  to  take  a  copy  be 
awarded  to  him  by  an  order  in  the  nature  of  a  writ  of  man- 
damus or  mandatory  injunction  and  for  all  other  proper  relief. 
The  cause  is  presented  on  demurrer  to  the  petition.  The  ques- 
tions briefly  stated,  are : 

1.  Is  the  plaintiff  in  his  capacity  as  petitioner,  citizen  and 
elector  of  the  local  option  district,  entitled  to  an  inspection  of 
the  petition  after  its  being  filed  with  the  mayor? 

2.  And  if  so,  what  is  his  remedy  for  a  denial  of  the  right? 
The  plaintiff  claims  that  a  petition  under  the  Brannock  Law, 

when  filed  with  the  mayor,  becomes  -a  public  document  open  to 
inspection  to  citizens  and  electors  of  the  district  affected,  and 
particularly  so  as  to  a  signer. 

The  Beal  Law  (Section  4364-20a)  expressly  provides  that  the 
petition  there  provided  for  shall  be  filed  as  a  public  document 
and  preserved  for  reference  and  inspection.  No  such  provision 
is  found  in  the  Brannock  Law,  and  it  is  argued  that  the  omis- 
sion shows  an  intention  of  the  Legislature  not  to  require  the 
document  to  be  made  public. 

There  is  no  general  statute  found  in  this  state  requiring  all 
public  records  kept  open  for  inspection. 
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In  certain  instances  (notably  the  Beal  Law  petitions  and  rec- 
ords of  births  and  deaths  in  the  probate  court),  such  express 
provision  is  found,  but  it  does  not  follow  that  as  to  all  other 
records  no  public  inspection  can  be  enforced. 

The  determination  as  to  whether  the  Brannock  Law  petition 
is  a  public  document  must  be  concluded  from  the  terms  of  the 
act  in  the  light  of  settled  judicial  precedents. 

It  was  the  doctrine  of  the  common  law,  firmly  established,  that 
a  corporator,  i.  e.,  a  member  of  a  municipal  corporation,  is  en- 
titled to  an  inspection  of  all  public  records  and  documents  in 
the  hands  of  its  officers.  The  principle  upon  which  the  law  was 
founded  is  that  the  oflScers  are  merely  trustees,  while  the  cor- 
porators are  the  real  parties  in  interest,  and  as  such  have  a 
right  to  inspect  the  proceedings  of  their  trustees. 

The  common  law  in  this  respect  has  been  adopted  by  the 
American  states  and  enlarged  to  meet  the  conditions  of  popu- 
lar government  {Wells  v.  Leims,  Auditor,  12  0.  D.,  170;  Brown 
V.  Knapp,  Treasurer,  54  Mich.,  132 ;  Ferry  v.  Williams,  41  N.  J. 
L.,  332;  Boylan  v.  Warren,  39  Kansas,  301;  State,  ex  rel,  v. 
King,  Auditor,  154  Ind.,  621;  State,  ex  rel,  v.  Williams,  Mayor, 
110  Tenn.,  549;  Re  William  H.  Caswell  [R.  L]  27  L.  R.  A.,  82; 
Gleaves  v.  Terry,  Secretary,  93  Virginia,  491  [34  L.  R.  A.,  144]  ; 
State,  ex  rel,  v.  Hoblitzelle,  85  Missouri,  620;  Burton  v.  Tuite, 
78  Michigan,  363;  People  v.  Vail,  2  Cowen,  623). 

In  the  New  Jersey  case  cited,  the  letters  of  recommendation 
upon  which  a  liquor  license  was  issued,  was  held  to  be  a  public 
document,  and  open  to  inspection  to  any  citizen  of  the  corpora- 
tion. 

In  the  case  in  54  Michigan  liquor  bonds  on  file  with  the  county 
treasurer  were  held  to  be  public  documents  and  subject  to  public 
inspection. 

In  the  Virginia  case  (34  L.  R.  A.),  the  record  of  the  elec- 
toral board  relating  to  the  appointment  and  removal  of  judged' 
and  registrars  of  election  was  held  to  be  open  to  public  inspec- 
tion. A  distinction  was  observed  in  this  case  between  so  much 
of  their  record  and  documents  where  secrecy  was  expressly  en- 
joined and  where  it  was  not,  holding  the  latter  public. 
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In  the  Missouri  case  it  was  held  that  reojistration  and  poll  lists 
are  open  to  public  inspection  to  any  citizen. 

In  the  case  from  Cowv?n,  it  was  held  that  the  petition  of  free- 
holders for  a  highway  was  a  public  document  and  open  for  in- 
spection to  any  inhabitant  of  the  town. 

Dillon  on  Municipal  Corporations,  Section  848,  says: 

**In  this  country  the  records,  books  and  by-laws  of  a  munici- 
pal corporation  are  of  a  public  nature  and  if  such  corporation 
should  refuse  to  give  inspection  thereof  to  any  persons  having 
an  interest  therein,  or  perhaps  for  any  purpose  to  any  inhabitant 
of  the  corporation,  whether  he  has  any  special  interest  or  not, 
a  writ  of  mandamus  will  lie  to  command  the  corporation  to  allow 
such  inspection  and  copies  to  be  taken  under  reasonable  precau- 
tions to  secure  the  original." 

High  on  Extraordinary  Legal  Remedies,  Section  330,  is  to  the 
same  effect. 

It  is  claimed  by  counsel  for  the  defendant  that  this  document 
has  no  place  in  the  public  records  or  files  of  the  office,  but  is 
solely  for  the  information  of  the  mayor,  and  as  a  basis  for  his 
ordering  an  election.  But  no  such  deduction  can  be  fairly 
drawn  from  the  terms  of  the  act.  The  right  to  an  election  in 
the  district  depends  upon  the  fact  of  forty  per  cent,  of  the 
qualified  electors  of  the  residence  district  having  petitioned  for 
the  election.  A  petition  implies  that  it  is  writing,  and  the  act 
fairly  construed  requires  the  mayor  upon  receiving  the  petition 
to  file  it  among  the  records  and  documents  of  his  office.  The 
term  **file''  has  a  popular  and  fixed  signification  when  used  in 
connection  with  a  public  office.  It  meant  at  common  law  a 
thread,  string  or  wire  on  which  writs  and  other  exhibits  in  courts 
and  offices  were  fastened  or  filed  for  safekeeping  and  for  ready 
references  (13  Am.  &  Eng.  Ency.  of  Law,  page  13). 

In  Chapin  v.  Kiyigsbury,  135  Mass.,  580,  it  is  said  that  a  di- 
rection that  a  certain  certificate  *' shall  be  filed  in  the  clerk's 
office  imports  that  it  is  to  be  placed  permanently  on  the  files  of 
the  clerk  so  that  any  person  interested  may  refer  to  it." 

It  is  claimed  that  public  policy  would  be  better  subserved  by 
holding  the  petition  secret,  but  that  is  for  the  Legislature  and 
not  for  the  courts. 
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When  a  petition  is  presented  to  a  public  officer  and  made  the 
basis  of  an  election  and  is  required  to  be  filed,  in  the  absence  of 
an  express  provision  to  the  contrary  it  is  a  public  document. 

It  is  also  claimed  that  the  plaintiff  has  no  such  an  interest 
in  this  document  as  entitles  him  to  apply  to  the  courts  for  an 
order  for  its  inspection. 

On  this  subject  the  courts  are  divided.  At  common  law  a 
special  interest  was  required  to  be  shown. 

High  on  Extraordinary  Legal  Remedies,  Section  330,  says  it 
is  essential  that  the  relator  show  some  special  interest  in  the 
records  which  he  desires  to  inspect. 

Dillon  on  Municipal  Corporations,  Section  848,  intimates 
that  a  municipal  corporation  has  no  right  to  refuse  an  inspection 
of  its  books  to  an  inhabitant  of  the  corporation  when  demanded 
for  any  purpose. 

In  the  case  of  State^  ex  rel,  v.  Hoblitzelle,  supra,  it  was  stated 
with  much  force  in  a  case  where  the  inspection  of  election  docu- 
ments was  sought  that  the  fact  of  citizenship  alone  conferred 
the  right  to  apply  for  the  writ. 

In  State,  ex  rel,  v.  King,  Auditor,  supra,  on  page  626,  the 
right  of  inspection  of  records  relating  to  disbursements  of  funds 
was  awarded  to  a  citizen. 

In  the  case  of  Wells  v.  Lewis,  Auditor,  the  right  of  inspection 
of  financial  exhibits  and  records  was  awarded  not  only  to  a  tax- 
payer, but  to  a  citizen  whose  purpose  was  for  public  discus- 
sion and  to  advance  his  candidacy  for  an  office.  To  the  same 
ejffect  are  Ferry  v.  Williams,  supra;  Burton  v.  Tuite,  supra; 
State,  ex  ret,  v.  Willi<ims,  supra. 

The  petition  avers  that  the  petitioner  desires  to  inspect  the  . 
petition  to  ascertain  whether  it  has  been  changed,  and  for  other 
lawful  purposes.  At  common  law  the  purpose  of  the  inspection 
was  required  to  be  shown.  But  while  there  is  no  statute  extend- 
ing or  defining  the  common  law  right,  yet  the  authorities  justify 
the  conclusion  that  the  plaintiff  has  a  right  to  inspect  the  peti- 
tion, which  is  the  basis  of  an  election  now  pending:  (1),  Be- 
cause be  is  a  citizen  and  elector  in  the  local  option  district;  (2), 
Because  he  is  a  petitioner.  A  citizen  and  elector  is  interested  in 
the  cost  of  the  election,  in  the  fact  that  an  election  is  pending, 


1 84  DARKE  COUNTY  COMMON  PLEAS. 

Krickenberger  v.  Wilson,  Mayor.  [Vol.  Ill,  N.  S. 

and  in  its  results.  He  has  a  vote ;  has  the  right  of  contest,  or  if 
some  one  else  contests,  he  may  defend  the  election.  Upon  all 
these  subjects  his  right  to  be  informed  is  important.  The  fact 
of  his  being  a  petitioner,  in  a  qualified  sense  a  party,  gives  em- 
phasis to  his  right  of  inspection. 

This  brings  us  to  the  question  of  procedure.  In  most  states 
mandamus  is  held  to  be  an  appropriate  remedy  when  a  public 
right  is  involved. 

In  our  state,  however,  the  writ  of  mandamus  is  only  allowed 
against  a  public  ofHcer  to  command  the  performance  of  an  act 
which  the  law  specially  enjoins  as  a  duty  resulting  from  an 
office  trust  or  station  {Selhy,  Auditor,  v.  State,  ex  rel,  63  0.  S., 
543;  State  v.  Smith,  71  0.  S.,  13-38;  26  Am.  &  Eng.  Ency.  of 
Law,  page  956). 

The  right  must  be  clear  and  does  not  exist  where  there  is  a. 
complete  remedy  at  law  or  equity  {The  Cincinimti  Volksblatt 
Co,  V.  Hoffyneister,  62  0.  S.,  189;  Fraternal  MysUc  Circle  v. 
State,  61  0.  S.,  628). 

In  the  cases  last  cited  it  was  held  that  the  proper  remedy  for 
a  member  of  a  private  corporation  to  obtain  an  inspection  of  the 
books  and  records  is  injunction  and  not  mandamus. 

The  right  of  a  member  of  a  public  corporation  to  an  inspec- 
tion of  its  records  is  founded  upon  the  same  principle,  and  these 
cases  therefore  establish  the  remedy  to  be  mandatory  injunc- 
tion (26  Am.  &  Eng.  Enc.  of  Law,  page  956). 

It  is  claimed  that  the  inspection  is  to  be  employed  for  an 
unlawful  or  improper  purpose  or  for  mere  idle  curiosity,  or  at 
an  improper  time,  and  that  the  writ  may  be  refused  upon  that 
ground.  But  this  motive  will  not  be  presumed,  and  as  it  does 
not  appear  from  the  petition,  such  purpose,  if  claimed  to  exist, 
must  be  made  out  by  answer. 

The  demurrer  is  overruled. 

Edwin  C,  Wright  and  0.  R.  krickenberger,  for  plaintiff, 

S,  V,  Hartman,  for  defendant. 
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DEFENSE  OF  MALPRACTICE  SUITS  AGAINST  PHYSICIANS. 

[Gammon  Pleas  Court  of  Franklin  County.] 

The  State  op  Ohio,  ex  rel  Physicians  Defense  Co.,  etc.,  v. 

Lewis  C.  Layun,  Secretary  op  State  of  the 

State  op  Ohio. 

Decided,  January  4,  1905. 

Corporations — Inhibition  of  Section  3235 — Relating  to  the  Doing  of 
a  Professional  Business — Defense  of  Physicians  against  Mal- 
practice Suits — Is  a  Professional  but  not  an  Insurance  Busi- 
ness— Interstate  Comity — Does  not  Extend  to  Foreign  Corpora- 
tions Obnoxious  to  Ohio  Laws. 

1.  The  busineBs  of  defending  physicians  against  civil  suits  for  mal- 

practice, conducted  on  the  plan  proposed  in  the  suit  at  bar,  is 
not  an  insurance  business,  and  a  corporation  organized  for  that 
purpose  can  not  be  refused  a  certificate  by  the  secretary  of 
state  on  that  ground. 

2.  But  such  a  business  is  clearly  a  professional  business,  and  there- 

fore falls  within  the  inhibition  of  Section  3235  forbidding  the 
carrying  on  of  a  professional  businese  by  a  corporation. 

3.  The  rule  of  comity  between   states   does   not   require   that  a  cor- 

poration organized  under  the  laws  of  another  state  shall  be 
admitted  to  business  in  this  state  when  such  a  business  is  ob- 
noxious' to  Ohio  laws. 

Bigger,  J. 

This  is  an  action  in  mandiamus  brought  apjainst  the  secre- 
tary of  state  by  the  relator,  a  corporation  orf^anized  under  the 
laws  of  the  state  of  Indiana,  by  which  it  is  soujs^ht  to  compel 
the  secretary  of  state  to  Issue  to  the  plaintiflF  a  certificate  au- 
thorizing it  to  do  business  in  the  state  of  Ohio,  in  accordance 
with  its  charter,  under  and  by  virtue  of  the  provisions  of  Sec- 
tion 148d,  Revised  Statutes.  The  case  is  submitted  to  the 
court  upon  a  demurrer  to  the  petition. 

The  relator,  among  other  things,  states  that  it  is  a  foreign 
corporation  organized  under  the  laws  of  the  state  of  Indiana. 
Its  proposed  business,  as  shown  by  its  charter,  a  copy  of 
which  is  attached  to  the  petition  and  made  part  thereof,  is  to 
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aid  and  protect  the  medical  profession  in  the  practice  of  medi- 
cine and  surgery  by  the  defense  of  physicians  and  surgeons 
against  civil  prosecution  for  malpractice ;  by  the  sale  of  con- 
tracts to  physicians  and  surgeons  for  a  stated  and  agreed 
compensation,  by  which  it  undertakes  and  agrees  to  maintain 
and  manage  the  defense  of  the  holder  of  such  contracts  agains!: 
any  action  brought  against  him  for  damages  for  alleged  mal- 
pra-etice,  in  relation  to  or  connected  with  services  T>orformed  or 
which  should  have  been  performed  within  the  time  covered  by 
the  contract,  by  engaging  attorneys  and  paying  the  expenses 
of  such  defense.  The  relator  states  further  that  it  does  not 
assume  to  pay  any  judgment  for  damages  or  costs  or  other 
judgment  rendered  against  the  contract  holder,  but  only  agrees 
to  arrange  and  maintain  the  defense  of  the  suit  brought  against 
the  contract  holder  for  malpractice  up  to  the  time  judgment 
is  rendered  therein.  A  copy  of  the  form  of  contract  made 
between  the  company  and  its  contract  holders  is  attached  to  the 
petition  and  made  part  thereof. 

The  petitioner  states  that  it  has  made  application  to  the  sec- 
retary of  state  for  a  certificate  authorizing  it  to  do  business 
in  this  state  and  has  tendered  to  him  the  required  fee  therefor, 
etc.,  in  compliance  with  the  requirements  of  the  statute,  but 
that  the  secretary  of  state  refused  to  issue  to  the  relator  such 
certificate  and  still  refuses  to  do  so,  and  the  relator  therefore 
prays  the  court  to  issue  an  alternative  writ  of  mandamus 
requiring  the  said  Lewis  C.  Laylin,  as  Secretary  of  State,  to 
show  cause  why  a  peremptory  writ  should  not  issue  requiring 
him  to  issue  a  certificate  to  the  relator  authorizing  it  to  trans- 
act the  proposed  business  in  the  state  of  Ohio.  A  copy  of  the 
propc^sed  agreement  with  the  contract  holders  is  attached  to  the 
petition  and  is  as  follows : 

**In  consideration  of  the  written  and  printed  application, 
which  is  hereby  made  a  part  of  this  contract,  and  the  sum  of  ten 
dollars,  receipt  of  which  is  hereby  acknowledged,  being  the 
consideration  of  one  year's  defense,  and  the  further  payment 

of  ten  dollars  annually  in  advance  on  the   day  of 

of  each  year  during  the  life  of  this  contract,  the 

Physicians  Defense  Company  (hereinafter  known  as  company) 
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hereby  agrees  to  defend  the  legally  qualified  physician, 

,  of  the  city  of ,  county  of , 

state  of ,  against  all  civil  suits  for  damages  for  mal- 
practice, based  on  professional  services  rendered  by  himself  or 
his  agent  during  the  term  of  this  contract,  at  its  own  expense, 
not  exceeding  twenty-five  hundred  dollars,  in  defense  of  any 
one  suit,  nor  exceeding  in  the  aggregate  five  thousand  dollars 
in  defense  of  suits  based  on  services  rendered  by  the  holder 
hereof,  within  one  year  from  the  date  of  this  contract,  or 
within  any  one  year  for  which  this  contract  shall  be  renewed; 
all  in  the  manner  and  upon  the  condition  herein  below  stated, 
to-wit : 

**  Immediate  notice  by  telegram  must  be  given  the  company 
at  the  home  oflRce  at  Fort  Wayne,  Ind.,  of  any  suit  brought  or 
demand  made;  and  the  holder  thereof  shall  immediately  for- 
ward the  summons,  or  other  process  served,  and  the  complaint 
or  petition  filed;  together  with  a  full  and  complete  history  of 
the  case  and  services  rendered. 

**Upon  receipt  of  notice  from  the  holder  hereof  that  a  suit 
has  been  commenced  against  him  for  damages  for  civil  mal- 
practice, the  company  will  employ  a  local  attorney  in  whose 
selection  the  holder  hereof  shall  have  a  voice,  who,  together 
with  the  company  *«  attorney,  will  defend  the  case  without  ex- 
pense to  the  holder  hereof. 

**Such  defense  will  be  maintained  until  final  judgment  shall 
have  been  obtained  in  favor  of  the  holder  hereof,  or  until  all 
remedies  by  appeal,  writ  of  error  or  other  legal  proceedings 
shall  have  been  exhausted,  or  until  the  sum  of  twenty-five 
hundred  dollars  shall  have  been  expended  in  said  defense; 
provided  said  company  shall  not  be  under  obligation  to  expend 
more  than  five  thousand  dollars  in  the  aggregate  in  the  defense 
of  suits  based  on  services  rendered,  by  the  holder  hereof,  dur- 
ing the  original  one  year  term  or  any  renewed  one  year  term  of 
this  contract. 

**Said  company  does  not  obligate  itself  to  pay  or  to  assume 
or  to  secure  the  payment  of  any  judgment  rendered  against 
the  holder  hereof  in  any  suit  defended  by  it. 

**The  company  shall  not  compromise  any  suit  or  claim  for 
malpractice  against  the  holder  hereof.  Nor  shall  the  holder 
hereof,  after  the  company  has  entered  upon  the  defense  of  any 
such  suit  in  behalf  of  the  contract  holder,  compromise  the  same 
without  the  consent  of  the  company  in  writing  first  thereto 
had,  and  by  reimbursement  of  the  company  of  its  expenses 
theretofore  incurred.'' 
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There  are  some  other  conditions  but  not  material  to  the 
decision  of  the  questions  presented  by  this  submission. 

It  is  the  claim  of  the  attorney-general  in  support  of  his 
demurrer  that  the  relator  is  not  entitled  to  a  certificate  under 
the  provisions  of  Section  148c?,  first,  because  it  proposes  to  do 
an  insurance  business  of  a  kind  not  recognized  by  the  laws  of 
the  state  of  Ohio;  and,  second,  because  the  business  proposed 
to  be  done  by  the  relator  under  its  charter  is  a  professional 
business  and  that  such  business  is  expressly  prohibited  to  cor- 
porations by  the  laws  of  this  state. 

The  first  question  presented,  therefore,  is  this:  Does  the  re- 
lator propose  to  do  an  insurance  business  under  the  provisions 
of  its  charter  and  the  fcrm  of  contract  attached  to  its  peti- 
tion? This  question  I  am  of  opinion  should  be  answered  in 
the  negative.  There  is,  it  seems  to  me,  a  distinction  between 
an  undertaking  to  afford  protection  against  a  threatened  loss 
and  an  undertaking  to  indemnify  against  such  loss  after  it 
has  occurred.  By  the  terms  of  its  charter,  the  company  is  not 
authorized  to  indemnify  a  physician  or  surgeon  in  case  a  judg- 
ment is  obtained  against  him  in  a  suit  for  malpractice.  By  the 
terms  of  the  contract  made  between  the  contract  holder  and 
relator  it  is  expressly  stipulated  that  the  company  will  not 
indemnify  against  a  judgment  if  one  be  obtained.  The  un- 
dertaking is  only  that  the  relator  will  in  so  far  as  the  legal 
defense  is  concerned  stand  between  the  contract  holder  and 
loss  resulting  from  claims  for  m'alpractice.  It  seems  to  me  that 
there  is  a  clear  distinction  between  an  undertaking  to  ward  oflf 
any,  so  far  as  possible,  threatened  or  apprehended  injury  and 
loss  and  one  agreeing  to  indemnify  for  such  loss  after  it  has 
occurred,  and  that  were  such  undertakings  to  be  considered 
as  insurance  contracts  that  it  would  lead  to  absurd  conse- 
quences. For  example,  one  who  becomes  a  passenger  upon  a 
railroad  train  renders  himself  liable  to  loss  through  personal 
injury  resulting  from  transportation.  By  the  purchase  of  a 
puUman  car  ticket  he  for  a  stated  consideration  obtains  that 
which  affords  him  a  very  considerable  protection  against  lia- 
bility to  injury  and  consequent  loss.  It  is  not  a  contract  of 
indemnity,  however,  in  case  of  injury  and  consequent  loss.     In 
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what  respect  does  such  a  contract  differ  from  the  one  in 
question  here?  One  sued  for  malpractice  may  defend  his  own 
ease  and  take  the  added  risk  on  the  principle  that  a  man  who 
defends  his  own  case  has  a  fool  for  a  client;  and  because  the 
converse  of  the  proposition  presents  a  still  more  palpable  truth, 
the  employment  of  an  attorney  to  make  a  defense  would  un- 
doubtedly be  a  measure  of  protection  against  threatened  loss, 
but  as  it  is  not  in  any  sense  an  undertaking  to  insure  or  in- 
demnify against  a  judgment  which  is  a  threatened  loss  it  does 
not  seem  to  me  to  be  a  contract  for  insurance.  I  am  of  opinion, 
therefore,  that  the  proposed  business  is  not  that  of  insurance. 

The  next  question  presented  is:  Does  the  relator  propose,  if 
admitted  to  do  business  in  this  state  to  do  a  profe.ssional  busi- 
ness f  And  this  question,  I  think,  must  be  answered  in  the 
affirmative. 

Section  3235  of  Bates*  Annotated  Statutes  provides  corpo- 
rations may  be  formed  in  the  manner  provided  in  this  chap- 
ter for  any  purpose  for  which  individuals  may  lawfully  associate 
themselves  except  for  carrying  on  professional  business.  If 
this  proposed  business  be  not  that  of  carrying  on  professional 
business,  then  it  would  be  difficult  it  seems  to  me  to  conceive 
how  a  corporation  can  carry  on  a  professional  business*.  A 
corporation  being  an  artificial  person  can  act  only  thrugh 
agents.  The  agents  proposed  to  be  employed  here  are  lawyers, 
members  of  one  of  the  learned  professions.  Counsel  for  the 
relator  say  that  if  this  objection  would  apply  to  the  relator,  it 
would  certainly  apply  to  every  corporation  that  attempts  to 
employ  attorneys  and  conduct  law  suits.  But  there  is  a  wide 
difference  between  an  attorney  making  a  contract  with  a  cor- 
poration to  defend  it  when  sued,  and  a  eon  tract  by  a  cor- 
poration with  an  individual  to  furnish  for  him  legal  serv- 
ices. If  that  be  not  what  is  forbidden  by  the  statute,  then  I 
confess  I  am  unable  to  conceive  of  a  case  which  would  fall 
within  the  statutory  inhibition.  The  contract  is  plainly  a  con- 
tract between  a  corporation  on  the  one  side  and  an  individual 
on  the  other  for  the  furnishing  of  professional  services. 
While  the  contract  provides  that  the  contract  holder  is  to  be 
consulted   about  the   employment   of  the   legal   counsel,   it  is 
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expressly  provided  that  he  is  to  be  employed  by  the  relator 
and  paid  by  the  relator.  The  corporation  can  do  professional 
business  in  no  other  way  than  by  employing?  professional  per- 
sons to  render  the  service  and  that  is  what  is  here  proposed. 

The  rule  of  comity  which  admits  corporations  of  sister  states 
to  do  business  in  this  state  does  not  extend  to  such  corporations 
as  propose  to  do  business  prohibited  by  the  statute  in  this  state 
or  obnoxious  to  the  policy  of  our  laws.  For  the  reason  that 
the  business  here  proposed  is  obnoxious  to  the  provisions  of 
Section  3235,  Revised  Statutes,  the  secretary  of  state  was  war- 
ranted in  refusing  to  issue  the  certificate  authorizing:  it  to  do 
business  in  this  state,  and  the  demurrer  to  the  petition  must  be 
sustained. 

Nash,  Lentz,  Addison  &  Fritter,  R.  S,  Taylor  and  C.  M. 
Niezer,  for  the  relator. 

Wade  H.  Ellis  and  George  H.  Jones,  for  respondent. 


RIGHTS  OF  A  WIDOW  IN  HER.  HUSBAND'S  ESTATE. 

[Common  Pleas  Court  of  Greene  County.] 

Mary  P.  Bullock  v.  W.  0.  Bullock,  Executor. 

Decided,  May,  1905. 

Estates  of  Decedents — Advancernents — Election  of  Widow — Indebted- 
ness of  Son  Evidenced  by  Note  Should  be  Included  in  Inventory, 
Whenr—Land  Ordered  Sold  by  Testator  and  Proceeds  Distribu- 
ted— Distributees  Acquire  No  Title  to  the  Land — Rights  of  the 
Widow. 

1.  The  operation  of  the  statute  regulating  advancements  can  only  ap- 

ply where  the  decendent  died  intestate  as  to  his  property. 

2.  A  testator  who  at  his  death  holds  a  note  against  his  son,  and  in 

his  will  directs  that  in  case  said  note  is  not  paid  before  his 
death,  such  son  "shall  be  charged  with  and  there  shall  be  taken 
out  of  his  share"  the  amount  thereof,  "said  note"  is  an  asset  in 
the  hands  of  his  executor,  and  should  be  appraised  and  inven- 
toried. 

3.  There  is  no  provision  of  statute  whereby  a  surviving  wife  may 

elect  to  take  under  the  law. 
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4.  A  widow's  rights  under   the  law  are  not  suj^rseded  or  abrogated 

by  any  provision  made  for  her  in  the  will  of  her  deceased  con- 
sort that  required  her  to  elect;  they  are  vested  rights  which  she 
must  elect  to  waive,  and  accept  other  provisions  made  for  her 
benefit  in  order  to  defeat  her  rights  under  the  law. 

5.  A  widow  who  does  not  elect  to  take  the  provisions  made  for  her 

in  the  will  of  her  deceased  husband  is  entitled  to  dower  in  all 
the  land  of  which  her  husband  died  seized,  and  is  also  entitled 
to  participate  and  receive  her  distributive  share  out  of  the  pro- 
ceeds of  all  the  lands  which  the  will  of  her  deceased  husband 
directed  to  be  sold  and  converted  into  money  for  distribution. 

6.  Where  land  is  directed  by  a  will  to  be  sold  and  the  proceeds  dis- 

tributed to  certain  persons,  such  persons  acquire  no  title  under 
the  will  by  electing  to  take  the  land,  nor  can  any  such  election  be 
made  to  defeat  the  widow's  right  to  her  distributive  share  out  of 
the  proceeds  of  such  land. 

Kyle,  J. 

This  cause  comes  into  this  court  upon  a  petition  in  error  from 
the  probate  court. 

Mary  F.  Bullock,  the  plaintiff  in  error,  filed  her  certain 
motion  in  the  probate  court  to  require  the  defendant  in  error, 
William  0.  Bullock,  the  duly  appointed  executor,  to  proceed 
to  sell  the  real  estate,  as  provided  in  item  three  of  his  will,  and 
convert  the  same  into  money  as  directed.  And  at  the  same 
time  the  said  plaintiff  in  error  excepted  to  the  inventory  of  the 
executor  because  there  was  not  included  therein  a  certain  note 
of  Eiias  M.  Bullock  to  his  father,  William  II.  Bullock,  for 
fifteen  hundred  ($1,500)  dollars.  Such  motion  and  exceptions 
were  overruled. 

The  court  below  made  a  finding  of  facts — 

**  William  H.  Bullock,  resident  of  Greene  county,  died  De- 
cember 2,  1904,  the  owner  of  real  and  other  estate  mentioned 
in  his  will  and  situated  in  said  county.  He  left  survivinoj  him 
his  widow,  Mary  F.  Bullock,  plaintiff  in  error,  and  six  children ; 
that  on  December  9th  his  last  will  was  duly  probated  in  the 
probate  court,  and  W.  0.  Bullock  was  appointed  executor;  that 
an  appraisement  and  inventory  of  his  estate  was  ma.Ie  and 
filed,  which  did  not  contain  the  note  referred  to  in  the  motion; 
that  on  the  9th  day  of  December  a  citation  was  duly  issued  by 
the  probate  court  to  Mary  F.  Bullock,  widow,  and  that  on  the 
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8th  day  of  February  Mary  F.  Bullock  appeared  in  court  and 
then  and  there  elected,  in  writing,  to  take  under  the  law  and 
renounce  the  provisions  made  for  her  in  said  will.'* 

The  court  below,  in  its  conclusions  of  law,  found  first,  **that 
said  note  was  intended  as  an  advancement  to  said  Elias  M. 
Bullock,  and  was  rightfully  and  properly  omitted  from  the  ap- 
praisement and  inventory  and  should  not  b^  appraised  as  an 
asset  of  said  estate." 

If  the  $1,500  note  of  Elias  M.  Bullock  was  an  advancement, 
then  it  should  not  appear  upon  the  appraisement  and  inventory. 
If  it  was  not  an  advancement  it  was  an  asset  in  the  hands  of 
the  executor  to  be  appraised  and  inventoried  with  the  other 
property. 

Where  a  decedent  at  his  death  holds  a  promissory  note  ex- 
ecuted by  one  of  his  heirs  at  law,  in  order  to  establish  a  claim 
that  the  money  for  which  such  instrument  was  given  was  a  gift 
to  such  heir  at  law  by  way  of  advancement  or  otherwise  the 
evidence  must  be  clear  and  convincing.  An  advancement  is  a 
gift  to  take  effect  immediately  as  the  share,  or  part  of  the  share, 
of  the  child  in  the  estate  of  the  father  which  the  child  would 
otherwise  receive  at  his  death  intestate.  It  is  a  gift  absolute 
to  take  effect  at  once.  And,  therefore,  it  was  incumbent  upon 
Elias  M.  Bullock  to  show  that  the  money,  represented  by  the 
$1,500  note,  was  a  gift  to  take  effect  at  once. 

The  fact  that  a  note  was  taken  whereby  Elias  agreed  and 
promised  to  pay  the  same  back  to  his  father  implies  that  it  was 
not  an  advancement. 

Whether  or  not  there  was  any  evidence  to  show  that  this 
note  did  not  represent  the  true  contract,  that  instead  of  being  a 
loan  from  William  O.  Bullock  to  his  son  Elias,  it  was,  in  fact, 
an  absolute  gift  to  take  effect  in  presenti  does  not  appear  and 
there  is  no  such  finding  in  the  finding  of  facts. 

The  fact  that  the  note  appears  in  the  hands  of  the  decedent 
at  his  death  without  any  other  evidence  or  finding  contravening 
such  note,  showing  that,  in  fact,  it  was  an  advancement,  a 
court  must  find  that  it  was  not  an  advancement,  but  is  an  asset 
in  the  hands  of  the  exeoutor.    It  is  also  true  that  it  was  not  a 
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gift  inter  vivos  because  obligations  were  taken  for  the  money; 
nor  would  it  be  a  gift  causa  mortis  for  the  note  was  held  by  the 
decedent  until  his  death.  The  foregoing  was  given  to  show  that 
such  note  was  not  an  advancement  under  the  facts  shown.  But 
the  law  is  that  the  operation  of  the  statute  regulating  advance- 
ments can  only  apply  where  the  decedent  died  intestate  as  to  his 
property. 

The  whole  determination  as  to  whether  or  not  such  note 
should  or  should  not  be  appraised  and  inventoried  depends 
upon  the  will. 

Item  four  of  the  will  provides — 

**I  have  given,  from  time  to  time,  my  several  children  equal 
amounts  of  money.  My  son,  Elias  M.,  owes  me  $1,500  in  addi- 
tion to  money  heretofore  given  him  for  which  I  hold  his  note 
dated  October  15,  1901.  It  is  my  will  that  in  case  'he  does  not 
pay  said  note  before  my  death,  then,  in  that  case,  he  shall  be 
charged  and  there  shall  be  taken  out  of  his  share  $1,500,  with 
interest  from  date  of  said  note.'' 

There  is  certainly  no  cancellation  of  this  note  to  Elias.  It 
contradicts  tlhat  it  was  ever  made  or  intended  as  a  gift  to  him. 
It  declares  his  expectation  of  payment  of  that  note  from  his 
son,  and  provides  a  manner  of  payment  if  it  is  not  paid  at  the 
date  of  his  death ;  or  in  eflfect  bequeaths  it  to  him  as  an  asset  of 
his  estate. 

So  far  as  the  will  is  concerned,  if  the  statute  regulating  ad- 
vancement applied,  it  contradicts  every  notion  and  principle 
of  an  advancement,  and  such  note  is,  without  doubt,  an  asset  in 
the  hands  of  the  executor  and  should  have  been  appraised  and 
inventoried  with  the  other  property  of  said  decedent. 

The  next  question  involved  may  be  comprehended  in  the  sin- 
gle question:  Is  Mary  Bullock  entitled  to  participate  and  re- 
ceive any  share  in  the  land  devised  under  item  three  beyond 
her  dower  interest  t 

After  making  a  certain  provision  for  his  wife  in  lieu  of  her 
dower,  year's  allowance  and  as  her  full  distributive  share  of 
his  estate,  the  testator  then  proceeds  to  direct  that — 

**At  my  death  the  land  on  the  south  side  of  the  New  Jasper 
road  of  115  acres,  more  or  less,  to  be  sold  by  my  executor  and! 


194  GREENE  COUNTY  COMMON  PLEAS. 

Bullock  V.  Bullock,  Executor.  (Vol.  Ill,  N.  S. 

the  proceeds  and  balance  of  personal  estate  to  be  equally  di- 
vided among:  my  six  children,  or  if  any  are  dead  their  share  is 
to  j?o  to  their  children,  if  any,  subject  to  the  following  condi- 
tions and  charfjes  and  deductions:" 

Mary  F.  Bullock,  the  wife,  did  not  elect  to  take  under  the 
will.  Stress  ha.s  been  laid  upon  the  fact  of  the  election  of  the 
widow  to  take  under  the  law.  I  know  of  no  provision  of  the 
statute  whereby  a  surviving  widow  may  elect  to  take  under  the 
law.  In  order  to  secure  the  provisions  of  a  will  made  for  her 
benefit  the  widow  must  elect  to  take  under  such  will.  To  stand 
on  her  rights  under  the  law  she  does  not  elect  to  take  under  the 
law,  but  fails  or  refuses  to  make  any  election.  In  other  words, 
her  rights  under  the  law  are  not  superseded  or  abrogated  by 
any  provisions  made  for  her  in  the  will  of  her  deceased  consort 
that  requires  her  to  elect,  but  they  are  a  vested  right  which  she 
must  elect  to  waive  and  accept  other  provisions  made  for  her 
benefit  in  order  to  defeat  her  rights  under  the  law. 

The  widow  declined  to  elect  to  take  under  the  will,  therefore 
as  to  her  William  H.  Bullock  died  intestate.  And  as  the  sur- 
viving widow  of  William  H,  Bullock  she  is  entitled  to  be 
endowed  of  the  lands  of  her  deceased  consort  and  is  entitled  to 
one-half  (Vo)  of  the  first  $400,  and  to  one-third  (1-3)  of  the 
remainder  of  the  personal  property  subject  to  distribution. 

When  William  II.  Bullock  made  his  will  he  knew  that  under 
the  law  his  wife,  Mary  F.  Bullock,  might  accept  such  provisions 
as  he  might  make,  or  might  retain  her  rights  under  the  law,  and 
having  declined  to  take  under  the  will  she  stood  in  the  relation 
to  William  H.  Bullock's  estate  as  if  he  had  died  intestate,  which 
is  exactly  the  same  position  the  plaintiff  stood  in  in  Hutchins 
V.  Davis.  As  to  how  or  why  Mary  Bullock  came  to  occupy  such 
a  position,  so  long  as  she  was  not  unlawfully  there,  it  should 
not  impair  or  affect  her  rights  in  the  estate  of  her  deceased 
husband. 

Mrs.  Hutchins  was  not  given  an  opportunity  to  make  any 
election.  Mrs.  Bullock  did  not  elect,  and  I  do  not  see  upon 
what  principle  in  justice  or  equity  a  substantial  or  nominal  pro- 
vision for  any  surviving  wife,  which  she  did  not  accept  could 
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affect  her  relation  to  the  estate  of  her  deceased  hu.sband.  And 
while  stress  is  laid  by  counsel  upon  the  fact  of  no  election  in 
the  68th  Ohio  State,  yet  the  principles,  in  my  judj^ment,  in  that 
case  determine  this  one. 

Since  William  H.  Bullock  chose  to  reduce  the  115  acres  to 
money  in  view  of  the  fact  that  his  wife  had  a  ri^rht  to  refuse  to 
elect  to  take  under  the  will,  and  having  done  so.  he  must  take 
the  consequences  even  though  it  may,  to  some  extent,  defeat  his 
intention. 

As  argued  in  that  case  it  is  of  no  consequence  that  he  in- 
tended that  his  wife  should  accept  the  provision  t/hat  he  made 
for  her.  By  directing  this  land  to  be  sold  he  could  not  defeat 
her  legal  rights.  By  this  act  he  made  this  land  personal  prop- 
erty in  the  hands  of  ihis  executor  for  distribution,  and  the  stat- 
ute ffives  her  one-third  of  the  remainder  of  the  personal  prop- 
erty subject  to  distribution. 

Whether  or  not  he  reduced  his  whole  estate  to  personal  prop- 
erty would  make  no  difference  as  the  wife  would  be  entitled  to 
receive  her  share  of  what  was  directed  to  come  into  the  hands  of 
the  executor  for  distribution. 

There  is  no  doubt  that  the  real  and  personal  property  under 
item  three  are  to  be  blended  together,  for  the  language  is: 
*'Sueh  land  shall  be  sold  by  my  executor  and  the  proceeds  and 
balance  of  personal  estate  equally  divided  among  my  six  chil- 
dren,'' and  this,  under  tJhe  68th  Ohio  State,  makes  an  absolute 
conversion  of  this  land  for  all  purposes  into  personal  property, 
which  should  be  distributed  as  personal  property  even  if  the 
special  object  intended  by  the  testator  should  fail. 

It  is  claimed  that  she  would  be  claiming  under  the  will,  but 
applying  the  principle  laid  down  in  the  68th  Ohio  State:  **The 
effects  of  a  conversion  extend  to  and  may  be  claimed  not  only  by 
those  who  claim  under  or  through  the  will,  but  also  by  those  who 
are  not  entitled  directly  from  and  under  the  testator.'*  And 
undoubtedly  Mrs.  Bullock  has  the  right  to  claim  directly  under 
and  from  her  deceased  husband  her  distributive  share  of  the 
funds  that  may  be  created  in  the  hands  of  the  executor  for  dis- 
tribution.    And  it  has  also  been  determined  in  the  68th  Ohio 
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State  that  this  plaintiff  in  error  is  entitled  to  her  distributive 
share  of  the  proceeds  of  the  sale  of  this  land  made  as  directed 
in  the  will  notwithstanding  that  she  has  already  received  there- 
from her  dower  estate. 

In  the  dissenting  opinion  of  Judge  Shauck  the  inference  may 
be  clearly  drawn  that  it  was  'held  by  the  majority  of  the  court 
that  one  may  invoke  the  doctrine  of  conversion  even  though 
they  claim  against  the  will  which  makes  the  conversion. 

The  argument  thus  far  has  assumed  that  this  land  is  sold 
and  converted  into  money  and  comes  into  the  hands  of  the 
executor  for  distribution.  The  language  of  the  statute  is  that 
the  wife  is  entitled  to  her  distributive  share  in  the  personal 
property  subject  to  distribution.  If  fhis  property  should  never 
come  into  the  hands  of  the  executor,  by  the  legatees  under  the 
will  electing  to  take  the  land  in  lieu  of  the  proceeds  thereof,  in 
such  case  would  the  surviving  widow  be  entitled  to  participate? 
It  has  been  settled  that  the  legatees  under  a  will,  by  all  uniting 
in  the  reijuest  therefor,  may  avoid  the  sale  and  keep  the  prem- 
ises instead.  There  is  no  finding  of  any  such  election  in  this 
case  and  probably  it  is  not  necessary  to  discuss  it.  But  assum- 
ing that  such  question  might  arise  the  law  is  that  where  a  will 
directs  certain  real  estate  to  be  sold  and  the  proceeds  equally 
divided  among  certain  persons,  such  persons  electing  to  take 
the  land  acquire  no  title  to  the  real  estate  under  the  will,  but 
such  persons  would  acquire  as  of  the  right  to  personal  property. 
The  right  to  take  the  real  estate  in  lieu  of  the  proweds  could 
only  be  done  by  the  persons  who  are  entitled  to  receive  the 
proceeds.  And  the  direction  by  William  Bullock  to  sell  this 
farm  and  blend  the  proceeds  with  his  personal  property  into 
one  fund  for  distribution  according  to  the  purposes  of  his  will 
makes  an  absolute  conversion  of  such  land  for  all  purposes  into 
personal  property,  which  should  be  distributed  as  personal 
property. 

If  the  proceeds  of  this  land  is  to  be  distributed  as  personal 
property,  Mary  F.  Bullock,  as  the  surviving  widow,  independ- 
ent of  her  dowry,  would  be  entitled  to  receive  one-third  of  the 
proceeds  thereof,  and  this  would  be  true  regardless  of  the  fact 
that  the  objects  intended  by  the  testator  should  fail. 
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The  foregoing  seems  to  be  the  logical  conclusions  of  the  prin- 
ciples and  doctrines  laid  down  in  the  68th  0.  S, 

The  only  other  question  remaining,  that  has  entered  into  my 
mind,  is  as  to  whether  or  not  it  is  the  proper  procedure  to  file 
a  motion  in  the  probate  court  asking  the  court  to  require  the 
executor  to  proceed  to  convert  this  land  into  money  under  the 
third  item  of  the  will,  under  Section  524,  which  provides  and 
gives  the  probate  court  exclusive  jurisdiction  *Ho  direct  and 
control  the  conduct  and  settle  the  accounts  of  executors,  ad- 
ministrators,*' etc.  Or  should  those  interested  make  an  appli- 
cation for  the  removal  of  such  executor  for  neglect  of  duty 
under  Section  6017. 

But  as  the  probate  court  has  assumed  that  it  has  such  power 
it  will  not  be  controverted  here  by  this  court. 

For  the  foregoing  reasons,  that  the  exception  of  the  inven- 
tory should  have  been  sustained  and  said  note  entered  upon  the 
inventory  and  appraisement,  and  that  Mary  F.  Bullock  is 
entitled  to  receive  one-third  of  the  proceeds  of  the  real  estate 
directed  to  be  converted  into  money  in  addition  to  her  dower 
interest,  the  proceedings  of  the  probate  court  will  be  reversed 
and  this  cause  remanded  to  such  court  for  further  proceedings. 

M.  J.  Hartley y  for  plaintiff  in  error. 

M,  A.  Broadstoiie  and  T,  L,  Magruder,  for  defendants  in 
error. 


BREACH  OF  DUTY  TO  EMPLOYE  NOT  GROWING  OUT  Or 
THE  EMPLOYMENT. 

[Common  Pleas  Court  of  Hamilton  County.] 

Samuel  Rohreb,  Administrator,  v.  J.  C.  Culbertson. 

Decided,  March,  1»05. 

Master  and  Servant — Servant  a  Minor — Sickness  of  Servant — Threat 
of  Discharge  with  Fatal  Consequences — Apprenticeship — Negli- 
gence. 

The  refusal  of  a  master  to  permit  his  employe,  a  lad  of  fourteen  years, 
who  httd!  become  suddenly  ill,  to  leave  his  work  for  medical  as- 
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ffi&tanoe  except  at  the  risk  of  discharge,  is  not  a  breach  of  duty 
growing  out  of  the  employ ment,  which  would  make  the  master 
liable  for  so  doing,  unless  a  contract  of  apprenticeship  exists. 

Ppleger,  J. 

Heard  on  diemurrer  to  the  petition. 

The  petition  alleges  that  the  plaintiff's  intestate,  a  boy  of 
fourteen  years,  was  a  press  feeder  in  the  employ  of  the  defend- 
ant's printing  establishment;  that  during  said  employment  the 
lad  became  suddenly  ill,  was  unable  to  continue  his  work  and 
requested  permission  of  the  defendant's  superintendent  to  leave 
his  work  and  go  home;  that  defendant's  superintendent  eare.- 
lessly  and  nej?ligently,  under  threats  of  discharge,  failed  to  do 
so ;  that  the  boy  continued  at  his  work  until  he  became  physi- 
cally exhausted,  left  for  his  home,  and  by  reason  of  such  **  neg- 
lect and  want  of  proper  advice  and  medical  attendance"  he 
died  on  that  same  evening.  Ten  thousand  dollars  damages  are 
claimed.  The  defendant  filed  a  demurrer  on  the  ground  that 
the  facts  stated  do  not  constitute  a  cause  of  action. 

The  Indiana  courts  seem  to  have  held  that  while  the  service 
is  not  compulsory  in  the  sense  that  an  employe  can  not  be  com- 
pelled to  work  against  his  will,  it  can  not  close  its  eyes  to  the 
fact  that  the  servant  does  not  stand  upon  the  same  footing,  and 
that  the  necessities  of  the  struggle  for  existenee  tends  strongly 
to  deprive  him  of  the  theoretical  independence  and  freedom 
of  action;  that  the  servant's  primary  daity  is  obedience,  and 
tliat  if,  fearing  discharge,  he  obeys  an  order  of  the  master,  and 
through  the  negligence  of  the  master,  the  servant,  although 
knowing  the  danger,  is  thereby  injured,  it  is  but  meet  that  he 
should  be  recompensed  (Bailey  on  Personal  Injuries  Relating 
to  Master  and  Servant,  Sections  884  and  885). 

The  courts  of  other  states,  including  Ohio,  have  not  gone  9!) 
far,  and  the  extreme  in  that  respect  has  been  to  hold  the  master 
responsible  where  the  employe  reasonably  relies  upon  the  su- 
perior knowle<lge  of  the  master  or  his  promise  to  remedy  patent 
defects,  unless  tlie  danger  is  so  manifest  as  to  prevent  a  reason- 
ably prudent  man  from  encountering  the  risk  {lb..  Section 
898), 
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The  generally  accepted  doctrine  in  all  the  other  states  is, 
that  the  servant  assumes  the  usual  and  ordinary  risks  incident 
to  the  employment  in  which  he  is  enj?aj?ed.  **Fear  of  discharge 
by  the  employe  if  he  does  not  obey  the  order  of  the  master  will 
not  jujstify  him  in  running  a  risk  which  is  well  known  to  him, 
and  then  if  he  is  injured  ask  a  recovery  in  damages  from  the 
master.''  **In  the  absence  of  restrictive  contract  provisions 
the  master  is  at  liberty  to  discharge  the  servant  at  any  time; 
so  likewise  is  the  servant  at  liberty  to  abandon  his  service  at 
will.  The  master  has  the  right  to  demand  other  service  from 
that  which  the  servant  has  engaged.  The  fatter  may  accept  or 
decline  at  will.  Declining,  he  may  lose  his  employment;  ac- 
cepting, he  assumes  the  risks  attending  the  service,  if  he  knows 
or  has  been  properly  warned  of  them.  The  servant  is  not  under 
guardian^ip ;  he  is  a  free  man  at  liberty  to  make  Fuch  contracts 
aa  he  will.  If  through  stress  of  circumstances  he  consents  to 
the  order  of  the  master  rather  than  be  discharged  from  em- 
plojonent, 'it  does  not  impose  liability  upon  the  master  because 
of  such  demand,  if  he  has  otherwise  performed  the  duty  which 
the  law  imposes  upon  him  with  respect  to  the  servant"  (lb., 
Sections  880  and  880a,  Worlds  v.  Georgia  Railroad  Co.,  99 
Georgia,  283;  So.  Kaiism  Railway  Co.  v.  Moore^  49  Kan.,  616). 

The  rule  of  contributory  negligence  and  the  assumption  of 
risks  is,  of  course,  not  so  stringent  against  persons  not  s\ii  juris, 
and  our  Supreme  Court  has  held  minors  who  possess  only  such 
discretion  and  judgment  as  is  given  to  and  may  be  reasonably 
expected  from  children  of  their  age  and  capacity,  to  compel 
employers  to  use  due  care  to  protect  them  and  instruct  them 
concerning  any  dangers  (Rolling  Mill  v.  Corrigan,  46  0.  S., 
283;  L.  E.  &  W.  Railway  v.  Mackey,  53  0.  S.,  383). 

Nor  could  any  civil  liability  attach  under  the  laws  in  this 
state  against  child  labor.  Sections  6986-1  and  2  provide  for 
the  punishment  by  penalty  and  imprisonment  of  any  one  who 
willfully  causes  or  permits  the  life  or  limb  of  any  child  under 
sixteen  years  of  age  to  be  in  danger,  or  its  health  to  be  injured 
from  and  while  actually  engaged  in  such  employment. 

In  the  case  at  bar  it  is  evident  that  the  negligent  act  com- 
plained of  did  not  arise  from  or  out  of  anything  done  in  the 
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course  of  the  employment  of  the  boy  by  the  master  or  his  agent 
in  the  way  of  dangerous  machinery  or  appliances,  or  an  un- 
healthy or  unfit  place  to  work  in.  It  is  alleged  that  he  be- 
came suddenly  ill  from  some  cause  unknown,  and  asked  per- 
mission to  go  home  for  the  purpose  of  obtaining  medical  ad- 
vice. This  was  refused  him  under  a  threat  of  discharge,  and 
because  he  took  the  risk  of  becoming  worse  rather  than  be  dis- 
charged, the  lad  remained  longer  than  he  should,  and  by  rea- 
son of  his  own  failure  to  so  seek  medical  advice  and  not  for 
any  cause  growing  out  of  the  nature  of  his  employment  he 
subsequently  died.  As  was  said  heretofore  the  servant  was  a 
free  agent  to  abandon  the  service  at  his  will.  He  certainly  could 
not  have  been  misled  into  the  belief  that  he  was  forced  to  en- 
danger his  life  or  health  by  merely  remaining  on  duty.  The 
only  possible  situation  in  which  such  a  liability  could  accrue 
would  be  in  the  case  of  apprenticeship  where  the  master  is 
placed  in  loco  parentis^  having  the  care  and  maintenance  of 
the  infant,  and  like  a  father  is  compelled  to  support  the  in- 
fant in  sickness  and  in  health,  and  to  provide  him  with  proper 
medicines  and  medical  aid  (2d  Eng.  &  Am.  Ency.  of  Law,  Vol. 
II,  page  512). 

If  the  superintendent  of  the  defendant  was  guilty  of  the  in- 
human conduct  alleged  in  the  petition,  this  court  may  condemn 
it  as  heartless  and  brutal  treatment,  but  it  was  not  a  breach  of 
duty  which  he  owed  the  deceased'  growing  out  of  his  employ- 
ment, and  it  can  not  give  the  plaintiff  the  relief  here  demanded. 

The  demurrer  is  therefore  sustained. 

3/.  G.  Ileifitz,  for  the  demurrer. 

Joh7i  W.  Wolfe,  contra. 
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CAPACITY  TO  SUE. 

[Ck>ininon  Pleas  Court  of  Cuyahoga  County.] 

E.  Nicholson,  on  Behalf  op  the  Village  op  Lakewood,  v. 
C.  R.  Maile  et  al. 

Decided,  February  8,  1905. 

Interest — Collected  hy  ViVage  Treasurer— -On  Tillage  Deposits — Action 
for  Recovery  of — Capacity  to  Sue — Question  of,  may  be  Raised  by 
Demurrer— But  Must  be  Specially  Assigned. 

1.  Where  one  sues  on  behalf  of  a  village  to  recover  from  the  village 

treasurer  interest  paid  to  him  by  banks  in  which  the  village  funds 
have  been  on  deposit,  the  question  of  his  capacity  to  sue  can  be 
raised  by  special  demurrer. 

2.  In  the  absence  of  a  statute  specifically  authorizing  a  private  in- 

dividual to  sue  on  behalf  of  himself  and  the  village  for  the  re- 
covery of  funds  alleged  to  belong  to  the  village,  he  is  without 
capacity  to  maintain  the  action,  but  it  must  be  brought  by  council 
or  whatever  officer  is  charged  with  the  duty  of  caring  for  the 
public  funds  or  of  bringing  an  action  to  protect  them. 

Beacom,  J. 

The  plaintiff  says  he  is  a  tax-payer  and  rt^sident  of  the  village 
of  Ijakewood,  and  that  he  brings  this  action  for  the  benefit  of 
the  village;  that  he  demanded  of  the  solicitor  of  said  village,  in 
writing,  that  said  solicitor  bring  this  action  on  behalf  of  the 
yillage,  but  that  the  solicitor  refused ;  that  the  defendant,  C.  R. 
Maile,  became  treasurer  of  said  village  in  the  year  1899,  and 
remained  such  for  a  period  of  about  four  years;  that  the  de- 
fendants, Webb  and  William  Maile,  were  sureties  for  said  treas- 
urer on  his  oflScial  bond ;  that  large  sums  of  money  were  paid  to 
him  as  such  treasurer,  and  were  by  him  deposited  in  various 
banks,  and  that  the  treasurer  received  as  interest  on  moneys  so 
deposited  in  these  banks  large  sums  of  money,  and,  in  substance, 
that  the  said  moneys  belonged  to  the  village  and  not  to  the 
treasurer,  but  that  the  treasurer  has  refused  to  turn  this  inter- 
est over  to  the  rightful  owner — that  is,  the  village — but  keeps 
said  moneys  himself,  and  refuses  to  make  any  accounting  to  the 
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village  therefor;  that  defendant,  Rowe,  is  the  mayor  of  Lake- 
wood,  and  defendants,  Webb,  Southern,  Andrews,  Mueller  and 
Edwards,  the  council  thereof,  and  defendant,  Sensel,  the  clerk, 
and  Lewie  Smith,  the  present  treasurer;  that,  in  November, 
1904,  the  council  passed  a  resolution,  by  the  terms  of  which  it 
undertook  to  accept  from  defendant,  Maile,  $1,250  as  full  pay- 
ment of  all  monev's  then  due  to  the  village  from  said  Maile  as 
treasurer,  and  to  release  Maile  and  his  bondsmen  from  any  fur- 
ther payment  to  the  village;  that  said  resolution  w-as  adopted, 
approved  by  the  mayor,  and  that  the  other  oflScers,  the  clerk  and 
treasurer,  were  about  to  carry  into  effect  this  resolution,  and 
that  the  defendant,  Maile,  the  former  treasurer,  has  fraudu- 
lently concealed  from  the  council  and  the  village  the  fact  that 
he  has  received  large  sums  of  money  as  interest  for  the  deposit 
of  the  public  money,  and  that  the  majority  of  the  council  are  in 
collusion  with  him  and  desire  to  make  this  proposed  settlement 
to  aid  him  in  retaining  the  said  moneys  fraudulently.  Plaint- 
iff prays  that  an  accounting  may  be  had  in  this  court  with  the 
said  former  treasurer  and  with  his  bondsmen,  and  that  the  said 
treasurer  and  his  bondsmen  be  re(iuired  to  pay  all  sums  found 
due  against  them  in  that  accounting,  and  that  the  mayor  and 
members  of  the  council,  the  present  treasurer  and  the.  present 
clerk  be  all  enjoined  from  carrying  out  the  compromise  provided 
for  in  said  resolution  which  had  pasvsed  the  council.  These  are 
the  substantial  averments  and  state  the  gist  of  this  action. 

A  portion  of  the  defendants  appear  and  demur.  Defendant, 
William  Maile,  one  of  the  bondsmen  of  the  ex-treasurer,  de- 
murs **for  that  plaintiff  has  not  legal  capacity  to  maintain  this 
action." 

Three  other  defendants,  the  mayor,  clerk  and  present  treas- 
urer, file  a  joint  pleading,  setting  up  two  grounds  of  demurer: 

First     That  several  causes  of  action  are  improperly  joined. 

Second.  That  separate  causes  of  action  against  the  several 
defendants  are  improperly  joined. 

We  will  consider  these  in  their  order: 

First.  That  plaintiff  has  not  legal  capacity  to  maintain  this 
action,  as  averred  by  defendant,  William  Maile.    There  has  been 
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some  discussion  as  to  what  questions  are  raised  by  that  de- 
murrer.  I  find  on  examination  of  the  Ohio  authorities  there  is 
no  trouble  in  determining  the  scope  of  this  demurrer. 

In  Saxton  v.  Seiberling,  48  0.  S.,  554,  the  matter  to  which 
I  call  attention  being  on  page  559,  this  same  question  was  raised 
in  a  different  form,  but  the  court  indicates  clearly  what  this 
demurer  raises.  In  that  case  it  was  claimed  that  the  ac- 
tion under  consideration  should  have  been  brought  by  the  as- 
signee of  a  bankrupt  for  the  benefit  of  creditors.  It  was  not 
brought  by  him,  but  was  brought  by  the  creditors  themselves. 
It  is  a  case  in  spirit  similar  to  the  present  one,  being  brought 
by  persons  who  were  really  the  parties  in  interest  on  the  claim 
that  their  representative,  the  assignee,  was  not  properly  taking 
care  of  their  interests  and  had  refused  to  bring  an  action  when 
it  should  have  been  brought.  Nothing  was  filed  in  that  case 
but  a  general  demurrer,  yet  the  proposition  was  argued  that  the 
assignee  should  bring  the  suit  and  not  the  creditor,  and  the 
court  said: 

**The  second  point  is,  that  no  one  but  the  assignee  can  main- 
tain the  action.  This  is  but  another  form  of  urging  the  want  of 
capacity  to  sue  and  might  be  disposed  of  by  saying,  it  is  not 
embraced  by  the  demurrer  of  the  defendant.  [That  demurrer 
was  a  general  demurrer.]  Want  of  capacity  to  sue  is  a  special 
ground  of  demurrer,  and  to  be  raised  in  that  way  should  be 
specially  assigned.  When  want  of  capacity  is  relied  on  by  de- 
fendant as  an  objection  to  the  maintenance  of  the  action  by 
plaintiff,  it  should  be  made  by  demurrer  or  answer,  and  when 
taken  by  demurrer  it  should  be  specially  assigned." 

That  is  substantially  this  case  so  far  as  that  question  is  con- 
cerned. The  court  said  that  if  defendant  desired  to  raise  the 
question  as  to  whether  or  not  the  creditors  had  a  right  to  sue  in 
their  own  names  or  must  be  represented  by  the  assignee  coming 
in  for  them,  the  way  to  reach  that  question  was  by  special  de- 
murrer alleging  that  the  creditor  had  not  capacity  to  sue.  And 
so,  I  take  it,  in  the  light  of*  that  case,  this  demurrer  raises  tKe 
question  as  to  whether  or  not  Nicholson  could  come  in  here 
speaking  for  himself  and  the  village,  or  must  he  be  represented 
by  the  council,  or  by  whatever  public  officials  are  charged  with 


204  CUYAHOGA  COUNTY  COMMON  PLEAS. 

Nicholson,  on  behalf  of,  v.  Maile  et  al.      [Vol.  Ill,  N.  S. 

the  duty  of  caring  for  the  public  funds  and  bringing  an  action 
to  protect  them.  Therefore  I  think  the  question  is  plainly  raised 
by  this  special  demurrer,  can  Nicholson  come  in  here  as  plaint- 
iff in  -a  suit  of  this  kind,  whatever  may  be  the  merits  of  the 
case? 

This  is  taken  for  granted  in  4  C.  C,  268,  State  of  Ohio,  by 
Schwartz,  Prosecuting  Attorney  of  Hamilton  County,  v.  John 
Zumstein  et  al^  in  which  two  suits  were  brought  by  the  prose- 
cuting attorney  of  Hamilton  county  to  recover  moneys  im- 
properly paid,  and  two  suits  of  the  same  character  and  for  the 
same  purpose  were  brought  by  a  tax-payer,  and  the  court  said 
the  question  before  the  court  was  whether  or  not  the  prosecuting 
attorney  or  a  tax-payer  could  hring  a  suit  which,  it  was  claimed, 
should  be  brought  by  the  county  commissioners.  So  I  take  the 
question  raised  by  this  special  demurrer  is  not  to  simply  reach 
a  case  of  insanity  or  some  disability  of  that  character,  but  that 
its  scope  is  broad  enough  to  raise  the  question  of  the  right  of 
this  petitioner,  Nicholson,  to  bring  this  action. 

Passing  to  the  substance  of  the  question,  does  plaintiff  have 
capacity  to  bring  this  action?  This  case  seems  to  be  decided 
by  the  case  last  referred  to,  State  of  Ohio,  ex  rel  Schwartz,  v. 
John  Zumstein  et  al,  decided  by  the  Circuit  Court  of  Hamilton 
County.  The  court  expressly  passed  upon  the  question  raised 
here.  The  facts  in  that  case  were,  substantially,  that  suit  was 
brought  against  three  members  of  the  board  of  control  who 
had  voted  for  the  allowance  of  a  bill  which  bad  been  presented 
by  two  persons,  who  were  or  had  been  members  of  said  board, 
for  expenses  claimed  to  have  been  incurred  by  them  while  mem- 
bers, and  against  the  county  auditor,  who  drew  «,  warrant  on 
the  treasurer,  and  against  the  person  who  had  received  payment 
thereof  from  the  treasurer.  The  petitions  allege  that  such  al- 
lowance, drawing  the  warrant,  and  the  reception  of  the  money 
were  illegal  and  unauthorized;  that  no  such  expense  had  been 
incurred,  as  the  members  well  knew.  It  was  a  suit  by  a  tax- 
payer against  the  officials  who  had  authorized  the  payment  of 
the  money  and  the  person  who  had  received  the  money,  and  the 
averments  were  substantially  as  in  this  case  that  the  transao- 
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tion  was  fraudulent.  It  was  charged  that  no  such  expense  had 
ever  been  incurred,  and  that  the  ofB<2ials  and  the  persons  who 
received  the  money  very  well  knew  that  they  had  never  been  in- 
curred. That  was  an  averment  of  fraud  as  Strang  as  language 
could  make  it.  Two  of  these  suits  were  brought  by  the  prose- 
cuting attorney,  and  two  others  were  brought  by  a  tax-payer 
who  averred  that  he  had  demanded  of  the  county  commissioners 
in  writing  that  they  bring  the  action,  but  that  they  had  failed 
and  refused  to  do  so.  That  makes  the  case  parallel  to  this  pres- 
ent one,  and  here  is  what  the  court  say: 

**  There  can  be  no  question  but  that  the  board  of  county  com- 
missioners, the  financial  representatives  of  the  county,  is  the 
body  having  the  right  to  sue  for  and  recover  all  sums  of  money 
due  to  the  county,  unless  the  statutes  of  the  state  specifically 
in  certain  cases  impose  that  duty  upon  or  give  that  right  to  some 
other  officer  or  person— and  no  other  person  or  oflScer  is  author- 
ized to  sue  for  or  recover  any  such  money  demanded  unless 
the  right  to  do  so  is  conferred  by  statute." 

If  that  case  is  correctly  decided,  this  court  is  of  opinion  that 
the  facts  in  the  present  case  are  the  same  in  law  as  in  that  case 
and  that  the  ruling  there  would  cover  this  case.  It  is  there  said 
that  unless  the  statute  imposes  the  duty  of  bringing  the  suit  or 
S^rante  the  power  to  bring  the  suit  to  some  person  other 
than  the  public  officers,  no  other  person  has  power  to  sue  for 
the  money.  Demurrer,  for  that  plaintiff  has  not  legal  capacity 
to  maintain  this  action,  sustained.  It  is  unnecessary  to  pass  on 
the  other  demurrers  at  this  time.    Plaintiff  excepts. 

W,  O.  Mathews,  for  plaintiff. 

Higley  &  Maurer,  for  defendants. 
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ATTACHMENT  OF  MONEY  ON  DEPOSIT. 

[Commoa  Pleas  Court  of  Franklia  County.] 

The  Bergin  &  Brady  Company  v.  Fraas,  Clerk. 

Decided,  January  4,  1905. 

Attachment — Money  Deposited  in  Lieu  of  Bail — Not  Subject  to  Attach- 
ment, When — Attaching  Creditor  in  No  Better  Position  than  the 
Debtor— Bad  Answer  Good  Enough  for  a  Bad  Petition — Pleading. 

1.  Wbere  money  voluntarily  placed  on  deposit  as  bail  under  a  charge 

in  the  police  court,  is  attached  for  debt,  the  petition  is  defective 
if  it  tA\\a  to  allege  that  the  defendant  was  the  debtor  of  the 
plaintift  at  the  time  the  money  was  deposited,  or  that  the  deposit 
was  made  in  fraud  of  creditors. 

2.  An  attaching  creditor  stands  in  no  better  position  with  reference 

to  the  fund  attached  than  does  his  debtor,  and  where  on  the  day 
the  attachment  wafl  levied  the  debtor  wajB  not  in  a  position  to 
enforce  a  repayment  of  the  money,  the  attaching  creditor  does 
not  obtain  a  valid  lien  by  the  attachment. 

Bigger,  J. 

This  action  is  brought  to  recover  money  paid  into  the  hands 
of  the  police  clerk  of  the  city  voluntarily  by  one  under  arrest, 
and  at  his  own  request  accepted  instead  of  bond. 

The  plaintiff  after  the  deposit  brought  an  action  agjainst  the 
party  arrested  before  a  justice  of  the  peace  and  had  an  at- 
tachment issued  and  served  upon  the  police  clerk  who  had  cus- 
tody of  the  money  on  the  day  before  that  set  for  the  trial,  and 
upon  the  day  set  for  trial  the  party  failed  to  appear  and  his 
bond  was  declared  forfeited.  It  is  alleged  that  before  the  jus- 
tice the  plaintiff  had  judgment  in  his  favor  and  that  the  defend- 
ant answered  admitting  his  possession  of  the  money,  and  that 
he  was  ordered  by  the  justice  to  pay  it  into  court,  but  has 
failed  and  refused  to  do  so,  and  this  action  is  brought  to  obtain 
a  judgment  airainst  the  garnishee  for  the  amount  of  the  claim. 

The  question  here  presented  is  one  of  some  difficulty.  There 
are  two  decisions  in  this  state  by  the  Supreme  Court  upon  the 
question  of  the  right  to  receive  money  in  lieu  of  bond,  the 
holding  being  that  money  can  not  be  received  in  lieu  of  bond, 
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but  the  mere  fact  that  the  receipt  of  money  in  lieu  of  bond  is 
not  authorized  does  not  seem  to  be  decisive  of  the  question. 

The  third  branch  of  the  syllabus  in  the  case  of  the  City  of 
Columbus  V.  Dunnick,  41  O.  S.,  602,  is: 

**D  having  failed  to  show  that  S  was  his  debtor  at  the  time 
of  the  deposit,  and  that  it  was  made  in  fraud  of  any  creditor, 
the  trial  court  should  have  rendered  jud^^nent  for  the  city.'* 

Now  the  petition  in  this  case  does  not  allege  that  the  party 
arrested  was  the  debtor  of  the  plaintiff  at  the  time  the  money 
was  deposited,  nor  that  it  was  in  fraud  of  any  creditor.  Upon 
this  decision,  therefore,  it  would  seem  that  the  plaintiff's  petition 
does  not  state  a  cau^e  of  action.  If  that  be  true  the  answer  to 
which  a  demurrer  is  filed  would  be  sufBcient  on  the  principle 
that  a  bad  answer  is  good  enough  for  a  bad  petition.  But  be- 
yond that  I  think  it  is  true  that  an  attaching  creditor  stands 
in  no  better  position  than  his  debtor.  This  was  expressly  de- 
cided in  the  case  of  Sheldon  v.  Simons,  Wright's  Reports,  724. 
Such  also  seems  to  be  the  effect  of  the  decision  in  the  ease  of 
Carty  v.  Fenstenndker,  14  Ohio  State,  457,  and  Morgan  v. 
Spangler,  14  Ohio  State,  102. 

Now  this  levy  was  made  on  the  day  before  that  set  for  trial. 
The  party  arrested  had  not  yet  made  default ;  but  was  this  his 
property  within  the  meaning  of  the  statute  governing  attach- 
ments? 

The  statute  (6489)  gives  the  creditor  a  right  to  attachment 
against  any  property  of  the  defend'ant  in  a  civil  action  under 
conditions  therein  provided.  Section  6498  gives  a  right  to  gar- 
nishment against  any  person  having  property  of  the  defend- 
ant in  his  hands.  Section  6500  provides  for  the  answer  of  the 
garnishee  and  he  is  required  to  answer  touching  the  property 
of  every  description  of  the  defendant  and  credits  of  the  de- 
fendant. The  next  section  provides  he  may  pay  the  money 
owing  to  the  defendant  into  court,  etc. 

The  question  is.  Was  this  money  at  the  time  when  this  at- 
tachment was  levied  the  property  of  the  defendant  so  as  to 
be  liable  to  attachment  at  the  suit  of  a  creditor?  It  would 
seem  that  unless  the  rights  of  a  creditor  are  higher  and  better 
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than  the  debtor  in  this  ease  attachment  would  not  lie.  Un- 
doubtedly on  the  day  when  this  attachment  was  levied  the 
defendant  was  not  in  position  to  enforce  the  repayment  of 
this  money.  No  court  would  have  ordered  it  paid  him  except 
upon  certain  conditions,  and  he  could  not  have  obtained  it 
without  first  complying  with  those  conditions.  That  is  he  would 
have  to  submit  himself  to  the  jurisdiction  of  the  police  court 
and  give  a  proper  bond  before  he  could  obtain  this  money.  No 
court  would  listen  to  his  claim  until  he  had  done  that.  Unless, 
therefore,  the  attaching  creditor  stands  in  somewhat  better  po- 
sition than  the  debtor  who  deposited  the  money,  it  would  see 
that  the  attaching  creditor  could  not  obtain  it  without  also 
complying  with  those  conditions.  It  does  not  seem  to  me 
that  an  attaching  creditor  can  obtain  a  valid  lien  by  at- 
tachment upon  money  which  was  not  due  to  the  debtor.  This  is 
not  an  action  to  have  a  conveyance  of  property  set  aside  in 
fraud  of  creditors.  In  such  case  the  action  would  have  to  be 
for  the  common  benefit  of  all  the  creditors. 

The  Circuit  Court  of  Wood  County  decided  in  Bryant  v. 
Joh^ison,  12  Circuit  Court,  102,  that  attachment  would  not  lie 
against  property  conveyed  by  an  insolvent  to  preferred  cred- 
itors. 

True,  the  statute  gives  a  right  of  attachment  against  money 
not  yet  due  under  certain  conditions.  But  I  am  of  opinion  that  a 
creditor  can  not  hy  attachment  reach  money  not  either  now  due 
or  to  become  due  to  the  debtor  without  any  further  act  upon 
the  debtor's  part  except  lapse  of  time.  In  this  case  the  party 
under  arrest  voluntarily  paid  this  money  over  to  the  city.  There 
is  no  claim  in  the  petition  that  this  was  either  actually  or  con- 
structively done  in  fraud  of  creditors'  rights.  Having  volun- 
tarily parted  with  it  under  such  circumstances,  I  do  not  see  how 
a  creditor  of  his  can  reach  it  by  attachment.  For  these  reasons 
I  am  of  opinion  that  the  demurrer  to  the  answer  should  be 
overruled. 

Caren  &  Snow,  for  plaintiff. 

Butler  &  Carter,  for  defendant. 
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RIGHTS  or  WIDOW  IN  MORTGAGED  REAL  ESTATE 
OF  HUSBAND. 

[Common  Pleas  Court  of  Allen  County.] 

R.  P.  Hickey,  Administrator,  v.  Mary  P.  Conine  et  al.* 

Decided,  November  5,  1903. 

Widow— Dotcer  Interest  of  Computed,  How— Where  there  are  Mortgage 
Incumbrances— And  Proceeds  of  Sale  exceed  the  Mortgages- 
Widow  not  Subrogated,  When— To  Mortgage  Lien  Discharged  in 
Part  with  Her  Separate  Means, 

1.  Where  real  estate  is  sold  by  the  personal  representative  of  a  de- 

cedent, to  pay  the  debts  of  decedent,  which  real  estate  is  incum- 
bered by  a  purchase  money  mortgage  given  by  the  decedent  in 
his  lifetime,  and  by  a  purchase  money  mort.gage  assumed  by  the 
deceden>t  as  a  part  of  the  purchase  price  of  the  land,  and  such 
land  is  soM  for  a  sum  more  than  the  amount  of  both  of  said  mort- 
gages, the  widow  is  entitled  to  have  her  dower  interest  in  said 
land  computed  from  an>d  based  on  the  entire  proceeds  of  the  sale, 
payable  out  of  the  residue  of  the  proceeds,  after  satisfying  said 
mortgages. 

2.  Where  a  widow  furnished  her  husband  money  which  was  used  by 

him  in  part  payment  of  a  purchase  money  note,  executed  by  the 
husband  secured  by  mortgage  on  real  estate  owned  by  him,  which 
note  and  mortgage  were  not  signed  by  the  widow,  In  a  proceed- 
ing brought  by  the  personal  representatives  of  the  husband  to 
sell  said  land  the  widow  can  not  be  subrogated  to  the  lien  and 
security  of  the  mortgage  indebtedness  in  so  far  as  the  money  so 
advanced  by  her  may  have  been  used  in  paying  said  mortgage,  in 
the  absence  of  evidence  that  the  widow  gave  or  loaned  the  money 
to  her  husband,  intending  or  expecting  it  to  be  paid  on  the  mort- 
gage debt. 

Cunningham,  J. 

Heard  on  appeal. 

The  court  does  not  find  it  necessary  to  enter  into  a  precise 
statement  of  the  case  and  the  questions  before  it  heretofore 
argued,  as  all  those  apparently  interested  are  fully  acquainted 
with  the  facts. 

♦Affirmed  by  the  Circuit  Court,  6  C.  C— N.  S.,  321,  and  by  the 
Supreme  Court  without  report,  February  3,  1905  (71  O.  S.,  548). 
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The  first  proposition  that  the  court  is  compelled  to  pass 
upon  is  this:  Where  a  decedent  dies,  leaving  his  lands  subject 
to  a  mortgage  given  to  secure  a  part  of  the  purchase  money  for 
said  lands,  is  the  wife  dowable,  where  there  is  a  surplus  on  the 
sale  of  the  lands  left  after  paying  such  purchase  money  mort- 
gage, in  the  entire  proceeds  of  the  sale  or  in  such  surplus,  being 
the  equity  of  redemption?  Now  that  is  the  sole  proposition  in 
this  branch  of  this  case,  as  it  is  admitted  by  counsel  on  both 
sides,  that  if  the  mortgage  had  been  given,  not  for  purchase 
money  but  for  borrowed  money,  borrowed  by  the  husband  and 
in  which  the  wife  had  released  her  dower  to  secure  the  loan, 
dower  would  be  calculated  on  the  entire  proceeds  if  there  was 
a  surplus  left;  in  other  words,  if  the  mortgage  had  not  ex- 
hausted the  land,  she  would  be  entitled  to  receive,  if  there  was 
suflRcient  surplus  after  the  sale,  the  value  of  her  dower  calcu- 
lated in  the  entire  proceeds  of  the  sale  of  the  land. 

This  proposition  has  been  hinted  at,  but,  so  far  as  I  can  find, 
never  decided  by  our  Supreme  Court,  except  in  the  27th  0.  S., 
464,  in  the  case  of  Culver  v.  The  Executors  of  Harper,  and  in 
the  same  volume  at  page  512  in  the  case  of  Fox  et  al  v.  Pratt; 
the  last  case  relying  upon  the  former,  and  the  case  of  The  State 
Bank  v.  Hinton,  in  the  21st  O.  St.,  509.  In  this  last  case  it 
seems  that  the  purchase  money  mortgage  was  greater  than  the 
value  of  the  land  and  that  the  land  was  sold  for  a  sum  insuffi- 
cient to  pay  that  mortgage.  The  reasonings  and  the  discussions 
of  the  Supreme  Court  in  all  these  cases  puts  this  court  in  great 
perplexity  as  to  what  will  probably  be  the  holdings  by  the 
Supreme  Court  upon  the  questions  raised  in  this  case.  Ap- 
parently the  courts  in  the  cases  above  cited,  as  well  as  all  of 
the  cases  passing  upon  this  subject,  where  the  mortgage  under 
consideration  was  not  a  purchase  money  mortgage,  seem  to 
draw  a  distinction  between  the  widow's  standing  as  against  a 
purchase  money  mortgage  and  with  respect  to  a  mortgage  given 
to  secure  the  husband's  debt,  but  I  think  in  reality  do  not  so 
distinguish.  I  have  examined  all  these  cases  and  undertake  to 
start  at  the  root  of  this  proposition  and  see  to  what  result  these 
distinctions  and  reasoning  of  the  Supreme  Court  will  lead. 
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Judge  Moore,  in  his  brief,  in  sustaining  his  position  that  this 
calculation  of  dower  should  be  made  only  in  the  surplus,  makes 
this  proposition: 

**That  the  purchaser  of  real  estate  holds  the  title  in  trust 
for  the  vendor  for  the  security  and  payment  of  the  purchase 
price,  whether  such  purchase  price  is  relied  upon  to  be  se- 
cured by  the  vendor's  lien  or  the  mortgage  of  the  purchaser, 
and  no  inehoate  right  of  dower  attaches  to  the  unpaid  pur- 
chase price.  If  it  did  attach,  then  it  would  be  necessary  that 
the  wife  join  in  the  execution  of  the  mortgage.  The  wife, 
having  no  interest  or  right,  of  course  she  has  nothing  to  re- 
lease ;  and  only  in  the  excess  of  the  proceeds  of  sale,  or,  in  other 
words,  in  the  residue  of  the  real  estate  beyond  what  would  pay 
the  mortgage,  would  she  be  endowed. ' ' 

Now  is  that  a  correct  statement  of  the  law  with  respect  to 
the  wife's  interest  in  that  land!  Undertaking  to  rely  upon 
the  Supreme  Court,  I  think  it  is  not.  Under  several  decisions 
in  Ohio  it  is  unnecessary  for  the  wife  to  sign  a  pur<?hase  money 
mortgage.  And  why!  Because  a  vendor's  lien  is  better,  under 
the  law,  than  the  claim  of  a  doweress;  and,  as  was  well  put  in 
argument  by  Judge  Handy,  a  purchase  money  mortgage  is  noth- 
ing but  the  written  proof  of  the  vendor's  lien.  So  that  the  lack 
of  any  necessity  for  her  to  sign  is  based,  not  upon  the  proposi- 
tion that  she  acquires  no  interest  in  the  land,  but  that  the 
right  of  the  vendor,  as  such,  is  higher  than  the  wife's  as  a 
doweress. 

In  Welch  v.  Buckins  et  al,  9  0.  St.,  331,  the  rule  is  laid  down 
by  Judge  Sutliff  in  these  words: 

**  Where  the  husband  purchases  land,  takes  a  conveyance,  and 
mortgages  the  same  back  to  secure  the  purchase  money,  the  claim 
under  the  mortgage  is  superior  to  the  claim  of  the  widow  for 
dower." 

Now  that  is  undoubtedly  the  law,  but  it  is  not  based  upon 
the  theory  that  no  dower  vests  in  the  wife  when  the  lands  are 
conveyed  to  the  husband,  but  upon  the  proposition,  and  the 
righteous  one,  that  the  lien  of  the  vendor  is  higher  than  a  wife 
who  has  put  nothing  in  the  property.  I  therefore  say,  that 
when  this  land  was  conveyed  to  Taylor  Conine,  that  immedi- 
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ately  the  inchoate  right  to  dower  therein  vested  in  his  wife,  but 
that  it  was  subject  and  inferior  to  the  liens  for  purchase  money 
held  thereon. 

In  case  of  Kling  v.  Ballentine,  40  O.  St.,  391,  and  which  has 
not  been  disturbed  by  later  decisions,  the  rule  as  to  the  title 
taken  or  held  by  a  purchaser  does  not  agree  with  the  proposi- 
tion of  Judge  Moore  that  I  have  quoted  above;  but  upon  the 
authority  of  the  2d  Ohio,  223,  the  court,  in  Kling  v.  Ballen- 
tine say : 

**In  Ohio  the  legal  estate  is  in  the  mortgagor  until  condition 
is  broken,  and  after  that — that  is,  after  the  condition  is  broken — 
it,  that  is  the  legal  estate,  is  still  in  the  mortgagor  as  to  all  the 
world  except  the  mortgagee." 

Therefore,  I  conclude  that  as  against  all  the  world,  except 
these  purchase  money  mortgages,  this  woman  was  entitled  to 
dower  in  these  premises  so  covered  by  the  purchase  money  mort- 
gage given  or  assumed  by  Taylor  Conine. 

Suppose,  by  way  of  argument,  that  Taylor  Conine  had  left  a 
policy  of  insurance  payable  to  his  estate  or  his  executor,  so  that 
the  avails  thereof  would  have  been  money  in  his  hands  subject 
to  the  demands  against  that  estate;  that  it  would  have  been  in 
the  sum  of  twenty  thousand  dollars  and  that  money  had  gone 
into  the  hands  of  this  administrator.  Had  that  been  true  the 
administrator  would  have  hiad  personalty  in  his  hands  suffi- 
cient to  pay  the  claims  against  this  land  for  purchase  money, 
because,  although  secured  by  mortgage  on  the  lands,  they  are 
demands  against  the  deceased  to  which  the  administrator  would 
have  to  apply,  before  he  sells  the  lands,  the  money  in  his  hands 
applicable  to  such  purchase.  And  suppose  he  had,  as  was  his 
duty,  discharged  the  sums  represented  by  thes«  mortgages,  out 
of  that  money ;  there  then  would  have  been  no  purchase  money 
claims  against  this  land,  and  would  not  this  widow  have  been 
entitled  to  have  assigned  to  her,  in  all  that  land,  as  against 
the  world,  her  statutory  dower  therein?  There  can  be  no  ques- 
tion as  to  this  proposition. 

Accepting  this  proposition  then  as  true,  could  it  be  said  that 
the   administrator,   by   the   making   of   those   payments,   have 
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created  in  her  an  interest  of  dower  that  she  did  not  have  before  ? 
Certainly  an  estate  of  dower  could  not  be  created  that  way. 
That,  therefore,  argues  the  proposition  that  the  only  thing 
standing  between  the  widow's  claim  of  dower  and  its  assign- 
ment was  these  mortgages.  In  all  of  the  decisions  where  the 
mortgages  were  given  for  sums  that  have  not  been  for  purchase 
money  of  the  lands,  but  where  the  wife  had  signed  the  mortgage 
as  the  surety,  practically,  of  her  husband,  creating  thereby  a 
claim  against  the  land  for  the  debt  of  the  husband,  the  courts 
hold  that  after  the  mortgage  has  been  discharged  out  of  the 
proceeds  of  a  judicial  sale,  that  the  wife  is  endowable  in  the 
entire  proceeds,  if  a  surplus  remains  after  the  mortgage  is  sat- 
isfied— they  so  hold  because  of  the  proposition  that  they  say  she 
pledged  her  dower  interest  in  that  land  as  the  surety  of  her 
husband  and  that,  as  she  did  not  pledge  that  dower  interest  to 
anybody  except  the  mortgagee,  she  is  entitled  to  her  dower  as 
her  own  separate  property  as  against  everybody  in  the  world, 
except  those  to  whom  she  pledged  it.  Very  well ;  that  being  the 
theory,  let  us  see  how  it  works  with  a  purchase  money  mort- 
gage. Where  the  husband  bought  land  and  executed  a  mortgage 
to  secure  the  purchase  money,  that  was  to  secure  his  debt,  not 
hers.  No  claim  exists  against  her  for  the  payment  of  that 
purchase  money.  Her  interest  in  the  transaction  is  founded 
simply  upon  her  marriage  contract — a  present,  if  you  will,  that 
the  statute  gives  her  out  of  her  husband's  property,  and  that 
all  the  world  has  notice  of.  Now  to  secure  his  debt  he  executes 
a  mortgage,  and  that  debt  which  he  owes  being  a  higher  claim 
and  superior  to  the  wife's  statutory  dower,  she  is  not  obliged 
to  sign  the  mortgage.  That  mortgage  is  given  in  no  way  to  se- 
cure any  debt  of  hers ;  therefore  she  stands  in  no  different  posi- 
tion with  respect  to  that  purchase  money  mortgage  than  she  does 
to  any  other  mortgage  that  she  has  not  signed,  where  it  is  not 
given  to  secure  her  debt.  She  is  simply  situated  so  that  she  can 
have  no  right  to  assert  her  dower  against  the  mortgagees  in 
either  case. 

The  emphasis  that  the  courts  put  on  the  statement  that  where 
she  executes  the  mortgage  to  secure  his  debt,  simply  means  to 
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distinguish  it  from  a  mortgage  that  might  be  given  by  the  par- 
ties to  secure  her  debt;  and  I  do  not  deem  it  necessary  to  fur- 
ther carry  out  this  reasoning.  I  can  see  no  difference  in  the 
standing  of  this  wife  towards  this  land  and  her  interest  therein, 
as  the  case  stands,  on  a  purchase  money  mortgage,  than  if  she 
had  joined  in  the  mortgage  to  secure  money  borrowed  by  her 
husband,  and  that,  to  the  extent  of  the  surplus  arising  out  of 
the  sale,  after  the  payment  of  the  purchase  money  mortgage, 
she  shall  be  paid  her  dower  calculated  upon  the  entire  pro- 
ceeds of  the  sale. 

Now  before  finally  leaving  this  branch  of  this  case,  I  want  to 
say  that  this  case  of  Culver  v.  Harper's  Executor,  that  was  fol- 
lowed in  Fox  V.  Pratt,  the  court's  reasoning  seems  to  me  to  be 
peculiar,  although  at  that  time  all  of  the  rulings  on  this  subject 
were  different  than  now.  The  court  states  as  a  reason  for 
their  holding  in  that  case,  the  mortgage  therein  being  a  purchase 
money  mortgage,  on  page  468,  that  it  would  be  the  height  of 
wrong  that  a  wife  should  have  dower  as  against  the  purchase 
money  mortgage.  We  all  agree  with  that  proposition;  yet  in 
that  case  it  appears  that  there  was  a  surplus  of  enough  to  pay 
this  widow  the  full  value  of  her  dower  after  having  fully  paid 
the  mortgage  debt.  So  that  I  can  not  see  what  the  court  meant 
by  that  argument,  as  it  did  not  apply  in  the  case  being  consid- 
ered, and  I  think  the  court  simply  followed  the  general  rule  as 
it  then  stood. 

The  cases  cited  by  Judge  Handy  to  the  court  in  his  brief,  32 
0.  St.,  210,  and  33  O.  St.,  198,  do  not  aid  the  court  in  this 
inquiry,  except  that  the  latter  case  again  holds  that  the  right  of 
the  vendor's  lienholder,  that  is  to  say,  the  mortgage  for  pur- 
chase money,  is  superior  to  that  of  the  mortgagor's  wife;  and 
the  former  case,  while  endowing  the  wife  only  in  the  surplus, 
there  the  mortgages,  so  far  as  appears,  were  not  for  purchase 
money,  and  the  endowment  was  made  under  the  old  rule  now 
unquestionably  changed  by  the  holding  of  the  Supreme  Court 
in  the  46th  0.  St. 

The  defendant,  Mary  P.  Conine,  in  the  second  cause  of  ac- 
tion of  her  answer  claims  in  substance  that  she  loaned  her 


NISI  PRIUS  REPORTS— NEW  SERIES.  215 

1905.]  Hickey,  Administrator,  v.  Conine  et  al. 


husband  $2,200,  which  by  agreement  with  her  husband  he  was 
to  apply  on  and  said  money  was  to  be  used  in  taking:  up  $2,200 
of  a  mortgage  indebtedness,  a  lien  against  the  property  sought 
to  be  sold  by  the  administrator,  said  widow  further  claiming 
that  under  said  agreement,  she  was  to  hold  the  note  upon  which 
said  $2,200  was  applied  and  that  part  of  the  mortgage  securing 
said  debt.  In  this  case  she  maintains  that  she  is  entitled  to 
that  extent  to  be  subrogated  to  said  mortgage  lien.  The  widow 
was  neither  a  party  to  said  mortgage,  nor  obligated  on  the  in- 
debtedness secured  thereby. 

On  the  trial  of  the  case  there  was  no  evidence  that  she  gave 
or  loaned  the  money  to  her  husband  upon  the  express  under- 
standing that  it  was  to  be  paid  on  said  mortgage  indebtedness, 
or  on  any  particular  indebtedness  of  the  husband,  and  for 
this  reason  I  do  not  consider  that  she  is  entitled  to  be  subro- 
gated to  the  rights  of  the  mortgagee  under  said  mortgage  se- 
curing the  note  upon  which  the  payment  was  made. 

Watts  &  Moore,  Handy  &  Underferth  and  Bailey  &  Bailey, 
for  administrator. 

Cable  &  ParmenteTy  for  Mary  F.  Conine. 
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OWNERSHIP  OF  PROPERTY  PETITIONINC  FOR  STREET 
IMPROVEMENT. 

[Common  Pleas  Court  of  Franklin  County.] 

Herman  et  al  v.  The  City  op  Columbus. 

Decided,  January  13,  1905. 

Street  Improvements — Jurisdiction  of  Council  to  Order— Nature  of 
Title  in  Petitioners — Necessary  to  Give  Validity  to  Petition— Pe- 
titioner Must  Own  the  Property  at  Time  of  Passage  of  Ordinance 
— Signature  of  Dowager  Does  Not — But  of  Owner  of  Life  Estate 
Does — Bind  the  Property — Right  of  Purchaser  to  Defend  Against 
Assessment — Benefits — Injury  to  Street  from  Heavy  Traffic. 

1.  Under  90  O.  L.,  156,  the  jurisdiction  of  council  to  order  a  street 

improvement  was  based  upon  the  petition  therefor  of  one-half  or 
more  of  the  frontage. 

2.  To  render  a  signature  to  the  petition  effective  it  must  be  that  of 

|the  owner  of  the  property  at  the  time  of  the  passage  of  the  or- 
dinance ordering  the  improvement. 

3.  Where  an  owner,  who  has  signed  the  petition,  conveys  the  prop- 

erty before  the  passage  of  the  ordinance,  and  subsequently  thereto 
receives  the  title  back,  he  is  precluded  from  resisting  the  assess- 
m^ent,  but  other  owners  who  did  not  sign  the  petition  are  not 
bound  by  his  signature. 

4.  The  owner  of  an  unasslgned  dower  in  real  estate  can  not  bind  the 

property  by  her  signature  as  against  the  tenants  in  common  of 
the  land. 

5.  But  the  owner  of  a  life  estate,  who  Joins  in  a  petition  for  the  im- 

provement of  the  street  upon  which  the  property  is  situated, 
binds  the  property  for  the  payment  of  the  assessment. 

6.  A  grantee  who  purchased  property  after  the  Hen  of  a  street  assess- 

ment had  attached,  and  whose  deed  recites  that  he  assumed  to 
pay  the  street  assessment  as  a  part  of  the  consideration  for  the 
land,  can  not  defend  against  the  assessment  where  his  grantor 
might  have  successfully  done  so,  and  this  is  true  where  a  subse- 
quent deed,  with  a  recital  reserving  to  the  grantee  the  right  to 
contest  the  asc-jssment,  was  executed  as  in  this  case. 

7.  A  street  assessment  can  not  be  successfully  resisted  on  the  ground 

of  lack  of  benefits,  where  it  appears  that  the  holes  which  have 
appeared  in  the  street  since  Lhe  Improvement  was  made,  and  where 
it  appears  that  the  traffic  thereon  Is  too  heavy  for  the  character  of 
improvement  made. 
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Evans,  J. 

This  action  is  to  enjoin  the  collection  of  assessmenlis  for  the 
improvement  of  Hanford  street,  this  city. 

One  of  the  questions,  among  others,  is  whether  the  city  ac- 
quired jurisdiction  to  make  the  improvement  in  question.  It 
is  contended  on  the  part  of  plaintiffs  that  the  statute  was  not 
complied  with,  in  that  the  owners  of  one-half  the  feet  front  of 
the  real  estate  bounding  or  abutting  upon  said  proposed  im- 
provement did  not  petition  in  writing  the  city  council  for  said 
improvement. 

Under  the  legislative  act,  under  which  the  city  council  pro- 
ceeded (90  O.  L,,  156),  it  was  provided,  among  other  things, 
that  no  improvement  shall  be  made  thereunder  unless  the  owners 
of  one-half  of  the  feet  front  of  the  real  estate  bounding  or  abut- 
ting thereon  petition  the  city  counsel  or  board  of  public  works 
therefor.  It  is  imperative  that  this  provision  of  the  statute  be 
complied  with,  otherwise  the  city  had  no  authority  to  ord^r  the 
improvement. 

No  number  less  than  one-half  the  feet  front  petitioned  by 
the  owners  thereof  could  confer  jurisdiction,  and  if,  under  the 
evidence,  the  contention  of  plaintiffs  is  maintained,  those  who 
did  petition  could  not  bind  the  owners  of  the  abutting  property 
who  did  not  petition  or  participate  in  promoting  the  improve- 
ment. 

It  is  claimed  that  Mrs.  Schweitzer,  who  was  counted  as  a  pe- 
titioner for  603  feet,  sold  and  conveyed  her  said  property  by 
deed  on  July  17,  1894,  and  that  she  did  not  own  said  property 
on  April  29,  1895,  when  the  ordinance  for  making  the  improve- 
ment was  passed  by  the  city  council,  nor  when  the  resolution  de- 
claring the  necessity  for  the  improvement  was  passed  by  council 
on  January  28,  1895. 

It  is  also  contended  that  Adaline  Gall,  one  of  the  petitioners, 
as  to  316  feet  for  which  she  signed,  owned  but  a  dower  estate 
therein,  which  was  not  assigned  or  set  off  to  her,  and  that  her 
children  by  her  first  husband,  who  died  intestate  as  to  said 
real  estate,  were  the  owners  of  the  same  subject  to  the  dower 
interest  of  their  mother. 
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It  is  also  claimed  that  Mrs.  Moeller,  a  petitioner  for  660  feet, 
owned  but  a  life  estate  therein. 

There  is  no  doubt  but  that  the  evidence  established  the  above 
facts  as  contended  and  the  question  is  then  one  of  law  as  to 
whether  the  said  property  should  be  counted  as  part  of  the  feet 
frontage  that  goes  to  the  majority  petitioning  for  said  improve- 
ment, or  if  it  should  not  be  counted,  as  contended  for  by  the 
plaintiff.  If  said  three  petitioners  were  not  the  owners  of  said 
property  in  the  sense  contemplated  by  law,  then  they  should 
not  be  counted,  and  in  that  event  the  city  council  had  no  juris- 
diction to  make  said  improvement  for  want  of  a  sufficient  pe- 
tition and  the  action  of  counsel  as  to  those  who  did  not  partici- 
pate was  void. 

A  determination  of  the  question  as  to  Mrs.  Schweitzer's  prop- 
erty is  not  without  its  difficulties,  and  I  must  admit  that  the 
trend  of  my  independent  convictions  is  not  altogether  in  ac- 
cord with  my  conclusions  as  to  this  question,  as  resolved  from 
the  weight  of  the  authorities. 

Mrs.  Schweitzer  owned  the  property  at  the  time  she  signed 
the  petition,  or  rather  at  the  time  she  directed  her  son  to  sign  it 
for  her,  which  I  find  she  did.  She  sold  and  conveyed  the  property 
to  another  some  six  months  before  the  city  council  acted  on  the 
petition;  hence  at  the  time  council  acted  on  the  petition  Mr. 
Sims,  her  grantee,  owned  the  fee  in  said  property.  I  might  say 
here  that  inasmuch  as  the  court  must  under  the  rules  of  evi- 
dence determine  from  the  record  evidence  the  owner  of  said 
property,  I  can  not  find  that  Mr.  Dresbach  had  any  title  or 
interest  in  said  property,  and  I  can  not  find  that  he  was  acting  as 
agent  for  Mr.  Sims,  the  grantee,  at  the  time  he  induced  Mrs. 
Schweitzer  to  sign  the  petition,  notwithstanding  that  Mr.  Dres- 
bach testified,  if  I  recollect  correctly,  that  he  was  a  joint  owner 
with  Sims,  and  was  authorized  to  speak  for  him.  I  can  not  re- 
gard this  evidence  because  of  the  rule  that  the  records  provide 
the  best  evidence  on  this  subject,  and,  also,  because  of  the  fur- 
ther rule  that  the  testimony  alone  of  the  agent  can  not  establish 
the  agency.  Mr.  Sims  did  not  sign  the  petition,  and  I  am  unable 
to  find  that  he  either  directed  Mrs.  Schweitzer  to  sign  or  in  any 
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way  ratified  it  or  encouraged  this  improvement  in  any  manner, 
lie  afterwards  conveyed  the  property  back  to  Mns.  Schweitzer, 
she  coming:  into  title  again.  No  doubt  her  act  in  si$2:nin<r  the 
petition  would  preclude  'her  from  resistino:  said  assessments.  But 
the  question  here  is,  would  it  be  conclusive  as  to  others?  The 
weight  of  many  authorities  and  the  reasoning  tend  strongly  to 
support  the  contention  that  the  fact  that  she  signed  the  petition 
when  she  was  the  owner  of  the  property,  and  when  it  was  filed 
with  the  council,  would  be  sufficient  to  clothe  council  with  juris- 
diction, as  to  the  feet  frontage  signed  by  her,  and,  as  before 
stated,  my  reasoning  is  influenced  by  this  view  of  the  question. 
But  I  am  confronted  with  the  holding  of  the  circuit  court  of 
this  circuit  in  Tone,  ex  rel,  v.  Columbus,  in  1  C.  C.  K.,  305,  in 
which  this  very  question  is  met  and  decided.  The  question  is 
fully  made  and  decided  in  the  above  case.  The  contention  of 
counsel  for  defendant  that  the  facts  in  that  case  may  not  have 
called  for  sfuch  a  holding  can  not  avail,  for  the  presumption 
would  be  that  the  question  was  made  in  the  case.  The  court 
in  the  opinion  expressly  state  that  the  question  did  arise  out  of 
the  evidence,  and  say : 

**  Other  questions  arise  out  of  the  evidence,  showing  that  ac- 
cording to  the  deed  record,  some  of  the  petitioners  conveyed 
away  their  property  after  signing  the  petition,  but  before  the 
passage  of  the  ordinance,  and  that  others  did  not  become  owners 
of  abutting  property  until  after  the  passage  of  the  ordinance. 
The  act  contemplated  a  petition  signed  by  those  who  Were  own- 
ers of  the  property  at  the  time  of  the  passage  of  the  ordinance. 
In  view  of  the  rule  exempting  the  plaintiffs  from  offering  plen- 
ary evidence,  they  were  relieved  of  the  burden  incumbent  on 
them  when  they  showed  from  the  public  record  that  the  peti- 
tioners in  this  class  were  not  then  the  owners  of  abutting  prop- 
erty, it  then  became  the  duty  of  the  defend'ants,  who  asserted 
ownership  contrary  to  the  record,  to  establish  it.'' 

Again  the  court  say: 

**They  had  no  authority  whatever  to  pass  an  ordinance  au- 
thorizing the  improvement,  except  on  petition  of  two-thirds  of 
the  front  feet  abutting  on  the  street.  And  before  passing  it 
they  should  have  known  to  a  certainty  that  the  requisite  number 
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had  signed.  None  of  the  petitioners  guaranteed  by  his  signature, 
nor  was  he  so  required,  that  the  requisite  number  was  on  the 
petition.  Each  signed  for  himself  alone,  and  council  should 
have  ascertained  that  the  aggregate  signers  comprised  the  owners 
of  two-thirds  of  abutting  property,  before  taking  final  action. 
Such  being  the  duty  of  council,  the  property-holders  might  well 
have  relied  on  their  action  as  being  in  accordance  with  law." 

Now,  what  gives  additional  force  to  the  application  of  the 
Tone  case  {supra)  to  the  case  at  bar,  is  that  the  language  of  the 
act  under  which  the  improvement  was  made  in  the  Tone  case 
as  to  the  petitioning  is  substantially  the  same  as  in  the  act 
under  which  Ilanford  street  was  improved.  Section  24  of  the 
act  (72  0.  L.,  157),  provides — 

**The  city  council  shall  not  have  the  right  to  authorize  any 
improvement  under  this  act,  unless  the  owners  of  two-thirds  of 
the  feet  front  of  the  property  abutting  upon  any  street  or 
avenue  to  be  improved  in  said  city  shall  petition  the  city  coun- 
cil for  the  privileges  of  this  act.'* 

It  is,  therefore,  apparent  that  the  court  in  the  Tone  case 
had  the  same  question  presented  as  we  have  here,  and  sub- 
stantially the  same  language  as  to  petitioning  for  the  improve- 
ment, and  held  that  the  act  contemplated  a  petition  signed  by 
those  who  were  owners  of  the  property  at  the  time  of  the 
passage  of  the  ordinance. 

For  this  reason  I  reach  the  conclusion  that  the  603  feet  of 
Mrs.  Schweitzer  should  not  have  been  counted. 

As  to  the  316  feet  signed  by  Mrs.  Gall,  I  am  of  the  opinion 
that  under  the  rule  laid  down  in  Cary  v.  Gaynor,  22  O.  S.,  584, 
and  Campbell  v.  Park,  32  0.  S.,  544,  the  owner  of  an  unas- 
signed  dower  in  real  estate  could  not  bind  the  property  by  her 
signature  as  against  the  tenants  in  common  of  the  land.  The 
evidence  is  not  sufficient  to  show  that  Mrs.  Gall  had  authority 
to  sign  as  the  agent  of  her  children  who  owned  the  fee  in  said 
premises  subject  only  to  her  undivided  dower  interest.  Coun- 
cil had  no  lawful  authority  to  count  said  316  feet  in  determining 
the  number  of  feet  front  in  the  petition  for  the  improvement. 

As  to  the  life  estate  of  Mrs.  Moeller,  although  it  ha**  been 
held  in  Maryland  (64  Md.,  10)  that  a  life  tenant  can  not  bind 
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the  property  by  joining  in  the  petition,  but  in  Ohio  the 
holding  of  a  perpetual  lease  can  bind  the  property  without  the 
lessor  joining,  and  this,  notwithstanding  the  leasehold  may 
be  forfeited  upon  default  of  the  lessee  in  the  payment  of  the 
ground  Tent,  on  the  ground  that  the  assessments  are  levied 
upon  the  corpus  of  the  real  property,  and  not  upon  the  titles 
by  which  the  same  may  be  held,  when  otherwise  provided  by 
law  (60O.  St.,  244). 

I  am  inclined  to  the  opinion  that  the  signature  of  Mrs. 
Moeller  to  the  petition  would  bind  the  property. 

The  603  feet  of  Mrs.  Schweitzer  and  the  316  feet  of  Mrs.  Gall 
should  not  have  been  counted  for  the  reasons  above  stated. 
Eliminating  said  number  of  feet  in  said  two  parcels  from  con- 
sideration in  determining  the  number  of  feet  front  of  owners 
of  property  abutting  on  said  improvement  reduces  the  number 
below  one-half  the  feet  front  abutting  thereon,  and  below  the 
statutory  number  which  would  give  the  city  council  jurisdic- 
tion to  order  said  improvement.  This  being*  so,  the  prayer  of 
all  the  plaintiffs  who  did  not  sign  the  petition  should  be 
granted,  unless  it  be  that  of  Mr.  Holden,  and  the  question  as 
to  him  I  will  now  briefly  consider. 

Long  after  this  improvement  was  made  and  after  the  assess- 
ment ordinance  was  passed  Holden  purchased  the  property  in 
question  from  Schmidt.  The  deed  recites  that  the  grantee  as- 
sumed and  agreed  to  pay  said  street  assessments  as  a  part  oF 
the  consideration  for  said  premises. 

Under  the  authorities  cited,  and  which  is  but  the  enunciation 
of  a  well  established  rule  of  law,  by  reason  of  such  an  agree- 
ment Holden  could  not  defend  against  payment  of  the  assess- 
ment, notwithstanding  his  grantpr  Schmidt  might  have  suc- 
cessfully done  so  if  he  had  retained  the  premises. 

But  Holden  contends  that  said  agreement  and  assumption  was 
inserted  in  said  deed  by  mistake,  and  he  offers  in  evidence  a 
subsequently  executed  deed  from  said  grantor  which  seeks  to 
correct  the  former  deed,  and  recites  that  it  was  the  intention 
of  said  parties  to  reserve  to  said  Holden  to  contest  said  assess- 
ments if  the  same  were  illegal  or  unjust,  and  to  protect  said 
grantee  against  payment  of  the  same.     This  last  deed  was  exe- 
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cuted  some  four  years  after  the  date  of  the  original  deed  to 
said  Holden. 

It  must  be  borne  in  mind  that  at  the  time  of  the  execution  and 
delivery  of  said  original  deed  to  Holden,  said  assessments  had 
long  before  been  made  and  the  exact  amount  assessed  against 
said  property  was  a  matter  of  record  and  was  known  by  both 
parties  to  the  transaction.  The  debt  then  existed  against  said 
vendor,  and  it  was  made  a  charge  and  lien  against  this  prop- 
erty, so  that  it  must  be  presumed  that  both  parties  knew  at 
the  time  of  the  transaction  between  them  that  it  was  a  lien  on 
the  property,  and  the  exact  amount  assessed  thereon.  Besides 
Holden  was  present  at  the  time  the  deed  was  deliveivd,  and 
while  he  is  not  certain  that  he  looked  it  over,  yet  he  had  an 
attorney  to  look  it  over  for  him.  He  says  he  knew  he  would 
have  to  pay  whatever  legal  assessments  were  on  the  property, 
and  that  such  was  his  intention  when  he  made  the  deed,  and 
that  he  would  have  to  pay  such  in  addition  to  the  consideration 
paid  to  the  grantor,  and  he  considered  the  property  worth  the 
price  paid  to  grantor  in  addition  to  the  amount  of  the  assess- 
ment. 

In  view  of  all  the  facts  and  circumstances  surrounding  the 
transaction,  I  am  unable  to  dispose  of  the  conviction  that  Mr. 
Holden  and  said  grantor  at  the  time  of  said  conveyance  con- 
sidered said  assessments  as  a  part  of  the  consideration,  and 
that  said  deed  expressed  the  agreement  between  them. 

It  would  be  a  dangerous  rule,  unless  the  proof  is  clear,  to 
permit  parties  to  such  a  transaction  to  come  in  with  a  deed 
striking  to  set  aside  such  an  agreement  in  a  deed  long  after  the 
transaction,  and  at  a  time  when  it  is  of  no  interest  to  the  grantor 
whether  or  not  the  grantee  shall  pay  the  asses.sment,  and  when 
his  onl,v  concern  is  that  he  himself  will  not  have  it  to  pay.  The 
contract,  especially  if  in  writing,  made  at  the  time  when  the 
grantor  sells  the  property,  and  when  he  is  more  vitally  inter- 
ested carries  greater  conviction,  and  especially  so  when  the  in- 
strument is  examined  by  an  attorney  for  the  grantee,  which 
examination  is  presumed  to  be  thorough  and  careful,  and  made 
with  knowledge  of  all  the  terms  and  conditions  of  the  trans- 
action. 
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I  am,  therefore,  of  the  opinion  that  Mr.  Holden's  defense  is 
not  well  taken,  and  that  he  is  liable  for  said  125  feet  so  assessed. 

The  only  remaining  question  is  that  of  benefits.  I  have  ex- 
amined carefully  this  question  on  the  evidence  adduced  on  the 
ground  that  those  who  signed  the  petition  could  defend  on  this 
ground  notwithstanding  they  promoted  the  improvement  by 
signing  therefor.  But  I  can  not  devote  much  time  and  space 
to  a  discussion  of  this  question. 

The  evidence  is  quite  conflicting  as  to  the  character  of  the 
work  on  this  improvement.  There  is  no  doubt  but  that  soon 
after  the  completion  of  the  work  and  its  acceptance  by  the  city, 
that  the  street  was  cut  up  considerably,  and  especially  towards 
the  east  end  of  the  street  there  were  many  holes  or  depressions 
made  in  the  pavement.  One  of  the  considerations  here  is,  who 
was  responsible  for  that.  If  the  macadam  roadway  .was  con- 
structed substantially  in  accordance  with  the  plans  and  con- 
tract, and  if  it  was  completed  and  accepted  by  the  city  as  work 
performed  in  accordance  with  the  plans  and  contract,  and  the 
defects  complained  of  were  made  subsequently  thereto  by  rea- 
son of  the  ordinary  hauling  over  the  street,  then  I  do  not  think 
that  this  feature  could  be  taken  into  consideration  in  determin- 
ing benefits.  My  opinion  is  that  the  weight  of  the  evidence 
shows  that  this  street  was  cut  up  and  the  holes  made  the  follow- 
ing spring,  and  were  caused  from  heavy  hauling  over  the  street 
of  material  for  the  Parsons  avenue  improvement.  This  is  the 
testimony  of  some  of  the  witnesses  whose  presen-ce  in  that  lo- 
cality afforded  them  an  opportunity  to  know  these  facts.  Be- 
sides, the  evidence  shows  that  a  macadam  street  is  not  adapted 
for  heavy  trafSc,  and  that  such  will  cut  up  such  a  pavement. 
It  seems  that  Hanford  street  was  one  of  the  main  thoroughfares 
from  High  street  to  Parsons  avenue.  This  would  necessarily 
attract  to  it  the  heavy  traffic  between  said  streets.  The  peti- 
tioners themselves  should  have  known  such  by  reason  of  their 
location  on  the  street  before  it  was  determined  what  kind  of 
an  improvement  would  be  made  there. 

It  is  not  possible  to  restrict  or  limit  the  kind  or  character  of 
traflSc  over  a  publie  street.    The  streets  are  open  to  the  public 
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for  all  lawful  traf3c,  and  I  am  inclined  to  the  opinion  that 
the  chief  cause  of  the  condition  of  this  street  soon  after  its 
completion  was  due  to  such  heavy  traflSc  about  the  following 
spring. 

In  view  of  all  the  evidence  adduced  pro  and  con  on  the  ques- 
tion of  benefits,  I  am  of  opinion  that  plaintiffs  have  not  estab- 
lished satisfactory  proof  that  the  benefits  were  not  equal  to  the 
cost  of  the  improvement.  But  two  witnesses  for  the  plaintiff 
have  testified  positively  on  that  subject,  while  several  witnesses 
for  the  defendant  have  gone  into  detail  on  this  question  and 
testified  that  the  benefits  are  in  excess  of  the  cost. 

My  opinion  is  that  the  weight  of  the  evidence  shows  that 
those  persons  who  signed  the  petition  are  not  entitled  to  relief 
en  this  ground;  and  under  the  authorities,  as  they  petitioned 
couneil  for  this  improvement,  they  will  be  liable  for  the  respec- 
tive amounts  assessed  against  their  property  for  said  improve- 
ment. 

As  to  the  assessable  frontage  of  the  Clara  Moeffet  property 
that  she  will  be  assessed  the  feet  front  petitioned  for  by  her. 

The  decision  is  that  said  assessments  are  void  as  to  such  of 
the  plaintiffs  as  did  not  sign  the  petition  for  said  improvement, 
and  the  defendants  are  enjoined  from  collecting  the  same  against 
any  such  plaintiffs,  and  their  said  property  is  released  from 
any  lien  against  the  same  by  reason  of  such  attempted  assess- 
ments, and  they  may  recover  their  costs  herein.  All  relief 
prayed  for  by  such  plaintiffs  as  signed  said  petition  and  of 
Mr.  Holden  is  refused,  and  the  restraining  order  as  to  such 
plaintiffs  is  dissolved.  Said  last  named  plaintiffs  and  the  de- 
fendants will  each  pay  one-half  the  costs. 

John  Morrissey,  H.  J.  Ossing  and  L.  O.  Addison,  for  plaintiff. 

J.  M.  Butler,  for  defendant. 


^ 
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UNDUE  fNTLUENCE  OVER  A  SISTER. 

[Superior  Court  of  Cincinnati,  Special  Term.] 

Blanche  Goodhue  v.  Prank  D.  Goodhue. 

Decided,  February,  1905. 

Contract— By  a  Sister  to  Convey  Property— Undue  Influence  in  Se- 
curing— Family  Agreements — Burden  of  Proof — Thftt  the  Trans- 
action toas  Righteous — Deed — Delivery  of — Evidence — Fraud — 
Oifts. 

1.  In  an  action  by  a  sister  to  set  aside  for  want  of  consideration. 

fraud  and  breach  of  confidential  relations,  a  paper  writing  wherein 
she  agrees  to  convey  certain  property  to  her  brother,  the  burden 
of  proof  is  upon  her  brother  to  show  that  the  transaction  was 
fair  and  equitable,  and  was  executed  with  full  understanding. 

2.  Inasmuch  as  it  must  be  assumed  that  the  father  of  the  parties  in- 

tended to  do  just  what  he  did  do  when,  with  deliberation  and 
in  legal  form,  he  conveyed  the  property  to  the  daughter,  it  fol- 
lows that  if  the  daughter  was  subsequently  induced  to  sign  an 
agreement  to  convey  the  property  to  her  brother  under  repre- 
sentations that  'the  conveyance  to  her  was  a  departure  from  an 
understood  family  agreement  as  to  the  distribution  to  be  made 
of  their  father's  property,  she  was  unduly  influenced  and  the 
agreement  should  be  set  aside. 

3.  The  mere  handing  by  tbe  grantor  to  the  grantee  of  a  deed  properly 

executed  does  not  constitute  delivery  thereof,  in  the  sense  that 
title  is  passed  eo  instanti,  unless  the  grantee  is  in  a  position  to 
•legally  accept  delivery  of  the  deed  at  the  time  it  comes  into  his 
manual  possession. 

Hoffheimeb^  J. 

The  facts  in  this  case  are  as  follows: 

On  September  10,  1891,  the  plaintiff  executed  the  following 
writing  in  favor  of  the  defendant : 

**  Cincinnati,  Ohio,  September  10,  1891. 
**I  promise  to  deed  to  my  brother,  Frank  D.  Goodhue,  after 
the  death  of  our  father,  all  the  property  I  own  on  West  Sixth 
street,  formerly  called  Lower  River  road,  except  the  property 
now  leased  to  Ellen  Freeman. 

*  *  ( Signed)  Blanche  Goodhub. 
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**The  consideration  of  the  above  is  one  dollar  and  other  con- 
siderations to  me  paid. 

*  *  ( Signed )  Blanche  Goodhue.  ' ' 

On  the  reverse  side,  in  defendant's  handwriting,  appears  the 
following : 

*  *  This  is  to  be  of  no  force  or  effect  provided  I  am  not  living. 
**  (Signed)  Frank  D.  Goodhue. 

''September  14,  1891." 

The  property  is  fully  described  in  the  petition,  and  had  been 
previously  conveyed  to  plaintiff  by  the  father  of  the  parties. 
Plaintiff  filed  suit  alleging  said  writing  was  a  cloud  on  her  title 
and  she  asked  that  said  writing  be  declared  a  nullity,  alleging 
want  of  consideration,  fraud  and  breach  of  confidential  relations ; 
and  she  prays  that  her  title  be  quieted. 

Defendant  denies  confidental  relations,  undue  influence  and 
fraud,  and  claims  that  for  many  years  prior  to  the  conveyance  of 
the  property  to  plaintiff  by  her  father  it  had  always  been  under- 
stood and  agreed  by  the  family  that  the  premises  described 
in  the  petition  should,  on  the  distribution  that  it  was  understood 
was  ultimately  to  take  place,  become  the  property  of  the  de- 
fendant. After  distribution,  defendant  alleges  he  discovered 
that  the  property  in  controversy  had  been  given  to  plaintiff.  He 
at  once  expressed  **his  objections  to  her  and  to  her  having  the 
same,  basing  his  objections  upon  the  family  agreement,  claim- 
ing that  said  agreement  had  been  violated,  and  at  the  same  time, 
gave  her  to  understand  that  he  would  go  to  his  father  and  make 
the  same  remonstrance  and  objections  against  said  conveyance, 
and  would  induce,  or  try  to  induce  him  to  either  require  plaint- 
iff to  give  up  this  property  to  this  defendant,  or  in  some  other 
way  to  make  good  this  loss."  That  in  consideration  of  his  for- 
bearance to  do  so  and  for  one  dollar,  plaintiff  executed  said 
writing.    He  prays  for  specific  performance. 

In  a  second  additional  cross-petition  defendant  claims  that, 
by  virtue  of  a  deed  of  said  property,  executed  and  delivered 
February  12,  1878,  by  the  father  to  defendant,  to  be  recorded  on 
the  father's  death,  the  lejral  title  vested  eo  instanti  in  defendant, 
subject  to  the  right  of  possession  in  the  father  for  life ;  and  that, 
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independent  of  said  writing,  defendant  is  entitled  to  said  prop- 
erty, and  asks  that  his  title  be  quieted. 

Plaintiff  denies  the  delivery  of  this  deed,  and  also  pleads  the 
statute  of  limitations,  in  reply. 

Under  the  view  entertained  by  me  of  this  case,  although  the 
plaintiff  charges  her  brother  with  fraud,  it  is  not  necessary  for 
her  to  establish  direct  fraud.  It  is  incumbent  on  defendant  to 
show  that  the  transaction  was  fair  and  equitable,  and  that  plaint- 
iff, when  she  executed  this  paper,  did  so  understandingly.  I  am 
fully  satisfied,  from  the  evidence,  that  the  one  dollar  mentioned 
as  a  consideration  was  in  fact  never  paid,  nor  was  there  any 
other  consideration,  for  this  alleged  promise  to  convey  real 
estate  of  concededly  more  or  less  value.  No  matter,  then,  for 
what  purpose  that  paper  was  executed,  whether,  according  to 
plaintiff,  it  was  merely  as  a  bit  of  possible  evidence  to  be  used 
by  defendant,  in  the  event  of  trouble  over  the  will  which,  at  his 
request,  she  had  executed  in  his  behalf  at  Rochbridge  Alum 
Springs,  devising  this  property  to  him ;  or  whether,  according  to 
defendant,  it  was  what  it  purports  to  be,  an  express  promise  to 
convey  this  real  estate — it  was  gratuitous  and  founded  on  no 
consideration. 

What  rights,  then,  has  the  defendant  acquired,  by  virtue  of 
the  paper  of  September  10,  1891?  Lord  Cottenham  long  ago 
declared  that  whenever  a  person  obtained,  by  voluntary  dona- 
tion, a  benefit  from  another,  he  was  bound,  if  the  transaction 
be  questioned,  to  prove  the  transaction  was  righteous.  And 
the  rule  is  not  confined  to  cases  of  attorney  and  client,  parent 
and  child,  but  is  general.  (See  Cooke  v.  Lamotte,  15  Beav.,  234; 
BMage  v.  Southee,  9  Hare,  534;  Ilaydock  v.  Haydock,  34  N.  J. 
Eq.,  570,  574.)  So  that,  notwithstanding  the  claim  of  the  de- 
fendant that  no  confidential  relations  existed,  because  the  rela- 
tionship was  merely  that  of  brother  and  sister — a  relationship 
not  included  in  those  special  instances  of  confidential  relations 
usually  cited,  namely,  guardian  and  ward,  trustee  and  cestui 
que  trust,  solicitor  and  client,  parent  and  child — still  Lord  Cot- 
tenham considered  that  the  rule  extended  to  every  case  where  a 
person  obtained  influence'  over  another.     The  confidential  rela- 
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tions  being  merely  one  of  fact,  must  be  established  by  a  pre- 
ponderance of  the  evidence  in  the  particular  case  before  the 
chancellor. 

It  is  plain  that  plaintiff  loved  and  trusted  her  brother  im- 
plicitly. And  it  is  also  evident,  that,  through  this  love  and 
trust,  the  scruples  she  manifested  when  requested  to  execute  this 
paper  (**She  could  not  see  the  use  of  it''),  were  overcome,  and 
her  submission  was  easily  effected.  Her  complete  reliance  and 
dependence  on  defendant,  from  the  very  inception  of  this  trans- 
action, at  Rochbridge  Alum  Springs,  down  to  its  culmination,  in 
the  secrecy  of  the  room  at  her  home,  together  with  all  the  at- 
tendant circumstances,  point  unerringly  to  the  dominant  and 
controlling  position  of  an  only  and  older  brother,  over  a  sister 
who  had  just  come  of  age,  and  who  had  no  experience  in  matters 
of  the  world. 

What,  then,  is  the  rule  to  be  applied  to  a  case  presenting 
these  features?  In  the  case  already  adverted  to,  a  nephew  who 
was  provided  for  by  his  aunt's  will,  procured  a  post-obit  bond 
from  her.  It  was  set  aside  on  the  ground  that  he  had  not 
proved  that  she  knew  the  effect  of  the  bond  was  to  make  the 
will  irrevocable  {Cooke  v.  Lamotte,  15  Beav.,  234).  In  that  case 
it  was  said : 

**Thc  court  will  not  permit  the  transaction  to  stand,  if  the 
defendant  received  the  advantage  through  influence  he  had  over 
the  plaintiff,  unless  he  can  show  the  transaction  was  a  righteous 
one." 

In  a  case  involving  a  transaction  between  an  attorney  and 
client.  Lord  Eldon  held  that  he  who  bargains  in  matters  of  ad- 
vantage with  a  person  placing  confidence  in  him,  is  bound  to 
show  that  a  reasonable  use  has  been  made  of  that  confidence, 
and  he  takes  upon  himself  the  whole  proof  that  the  thing  was 
righteous  {Gibson  v.  J  eyes,  6  Ves.  Jr.,  266).  Indeed,  so  watch- 
ful is  equity,  in  cases  of  donation,  that  the  application  of  the 
rule  is  not  even  limited  to  cases  involving  confidential  relations; 
and  it  is  held  that  the  relation  is  merely  an  incident  to  be  con- 
sidered with  the  other  circumstances  in  the  case.  It  may  be 
regarded  as  an  established  rule  in  equity  that  where  a  person 
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gains  an  important  advantage  over  another  by  receiving  a  volun- 
tary conveyance,  or  where  the  transaction  indicates  palpable  im- 
providence on  the  part  of  the  grantor,  the  person  securing  the 
benefit  will  be  required  to  prove  it  was  consistent  with  fair 
dealing;  and  in  the  absence  of  such  evidence,  it  will  be  set  aside 
(Beach,  Trusts  and  Trustees,  Par.  145,  and  cases  cited).  Such 
being  the  case,  as  announeed  in  the  beginning  of  this  opinion, 
the  burden  is  on  the  defendant  to  prove  these  things. 

A  brief  discussion  of  but  one  or  two  phases  of  the  evidence, 
we  think,  will  suffice. 

Defendant  claims  the  transaction  was  fair  and  equitable, 
because,  for  a  period  of  nearly  thirteen  years  prior  to  the  time 
of  the  execution  of  this  paper,  his  father  had  intended  to  dis- 
tribute his  property  among  his  children,  and  to  give  the  liower 
River  road  property,  which  included  that  in  controversy,  to  de- 
fendant; that  the  giving  of  this  property  to  plaintiff  was  a  de- 
parture from  the  understood  family  agreement,  and  that,  upon 
his  protesting  to  plaintiff  to  that  effect,  she  agreed  to  reliquish 
the  property. 

There  is  no  doubt  that  the  father  of  the  parties  had  many 
times  manifested  intention  of  giving  this  property  to  defend- 
ant, by  making  wills  and  otherwise.  But,  certainly  he  had  the 
right  to  change  his  mind;  and  that  he  did  so,  is  evident.  The 
very  fact  that  he  conveyed  to  his  daughter  shows  most  com- 
pletely his  change  of  purpose,  and  thus  completely  extinguished 
any  basis  of  expectation  on  the  part  of  the  son.  And  it  were 
manifestly  unsafe  to  conjecture  that  the  father  intended  doing 
anything  different  from  that  which  he  has  deliberately  and 
legally  performed,  and  it  would  be  unsafe  to  conjecture  that 
he  gave  his  daughter  deeds  to  the.  property,  when,  in  fact,  he 
had  never  intended  to.  There  was  no  charge  of  fraud  or  collu- 
sion against  plaintiff  in  receiving  this  deed,  and  it  is  very  sig- 
nificant that  defendant  made  no  complaint  to  his  father,  who 
at  this  time  though  of  advanced  years,  was  active  and  attend- 
ing to  his  business  affairs. 

Now, '  if  the  defendant  induced  plaintiff  to  give  him  this 
property,  on  the  ground  that  the  father  gave  it  to  her  in  vio- 
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lation  of  a  family  agreement,  she  was  unduly  influenced  to  part 
with  this  property.  First,  because  the  proof  fails  to  sustain  the 
assertion  that  there  existed  at  the  time  a  family  agreement :  sec- 
ond, even  if  there  was  one,  it  implied  no  legal  obligation  on 
plaintiff's  part.  Manifestly,  then,  she  was  misinformed.  And 
considering  the  relations  existing  between  these  parties  at  that 
time,  we  think  the  influence  thus  used  was  fatal. 

The  language  of  Sir  Samuel  Romilley,  in  his  celebrated  reply 
in  Huguenin  v.  Baseley,  14  Ves.  Jr.,  273,  may  be  adopted  as 
expressing  the  view  equity  takes  of  a  situation  such  as  this. 
Speaking  in  regard  to  immoderate  gifts,  bearing  no  proportion 
to  the  circumstances  of  the  giver,  where  the  reason  given  is  not 
true,  and  the  giver  a  weak  person  liable  to  be  imposed  upon,  a 
court  of  equity,  if  it  sees  any  undue  means  have  been  used,  or 
if  it  sees  the  least  speck  of  imposition  at  the  bottom,  ought  to 
interpose.  In  Sears  v.  Shafer,  1  Barb.,  408,  the  court  adopts 
these  views,  and  adds  that  which  is  also  pertinent:  That  the 
court  will  interpose  if  the  donor  is  in  such  a  situation  with  re- 
spect to  the  donee  as  may  naturally  give  the  latter  an  undue 
influence  over  the  former,  if  there  be  the  least  scintilla  of  fraud. 
See  also,  authorities  cited,  supra. 

It  was  also  incumbent  upon  the  defendant  to  prove  that  plaint- 
iff acted  knowingly.  Prom  what  has  already  been  said,  even 
assuming  the  fact  to  be  as  defendant  claims,  she  did  not  act 
knowingly.  But,  in  addition  plaintiff  claims  that  defendant 
represented  the  property  was  unimproved  and  would  be  a  bur- 
den to  her.  This  the  defendant  denies.  Independently  of  this 
claim  of  plaintiff,  however,  it  was  incumbent  upon  the  defend- 
ant to  show  affirmatively  that  he  acquainted  her  with  the  exact 
conditions  of  this  property.  She  never  saw  the  property;  and 
he  kncYi^  or  ought  to  have  known  this  fact.  On  the  contrary,  he 
was  very  familiar  with  it.  His,  therefore,  was  the  superior 
knowledge,  and  yet,  instead  of  ofl^ering  satisfactory  and  positive 
evidence  on  this  point,  the  defendant  says,  on  direct  examina- 
tion: *'I  do  not  remember  stating  there  were  no  improvements 
upon  it.''  '*I  do  not  remember  of  saying  the  property  would 
be  a  burden  to  her  after  father's  death."    (Page  4,  record  tes- 
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timony  of  defendant.)  **I  may  have  said,  the  property  was  in 
bad  repair."  Now,  if  it  were  conceded  that  there  was  no 
suggestio  falsi,  there  must  be  no  suppressio  veri;  and  we  think 
it  is  fairly  dedacible  from  such  evidence  as  the  defendant  him- 
self offers,  that  he  did  not  fully  acquaint  plaintiff  with  the 
status  of  the  property. 

Under  the  circumstances,  was  the  transaction  consistent  with 
fair  dealing?  We  think  not.  By  this  paper,  plaintiff  evidently 
promised  to  give  defendant  real  estate  of  some  value.  Was  it 
her  intention  to  be  liberal?  This  was  not  a  case  where  the  re- 
cipient needed  the  aid  of  the  plaintiff;  she  did  not  offer  to  give 
him  this  property  of  her  own  volition.  The  fact  of  the  matter 
is,  that  the  donee  (defendant),  was  the  active  party.  The 
plaintiff  was  entirely  passive.  The  defendant  was  the  one  who 
urged  upon  the  plaintiff  the  execution  of  this  paper. 

Certainly  she  had  not  evinced  any  intention,  prior  to  that 
time,  to  make  any  gift  to  the  defendant.  If  it  was  a  gift  it 
was  immoderate  and  disproportionate  to  her  means.  Now,  it 
may  be  admitted  that  a  sister  may  give  her  property  to  her 
brother,  even  to  the  extent  of  making  herself  altogether  de- 
pendent upon  him  for  support.  Equity  never  opposes  gifts 
merely  beci^use  they  are  immoderate.  Stat  pro  ratione  voluntas. 
But  in  such  case  there  must  be  an  intention  to  be  liberal ;  and 
liberality  imports  the  absence  of  influence.  See  Billage  v. 
Southee,  supra.    Such  is  not  the  case  at  bar. 

With  regard  to  the  alleged  expenditures  claimed  to  have 
been  made  by  defendant,  and  for  which  he  claims  he  has  not 
been  reimbursed ;  if  they  were  made,  they  were  made  by  defend- 
ant on  the  faith  of  a  contract  made  in  1898,  and  we  therefore 
do  not  feel  called  upon  to  determine  any  question  with  regard 
to  them  in  this  case. 

Unless  there  was  a  delivery  of  the  deed  of  February  12,  1878, 
the  defendant  has  no  rights  under  it. 

The  evidence  and  the  circumstances  satisfy  me,  that  George 
W.  Goodhue,  as  a  fact,  never  delivered  this  deed  to  defendant; 
and  even  if  it  were  conceded  that  he  gave  the  deed  of  this  prop- 
erty to  this  defendant,  as  defendant  claims,  it  was  even  then, 
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not  a  delivery  of  the  deed  as  such,  nor  did  the  defendant  accept 
it  as  such;  so,  that  it  can  not  be  said,  that  merely  because  grantor 
handed  the  deed  to  the  defendant,  grantee,  that  title  vested  in 
defendanit  eo  instanti,  shorn  of  all  conditions.  If  the  deed  was 
given  to  defendant  at  all,  it  was  given  merely  for  the  purpose 
of  transmitting  it  to  the  recorder  on  the  death  of  the  grantor. 
Possession  by  the  defendant  of  this  deed,  was  not  conclusive 
that  the  actual  delivery  had  taken  place.  Delivery  is  always 
an  important  question  of  fact  to  be  solved  in  the  light  of  the 
surrounding  circumstances.  The  circumstances  and  the  con- 
duct and  acts  of  both  grantor  and  defendant  indicate  clearly 
that  grantor  never  intended  to. part  with  his  right  of  control  of 
the  deed  or  the  property,  and  the  acts  of  both  at  this  time  and 
subsequently  are  utterly  inconsistent  with  any  other  theory. 
The  fact  that  the  grantor  had  not  parted  with  his  right  of  con- 
trol is  clearly  manifested  **just  as  if  he  had  so  expressly,  de- 
clared'' {Mitchell  V.  Ryan,  3  Ohio  St.,  377,  382)  by  his  many 
acts  of  dominion  as  well  as  by  his  express  declaration  that  he 
had  control. 

In  the  case  of  WUliams  v.  Schatz,  42  Ohio  St.,  47,  the  grantor 
ga^ie  a  deed  to  **B,"  and  he  said:  **Take  this  deed  and  keep  it. 
If  I  get  well  I  will  call  for  it.  If  I  don't  give  it  to  Billy."  The 
grantor  died,  and  B  handed  the  deed  to  the  grantee,  who  caused 
it  to  be  reeorded.  It  was  held  that  there  was  no  delivery,  and 
that  B  was  the  agent  of  the  grantor.  In  the  case  at  bar,  the 
defendant  himself  drew  this  deed  as  well  as  others  for  his  father, 
whose  adviser  and  lawyer  he  was,  it  seems.  In  the  light  of  the 
relation  existing  and  under  all  the  circumstances  and  the  evi- 
dence, he  was  acting  simply  as  an  agent  of  his  father,  who  he 
claimed  said,  **take  this  deed,  hold  it,  when  I  die  give  it  to  the 
recorder."  The  death  of  the  grantor  would  have  revoked  this 
authority ;  for  real  estate  after  death  can  be  disposed  of  by  will 
only,  and  not  by  deed.  It  made  no  difference  if  the  deed  was 
handed  to  the  grantee  himself,  to  constitute  a  good  legal  deliv- 
ery something  more  is  required  than  simply  handing  over  to 
the  grantee  a  deed  perfectly  executed.  As  was  said  by  our 
Supreme  Court; 
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**It  proves  that  a  grantor  may  hand  over  to  a  grantee  a  rleed, 
perfectly  executed  in  all  respects  except  delivery,  without  that 
act  being  of  necessity  a  delivery;  that  the  grantee  has  a  legal 
capacity  to  receive  the  deed  into  his  manual  possession  for  other 
purposes  than  those  of  grabbing  the  instrument,  and  appropriat- 
ing its  subject-matter;  and  that  the  grantee  may  even  be  made 
the  agent  of  the  grantor  for  purposes  connected  with  the  disposi- 
tion of  the  paper  prior  to  the  time  when  it  is  to  be  delivered  in 
accordance  with  the  intentions  and  agreement  of  the  parties. 
•  •  *  True,  it  is  said  in  that  case,  and  is  the  established  doc- 
trine, that  a  grantee  can  not  be  made  the  depositary  of  an 
escrow,  although  he  may  be  made  the  agent  of  the  grantor,  for 
the  purpose  of  transmitting  it  to  the  depositary'*  (Cm.,  W.  & 
Z,  Ry.  V.  Iliff,  13  Ohio  St.,  235-253). 

As  I  have  said,  the  grantor  must  part  with  the  right  of  con- 
trol and  the  right  of  recall  of  the  deed  (3  Washburn,  Real  Es- 
tate, 254).  But  in  this  case  he  did  neither.  The  fact  that  there 
was  no  absolute  delivery  of  the  deed,  is  not  only  indicated  as 
already  stated,  but  is  further  reinforced  by  my  finding  this 
very  deed,  eight  years  after  its  alleged  delivery  to  the  defendant, 
in  the  grantor's  possession,  a  very  pregnant  circumstance  that 
the  supposed  delivery  of  this  deed  was  not  absolute.  (Thurman, 
J.,  in  Mitchell  v.  Ryan,  3  Ohio  St.,  377.)  And  the  possession  of 
this  deed  by  the  grantor  is  entirely  unexplained  by  the  alleged 
grantee.  There  having  been  no  delivery  of  the  deed  of  February 
12,  1878,  as  such,  the  defendant's  contention  must  fail. 

The  plaintiff  may  take  a  decree  as  prayed  for  with  costs. 

Wm.  L.  Dickson,  for  plaintiff. 

Edward  Colston,  contra. 
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DELEGATED  POWER  TO  INSANE  ASYLUM  TRUSTEES. 

[Common  Pleas  Court  of  Franklin  County.] 

The  State  op  Ohio  v.  The  Toledo  &  Ohio  Central 
Railway  Company. 

Decided,  April  17,  1905. 

State  LandB — Right  of  Railway  to  Cross — Contract  Therefor—Power 
to  Make  Delegated  to  Asylum  Trustees — Once  Exercised  Becomes 
Functus  Officio  as  to  Modifying  Conditions — Riparian  Rights, 

The  power  delegated  by  the  General  Assembly  to  the  board  of  trustees 
of  the  Central  Insane  Asylum,  to  consent  to  a  grant  of  a  right  of 
way  for  a  railroad  over  certain  land  belonging  to  the  state  of 
Ohio,  was  exhausted  when  exercised,  and  as  to  any  subsequent 
consent  by  this  board  to  modifying  conditions  of  the  grant  the 
power  thus  delegated  is  functus  officio. 

Bigger,  J. 

This  case  has  been  submitted  to  the  court  upon  an  agreed 
statement  of  facts.  The  plaintiff,  the  state  of  Ohio,  seeks  to 
obtain  an  injunction  restraining  the  defendant  corporation 
from  erecting  an  embankment  upon  its  right  of  way  across  a 
certain  tract  of  land  located  in  this  county  and  belonging  to  the 
state  of  Ohio,  and  known  as  **the  Central  A^lum  pumping 
station  tract,"  and  from  the  agreed  statement  it  appears  that 
the  state  is  the  owner  of  this  tract  of  land,  containing  a  little 
less  than  two  acres  and  lying  upon  the  bank  of  the  Scioto  river, 
which  is  now  and  has  been  for  many  years  used  as  a  site  for  a 
waterworks  to  supply  water  to  the  Central  Asylum  on  State 
Hospital,  and  to  the  Institution  for  Peeble-Minded  Youth;  that 
on  the  25th  day  of  April,  1893,  the  Legislature  of  the  state 
adopted  a  joint  resolution,  found  in  90  0.  L.,  page  386,  which 
in  s-ubstance  provided  that  on  the  payment  into  the  state  treas- 
ury by  the  defendant  corporation  of  such  an  amount  of  money 
as  might  be  agreed  upon  by  and  between  the  canal  commission- 
era  of  Ohio  and  the  oflBcers  of  the  railway  company,  the  gov- 
ernor was  authorized  and  required  to  grant  by  deed  to  the  rail- 
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way  company  and  its  assigns,  a  right  of  way  for  said  railway 
over  said  tract  of  land,  said  right  of  way  to  be  fifty  feet  in 
width  and  to  be  defined  by  a  certificate  and  description  to  be 
made  by  the  canal  commissioners.  It  was  also  provided  that 
the  jrrant  was  to  be  subject  to  the  e:)nsent  of  the  trustees 
of  the  Central  Insane  Asylum.  It  was  further  provided  that 
the  boundary  line  of  the  ground  on  the  side  next  to  the  Scioto 
river  should  be  defined  by  courses  and  distances  so  that  a  strip 
should  be  reserved  to  and  owned  by  the  state  next  to  the  river 
in  order  that  no  riparian  rights  of  the  state  in  the  Scioto 
river  may  be  conveyed  or  surrendered  by  the  grant  of  the  right 
of  way,  and  it  was  provided  that  the  deed  should  define  the 
right  of  way  by  metes  and  bounds  and  courses  and  distances  and 
should  reserve  all  the  riparian  rights  in  the  river  to  the  state; 
and  further  that  there  was  to  be  a  reservation  to  the  state  of  a 
right  of  way  at  such  point  as  might  be  determined  by  the 
trustees  of  the  asylum  to^  cross  the  tracks  and  grounds  of  the 
railroad  company,  for  the  purpose  of  constructing  any  other 
railway  or  switch  thereto;  and  provided  further  that  the  state 
should  have  the  right  to  lay  and  maintain  water  pipes  across 
the  said  right  of  way. 

In  pursuance  of  the  provisions  of  this  resolution  it  appears 
that  the  canal  commissioners,  by  and  with  the  written  consent 
of  the  trustees  of  the  Central  Insane  Asylum,  entered  into  a 
contract  with  the  defendant  for  such  right  of  \^ay,  which  con- 
tract was  evidenced  by  and  embodied  in  a  deed  from  William 
McKinley,  then  governor  of  Ohio,  to  the  defendant  company, 
which  deed  has  been  lost,  but  a  true  copy  of  which  is  set  out 
in  the  agreed  statement.  And  it  is  agreed  that  the  conditions 
embodied  in  the  conveyance  and  contract  by  the  canal  commis- 
sioners were  prescribed  by  the  trustees  of  the  Central  Insane 
Asylum.  One  of  these  conditions  was  that  the  track  of  the 
defendant  company  across  this  strip  of  land  should  be  built 
upon  trestling  so  as  to  reserve  all  riparian  rights  of  the  plaint- 
iff and  to  enable  it  at  any  time  to  make  additional  arrange- 
ments necessary  to  perfect  or  enjoy  the  water  supply,  and  at 
all  times  to  keep  the  same  open  and  in  such  condition  that  the 
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State  may  have  aceess  to  the  lands  nnder  such  railway  and  the 
HiU'H  adjacent  thereto  necessar>'  to  maintain,  repair  or  enjoy 
the  Aaid  water  Hopply,  and  it  was  a^eed  that  the  railway  com- 
pany should  80  construct  its  railway  upon  the  land  that  no 
structure  then  existing  in  connection  with  the  waterworks  or 
that  it  might  in  the  future  be  found  necessary  to  construct 
*-hould  in  any  way  be  interfen^d  with  or  obstructed.  And 
the  railway  company  agreed  to  build  a  tight  floor  to  its  tracks 
across  the  land  in  question  so  as  to  prevent  dirt  and  filth  from 
being  dropped  upon  the  land.  The  canal  commissioners  fixed 
the  sum  to  be  paid  by  the  defendant  for  the  right  of  way  at 
seven  hundred  and  eighty  dollars,  which  was  paid  by  the  de- 
fendant; that  in  pursuance  of  the  contract  the  defendant  en- 
tered into  possession  of  the  right  of  way  and  continued  there- 
after to  operate  its  road  across  this  tract  of  land  in  accord- 
ance with  the  terms  and  conditions  of  the  contract;  that  on  the 
27th  day  of  April,  1899,  the  defendant  submitted  a  proposi- 
tion to  the  board  of  trustees  of  the  Central  Insane  Asylum  by 
the  terms  of  which  the  defendant  offered  to  build  a  switch 
from  its  track  to  the  pumping  stations,  and  do  certain  other 
things,  upon  the  condition  that  the  board  of  trustees  would 
grant  to  the  defendant  the  right  to  make  a  fill  across  the  land 
in  question,  instead  of  a  trestle,  and  this  proposition  was  ac- 
cepted by  the  said  board  of  trustees.  Thereafter  the  defend- 
ant entered  upon  the  work  of  making  the  improvement  which 
it  had  agred  to  make  in  consideration  of  being  permitted  to 
make  a  fill  in  place  of  the  trestle,  and  expended  in  that  work 
the  sum  of  five  hundred  and  ninety-seven  dollars  and  fifty-six 
cents,  when  it  was  stopped  by  a  temporary  injunction,  issued 
in  this  case,  restraining  it  from  further  carrying  out  the  terms 
of  the  contract  between  the  defendant  and  the  board  of  trus- 
tees of  the  insane  asylum.  The  use  which  the  state  has  made 
and  is  making  of  the  tract  of  land  in  question  is  then  set  out 
at  length,  showing  that  in  addition  to  the  pumping  station 
there  is  a  large  well  or  cistern  and  that  the  space  between  the 
pumping  house  and  the  river  is  largely  occupied  by  subter- 
ranean caverns,   passageways,   tunnels,   filter-beds  and  water- 
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mains,  used  in  connection  with  the  pumpinir  station.  It  was 
then  further  agreed  that  on  April  20,  1904,  the  board  of  trus- 
tees of  the  a^lum  adopted  a  resolution  rescinding  their  action 
of  April  27,  1899,  authorizing  the  defendant  to  make  a  fill 
aerass  the  track  instead  of  a  trestle. 

The  decision  of  this  case  turns  upon  the  question  of  the  power 
or  authority  vested  by  the  Legislature  in  the  officers  delegated 
to  enter  into  this  contract.  The  joint  resolution  authorized  the 
canal  commission  to  grant  the  right  of  way  subject  to  the  writ- 
ten consent  of  the  trustees  of  the  Central  Insane  Asylum. 
The  resolution  provided  that  a  strip  of  land  should  be  reserved 
by  the  terms  of  the  conveyance  between  the  track  and  the  Scioto 
River  in  order  that  no  riparian  rights  of  the  state  may  be 
conveyed  or  surrendered  by  the  grant  of  the  right  of  way  and 
that  the  deed  should  define  the  right  of  way  by  metes  and 
bounds  and  courses  and  distances  and  should  reserve  all  ripa- 
rian rights  in  the  Scioto  river  to  the  state  of  Ohio.  The  state's 
claim  is  that  by  the  terms  of  this  joint  resolution  the  board 
of  trustees  of  the  Central  Insane  Asylum  were  not  vested  with 
any  continuing  authority  or  power  with  reference  to  the  sub- 
ject-matter of  this  grant  and  conveyance,  but  that  the  power 
of  the  board  of  trustees  was  exhausted  when  they  had  given 
their  consent  to  the  grant  of  the  right  of  way. 

It  is  a  well  established  principle  of  law  that  such  public 
officers  have  only  such  powers  as  are  expressly  delegated  to 
them,  or  necessarily  implied  from  the  express  powers  dele- 
gated. Whatever  rights  or  powers  these  agents,  delegated  by 
the  state  to  enter  into  this  contract,  possessed  must  be  rlerived 
from  the  resolution  itself.  It  seems  to  me  a  consideration  of 
the  terms  of  this  resolution,  and  the  nature  of  the  power  con- 
ferred upon  the  board  of  trustees  by  the  resolution,  leads  irre- 
sistibly to  the  conclusion  that  the  extent  of  the  authority  of  the 
board  was  to  consent  or  withhold  consent  to  the  proposed  con- 
tract, but  that  once  having  consented,  the  authority  or  power 
conferred  was  functus  officio.  It  seems  to  me  it  would  be  dif- 
ficult to  conceive  of  a  clearer  instance  of  the  application  of 
power  to  perform  an  act,  single  in  itself  and  in  its  nature,  and 
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fUrHcius  officio  by  the  singrle  exercise  thereof,  than  the  power 
conferred.  These  oflScers  were  to  execute  a  contract,  evidenced 
and  embodied  in  a  deed  to  be  signed  by  the  governor.  No  clearer 
ease  of  a  power  exhausted  by  a  single  exercise  could  well  be  con- 
ceived. When  the  contract  was  made  and  the  deed  executed 
and  delivered,  their  powers  and  duties  were  ended.  From  the 
very  nature  of  thifngs  the  power  was  exhausted.  They  were 
not  to  make  any  further  grants,  nor  were  they  authorized  to 
rescind  or  modify  the  action  which  they  were  authorized  to 
take.  It  seems  entirely  clear  to  me  that  after  the  contract 
was  made,  and  the  consent  of  the  board  of  trustees  given,  that 
the  board  had  no  further  power  in  the  premises,  and  that  it 
was  entirely  without  authority  to  make  the  subsequent  con- 
tract of  April  27th,  1899,  and  that  such  attempted  exercise  of 
power  by  said  board  conferred  no  rights  upon  the  defendant. 
But  ft  is  argued  by  counsel  for  the  defendant  corporation 
that  the  state's  position  in  this  matter  is  untenable  because 
no  authority  or  power  was  granted  to  the  board  of  trustees  or 
any  of  the  officers  delegated  to  make  this  contract  to  impose 
any  other  conditions  than  those  provided  by  the  resolution,  and 
that  as  the  resolution  did  not  contain  the  condition  that  the 
defendant  company  should  construct  its  track  on  a  trestle 
across  this  tract  of  land,  that  such  condition  embodied  in  the 
contract  or  deed  of  conveyance  was  null  and  void  and  of  no 
effect.  I  can  not  accept  this  view  of  the  matter.  Attention  is 
called  to  the  statement  in  the  agreed  statement  that  the  conditions 
embodied  iij  the  conveyance  were  prescribed  by  the  trustees  of 
the  asylum,  and  it  is  said  that  they  had  no  such  power.  But 
it  is  also  said  that  the  conditions  were  embodied  in  the  con- 
tract by  the  canal  commissioners.  The  canal  commissioners  had 
a  right  to  receive  suggestions  as  to  the  form  of  the  contract 
from  any  source  they  saw  fit.  True  they  were  not  bound  to 
adopt  them,  but  when  they  adopted  them  they  necessarily  made 
them  their  own  and  a  part  of  their  contract.  But  while  the 
board  of  trustees  was  not  a  party  signatory  to  the  contract,  yet 
the  board  was  in  reality  a  party  to  this  contract  as  much  as 
the  canal  commissioners.    It  could  only  be  made  by  obtaining 
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the  consent  in  writing  of  the  board  to  the  grant.  This  implies 
ui>bn  the  part  of  the  board  the  exercise  of  discretion  in  con- 
senting or  refusing  to  consent  to  the  terms  of  the  grant.  The 
resolution  clearly  does  repose  discretion  in  both  the  canal  com- 
missioners and  the  board  of  trustees  of  the  asylum.  It  is  mani- 
fest from  the  language  of  the  joint  resolution  that  it  does  not 
purport  to  contain  in  detail  all  the  terms  and  conditions  of 
the  contract  to  be  entered  into.  To  some  extent  this  was  left 
to  the  discretion  of  the  oflScers  entrusted  with  this  work,  and 
the  canal  commissioners  were  entrusted  with  the  duty  of  mak- 
ing a  survey  to  be  defined  by  metes  and  bounds.  It  clearly 
reposed  in  both  boards  the  duty  and  responsibility  of  so  fra- 
ming the  contract  or  conveyance  as  to  preserve  the  riparian 
rights  of  the  state  in  the  Scioto  river. 

The  decisions  of  the  Supreme  Court  of  this  state  have  es- 
tablished the  right  of  a  riparian  owner  to  make  such  use  of 
the  waters  of  the  stream  as  is  being  here  made  by  the  state.  I 
think  it  was  not  only  the  right  and  duty  of  the  canal  commis- 
sioners, but  the  right  and  duty  of  the  board  of  trustees  of  the 
insane  asylum,  to  see  to  it  .that  the  riparian  rights  of  the  state 
were  guarded,  and  it  was  in  pursuance  of  this  right  and  duty 
that  the  suggestions  were  made  by  the  trustees  as  to  the  condi- 
tions to  be  embodied  in  the  contract  so  as  to  protect  the  riparian 
rights  of  the  state. 

It  seems  to  me  there  is  no  escape  from  the  conclusion  that 
it  was  manifestly  the  legislative  intention  in  inserting  this 
requirement,  that  the  grant  could  only  be  made  with  the  con- 
sent of  the  board  of  trustees,  that  this  would  be  an  additional 
safeguard  against  the  danger  of  the  grant  being  made  so  broad 
as  to  relinquish  some  of  the  state's  rights  as  a  riparian  owner, 
in  which  rights  the  insane  asylum  was  especially  interested. 
I  am  of  opinion  that  there  is  no  grant  of  legislative  power  to 
the  canal  commission  or  to  the  board  of  trustees,  but  a  dis- 
cretion reposed  in  them,  in  the  exercise  of  which  they  were  act- 
ing judicially,  and  that  having  exercised  the  power,  their  power 
and  authority  ended.  I  have  therefore  concluded  that  the  act 
of  the  board  of  trustees  of  April  27th,  1899,  in  attempting  to 
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rcucind  ODe  of  the  terms  and  conditions  embodied  in  the  eon- 
tract,  was  beyond  the  scope  of  their  authority,  and  that  the  act 
was  null  and  void  and  conferred  no  rights  upon  the  defendant 
corporation;  and  that  therefore  the  state  is  entitled  to  a  per- 
manent injunction  restraining  the  defendant  company  from 
making  the  fill. 

Furthermore,  I  do  not  think  if  the  power  resided  in  the  board 
of  trustees  that  it  could  be  done  without  the  consent  of  the  canal 
commission. 

An  exception  may  be  noted. 

Q,  R.  Lane,  for  plaintiff. 

B.  L,  Bargar,  for  defendant 
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VIOLATION  OF  UQUOR  LAWS -PROOF  OF  A  SINCLR 
OFFRNSE. 

[CJommon  Pleas  Court  of  Franklin  County.] 

W.  F.  Volk  v.  Village  of  Westerville. 

Decided,  July  29,  1901. 

Liquor  Laws  —  Unlawfully  Keeping  a  Place  — Where  Intoxicating 
Liquors  are  Sold  at  Retail— Proof  of  a  Single  Offense— Change  of 
Venue  from  Mayor's  Court— Section  6629  not  Applicable— A/ftdavit 
not  Bad  for  Duplicity,  When— Per  Diem  Paid  to  Witnesses  for 
Prosecution— Proper  Subject  for  Cross-Examination— Election  Be- 
tween Charges. 

1.  In  a  prosecution  for  unlawfully  keeping  a  place  where  intoxicating 

liquors  are  sold  at  retail,  it  is  not  error  for  a  mayor  before  whom 
the  case  is  brought  to  overrule  a  motion  for  change  of  venue, 
made  on  the  ground  that  he  is  a  material  witness  in  the  case, 
where  it  does  not  affirmatively  appear  from  the  record  that  there 
was  any  authorized  officer  or  person  to  whom  the  case  could  ha«re 
been  legally  sent  for  trial. 

2.  An  affidavit   is  not  bad   for  duplicity   in   such   a  case,  because   it 

charges  several  distinct  offenses  of  the  same  kind  requiring  pun- 
ishments of  like  nature;  and  the  discretion  of  the  trial  court  in 
overruling  a  motion  to  require  the  prosecution  to  elect  upon  which 
count  it  will  proceed  will  not  be  interfered  with,  unless  it  appears 
that  it  was  exercised  to  the  manifest  injury  of  the  defendant. 

3.  Proof  of  a  single  sale  is  sufficient  to  establish  the  charge  that  tht; 

defendant  did  unlawfully  keep  a  place  where  intoxicating  liquors 
were  sold. 

4.  The  per  diem  which   the  prosecution  has   agreed   to  pay   its  wit- 

nesses, in  addition  to  the  fees  which  they  will  receive  un^^er  tli? 
statutes,  is  a  proper  subject  of  cross-examination;  but  where  the 
fact  of  an  agreement  to  pay  a  per  diem  and  the  amount  thereof 
is  subsequently  disclosed  by  the  testimony  of  other  witnesses,  It 
is  not  likely  that  injustice  resulted  from  the  sustaining  of  an  ob- 
jection to  that  line  of  examination,  and  a  reversal  of  the  judg- 
ment will  not  be  granted  on  that  ground. 

E.  P.  Evans,  J. 

On  the  28tli  day  of  November,  1P00,  the  phiintiff  in  error, 
Volk,  was  found  guilty  in  the  mayor's  court  of  Westerville  of 
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unlawfully  keeping  a  place  where  intoxicating  liquors  were  un- 
lawfully sold  at  retail,  as  charged  in  the  first,  second  and  third 
counts  of  the  aflSdavit  filed  in  said  mayor's  court;  and  on  the 
6th  day  of  December,  1900,  said  mayor's  court  by  reason  of  said 
convictions,  for  each  of  said  three  separate  and  distinct  offenses 
sentenced  said  Volk  to  pay  a  fine  of  $150  and  costs  of  prosecu- 
tion, making  in  all  $450  and  costs. 

The  case  is  here  on  error  and  this  court  is  asked  to  reverse 
the  said  judgment  and  sentence  for  various  reasons  assigned  in 
the  petition  in  error.  Such  of  these  alleged  errors  as  appear  to 
be  relied  upon  chiefly  will  be  briefly  alluded  to  in  this  opinion. 

November  23,  1900,  Volk  filed  a  motion  for  a  change  of  the 
place  of  trial  of  the  case  for  the  reason  that  the  mayor  was  a 
material  witness  for  him  and  that  without  his  testimony  he 
could  not  safely  go  to  trial.  This  motion  the  mayor  overruled, 
and  Volk  excepted.  It  is  now  insisted*  that  in  such  ruling  the 
mayor  erred.  Volk's  counsel  relied  on  Revised  Statutes,  Sec- 
tion 6529,  as  authority  for  making  such  motion,  but  that  section, 
I  think,  is  not  applicable,  and  if  it  is  not  applicable  to  a  prose- 
cution before  the  mayor  for  a  violation  of  a  village-  ordinance, 
it  seems  that  there  is  no  legislation  authorizing  the  mayor  to 
entertain  sruch  motion. 

Revised  Statutes,  Section  1744,  provides  that  the  mayor, 
within  the  corporate  limits,  '*  shall  have  all  the  jurisdiction  and 
powers  of  a  justice  of  the  peace  in  all  civil  cases."  **He  shall 
have  jurisdiction  in  criminal  cases  as  hereinafter  provided." 
My  attention  has  not  been  called  by  the  learned  and  diligent 
counsel  in  this  case  to  any  legislation,  nor  have  I  found  any 
in  the  Municipal  Code,  or  elsewhere  in  the  statutes  of  Ohio, 
whereby  said  Section  6529  is  made  applicable  to  prosecution 
before  mayors  for  the  violation  of  ordinances.  My  attention 
is  called  to  the  latter  part  of  Section  1837,  which  provides  that : 

**In  cities  having  no  police  judge,  in  the  absence  or  during 
the  disability  of  the  mayor,  he  may  designate  a  justice  of  the 
peace  to  perform  his  duties  in  criminal  matters,  which  justice 
shall,  during  the  time,  have  the  same  power  and  authority  as 
the  mayor." 
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But  this  provision  is  by  its  terms  restricted  to  cities  having 
no  police  judge.  It  is  probable  that  this  provision  was  not  ex- 
tended to  villages  because  of  the  provisions  in  Section  1831. 
This  section  authorizes  the  council  in  villages,  upon  the  mayor's 
recommendation,  to  appoint  a  police  justice  who  shall  have 
^'concurrent  jurisdiction  of  all  prosecutions  for  violations  of 
ordinances  of  the  corporation,  with  full  power  to  hear  and  de- 
termine the  same." 

The  record  is  silent  as  to  whether  there  is  any  such  officer 
as  ** police  justice"  in  the  village  of  Westerville,  and  hence  I 
must  consider  the  case  as  if  there  were  none.  As  it  does  not 
affirmatively  appear -from  the  record  that  there  was  any  au- 
thorized officer  or  person  to  whom  said  cause  could  have  been 
legally  sent  for  trial  by  said  mayor,  this  court  can  not  conclude 
that  he  erred  in  overruling  said  motion. 

2.  The  defendant  filed  a  motion  to  quash  the  affidavit  filed 
before  said  mayor,  November  12,  1900,  for  the  reason  that  the 
affidavit  is  bad  for  duplicity,  and  upon  its  faee  charges  three 
separate  and  distinct,  independent  and  disconnected  offenses 
against  the  ordinance  referred  to  in  said  affidavit.  This  motion 
was  argued,  submitted  and  overruled,  and  Volk  excepted.  Volk 
also  filed  a  motion  to  require  the  village  to  elect  upon  which  of 
said  charges  it  would  proceed  to  trial;  the  mayor  overruled 
said  motion,  and  Volk  excepted. 

In  prosecutions  for  misdemeanors  several  distinct  oflfenses 
of  the  same  kind,  requiring  punishments  of  like  nature,  may 
be  joined  in  separate  counts  of  the  same  pleading  (10  Ency.  PI. 
and  Pr.,  549).  The  trial  court  may  in  its  discretion  sustain  a 
motion  to  require  the  prosecution  to  elect  upon  which  count 
it  will  proceed,  or  the  court  may  overrule  such  motion,  in  the 
exercise  of  its  discretion,  and  its  action  thereon,  as  a  general 
rule,  will  not  be  interfered  with,  unless  the  discretion  has  been 
to  the  manifest  injury  of  the  defendant  (10  Ency.  PI.  and  Pr., 
551;  State  v.  Bailey,  50  0.  S.,  636,  640). 

In  Bailey  v.  Staie,  4  0.  S.,  440,  it  is  held,  **  where  an  indict- 
ment charges  two  or  more  oflfenses  arising  out  of  distinct  and 
diflferent  transactions,  the  court  trying  the  cause  may  require 
the  prosecutor  to  elect  upon  which  charge  he  will  proceed;  but 
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I 
the  action  of  the  court  in  this  respect,  being  a  matter  of  dis- 
cretion, can  fumi&h  no  ground  for  a  writ  of  error,  unless  there 
be  an  abuse  of  discretion"  {State  v.  Bailey,  supra;  see  Eldridge 
V.  Thejataie,  37  0.  S.,  191). 

It  is  not  manifest  from  the  record  that  in  the  overruling  of 
said  motion  Volk  was  embarrassed  or  injured  in  making  his 
defense. 

3.  It  is  also  insisted  that  evidence  did  not  sTiow  that  the 

said   Volk   did   unlawfully   keep   a   place  where   intoxicating  i 

liquors  were  sold  at  retail,  and  also,  that  if  the  evidence  did  i 

not  show  that  he  did,  that  he  could  not,  under  the  charges  in  j 

the  affidavit,  be  found  pruilty  of  more  than  a  single  offense.  i 

Volk  V.  The  VHUige  of  Westerville,  an  unreported  case  de- 
cided by  the  circuit  court  of  this  county  about  a  year  ago,  is 
an  authoritative  decision  which  this  court  should  follow.  In 
that  case  it  appears  from  the  written  opinion  of  the  court  de- 
livered by  Sullivan,  J.,  that  the  court  held  that  proof  of  a 
single  sale  was  sufficient  without  proving  a  series  of  sales,  to 
constitute  the  offense  charged  that  the  defendant  did  unlaw- 
fully keep  a  place,  where  intoxicating  liquors  were  sold  at  re- 
tail ;  that  the  case  of  Miller  et  al  v.  The  State,  3  0.  S.,  477,  has 
no  application  as  an  authority  to  the  case  at  bar.  With  this 
decision  to  guide  me,  1  can  not  say  that  the  record  before  me 
shows  that  the  finding  and  judgment  of  the  mayor's  court  is 
contrary  to  the  law  or  the  evidence. 

4.  Nor  can  this  court  say  in  the  light  of  Alliance  v.  Joyce, 
49  0.  S.,  7,  that  the  ordinance  under  which  the  prosecution  was 
had  is  void  because  providing  for  an  excessive  fine. 

5.  The  remaining  question  to  be  mentioned  in  this  opinion 
relates  to  the  rulings  of  the  mayor  as  to  the  admission  and  re- 
jection of  testimony.  The  question  here  is  whether  such  rulings 
of  the  mayor  are  erroneous  to  such  an  extent  as  that  his  judg- 
ment should  be  reversed.  This  question,  as  I  understand  it,  is 
the  most  serious  question  appearing  upon  the  record.  Some  of 
the  questions  put  to  the  witnesses  for  the  prosecution  on  cross- 
examination  as  to  how  much  money  they  had  received,  or  were 
to  receive  for  their  services  and  testimony  in  the  ease,  were 
objected  to  by  counsel  for  the  prosecution  and  the  objections 
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were  sustained  by  the  mayor.  Such  questions,  or  at  least,  some 
of  them,  the  mayor  should  have  required  the  witnesses  to  an- 
swer. Thus,  for  example,  at  page  72  of  the  bill  of  exceptions, 
these  quesions  were  put  by  defendant's  (Volk)  counsel  on  crossr 
examination  of  W.  A.  Allaman: 

*'Q.  Do  you  draw  your  pay  from  this  League  for  coming 
here  to-day? 

**A.    Yes,  sir. 

**Q.    Regular  per  diemf 

*'A.    Yes,  sir. 

**Q.    How  much? 

"(Question  objected  to  by  plaintiff  as  immaterial;  objection 
sustained;  exception  by  defendant)." 

The  credibility  of  a  material  witness  is  always  in  issue  and 
his  interest,  if  any,  in  the  result  of  the  case  or  in  the  prosecu- 
tion may  be  shown  by  cross-examination.  Hence,  it  seems, 
some  of  the  witnesses  like  Mr.  Allaman  were  to  be  paid  a  per 
diem  for  attending  the  trial  in  addition  to  the  fees  allowed 
them  by  the  statutes  as  witnesses.  The  amount  of  such  per 
diem  was  a  proper  subject  of  cross-examination,  and  should, 
when  proved,  be  considered  by  the  trial  court  as  a  proper  cir- 
sumstance  touching  the  witnesses'  credibility.  Such  a  circum- 
stance might  be  entitled  to  but  little,  if  any  weight,  or  it  might 
seriously  affect  the  witnesses'  credibility.  The  question  here 
is  not  as  to  what  weight  the  circumstance^,' if  proven,  would 
have  had,  but  the  question  goes  to  the  right  of  the  defendant 
to  investigate  and  show  to  the  court,  if  he  could,  that  the  wit- 
nesses were  not  credible  but  were  influenced  by  some  undue  or 
improper  motive  or  consideration.  Proof,  however,  of  what 
per  diem,  or  pay,  the  several  witnesses  were  to  have,  appears 
from  the  testimony  of  other  witnesses  in  the  case,  and  for  this 
reason  it  is  probable  that  no  injustice  was  done.  Rev.  L.  F. 
Johns  testified  that  Mr.  Allaman  by  agreement  was  to  be  paid 
a  per  diem  and  his  expenses;  that  he  was  to  have  three  dollars 
a  day;  that  he  had  been  paid  in  all  about  thirty-five  dollars; 
that  Allaman  could  employ  other  persons  (bill  of  exceptions, 
pages,  90,  91) ;  the  others,  it  appears  from  the  testimony  of 
other  witnesses,  received  the  same  per  diem  and  expenses  as 
Allaman. 
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The  conclusion  reached    is  that  the  petition  in  error  should 
be  and  is  dismissed  at  the  costs  of  the  plaintiff  in  error. 
0.  n.  Stewart,  for  plaintiff  in  error. 
O.  L.  Stongton,  for  defendant  in  error. 


CONDITIONS  PRECEDENT  TO  A  SUIT  ON  A  FIRE 
INSURANCE  KMJCY. 

[Superior  Court  of  Cincinnati,  General  Term.] 

Kate  Mahoney  v.  The  Scottish  Union  &  National  Insub-" 
ANCE  Company. 

Decided,  March,   1905. 

Fire  Insurance — Conditions  Precedent  and  Subsequent — Burden  of 
Proof— Waiver  of  Conditions — Notice  to  Submit  to  an  Examina- 
tion— Pleading — Charge  of  Court. 

1.  Where  the  right  to  examine  the  insured  under  oath  is  provided  for 

in  a  poMcy  of  fire  insurance,  compliance  therewith  constitutes  a 
condition  precedent  to  an  action  on  the  policy,  and  where  the  an- 
swer denies  compliance  in  this  respect  the  burden  of  proof  is  upon 
the  plain tifT  to  show  that  the  condition  of  the  policy  as  to  sub- 
mission to  an  examination  under  oath  was  complied  with. 

2.  A  plaintiff  who  has  alleged  that  he  "has  duly  kept,  observed  and 

performed  all  the  reQuiremen<ts  and  conditions  contained  In  said 
policy,"  is  not  in  a  position  to  avail  himself  of  a  waiver  of  the 
provision  as  to  an  examination  under  oath,  even  if  the  conduct 
of  the  company  had  been  such  as  to  constitute  a  waiver. 

3.  Notice  of  the  intention  of  the  company  to  have  an  examination  is 

sufficient,  when  it  states  the  time  and  place  of  the  examination 
and  the  name  of  the  person  who  is  to  conduct  it. 

Hoppheimeb,  J.;  HosEA,  J.,  and  Caldwell,  J.,  concur. 

The  action  was  on  a  fire  insurance  policy  issued  to  plaintiff  in 
error,  who  was  plaintiff  below,  defendant  in  error  being  de- 
fendant below. 

The  facts  disclose  that  plaintiff  was  the  owner  of  the  property 
insured;  that  a  fire  destroyed  the  same;  and  that  she  took  cer- 
tain steps  required  in  the  policy  to  prove  her  loss,  namely:  no- 
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tice,  proof  of  loss,  and  certificate  of  nearest  notary.  It  was 
claimed  that  defendant,  through  its  adjuster,  refused  to  furnish 
blanks  for  proof  of  loss,  mentioning,  however,  stores  where 
blanks  could  be  bought,  and  also  stating  that  **In  this  case  we 
will  do  nothing;"  also,  *' These  proofs  will  do  you  no  good.'' 
Later,  on  June  10,  1901,  the  company,  through  its  adjuster, 
served  a  written  notice  on  the  insured  to  appear  at  a  certain 
time  stated,  before  J.  Louis  Kohl,  a  notary  public,  at  1201 
Union  Trust  Building,  Cincinnati,  Ohio,  for  the  purpose  of 
submitting  to  an  examination  under  oath,  and  in  the  same 
notice  she  is  requested  to  produce  all  her  books  of  account,  bills, 
or  certified  copies  if  originals  were  lost.  Plaintiff  responded  to 
the  notice  at  the  time  stated.  An  attorney,  J.  H.  Cabell,  under- 
took to  examine  her.  On  the  advice  of  her  attorney,  who  was 
present,  she  refused  to  answer,  although  it  was  made  known  to 
plaintiff  that  Mr.  Cabell  was  the  attorney  acting  for  the  com- 
pany and  this  information  was  given  by  the  adjuster  who  was 
present;  it  appearing,  also,  that  the  attorney  for  th«  plaintiff 
had  been  notifed  in  writing,  by  the  home  office,  that  this  same 
adjuster  was  acting  for  the  company  and  had  the  entire  matter 
in  his  hands.  Subsequently,  on  June  29th,  plaintiff's  attorney 
wrote  to  this  company  that  no  payments  had  been  made,  as  re- 
quired by  the  policy,  within  the  sixty  day  limit,  and  that  no 
objections  had  been  made  to  the  proofs  of  loss  as  required,  and 
that,  unless  he  heard  from  defendant  on  receipt  of  this  letter, 
he  would  begin  an  action  under  the  policy.  The  company's  at- 
torney immediately  wrote  him  that  the  company  could  not  admit 
or  deny  liability  as  long  as  the  assured  refused  to  submft  to  an 
examination  under  oath,  or  refused  to  furnish  accounts,  bills, 
etc.  Thereupon  plaintiff  filed  her  petition,  alleging  complmnce 
with  the  terms  of  the  policy.  The  answer  denies  compliance, 
and  alleges  that  she  failed  to  submit  to  an  examination  as  re- 
quired by  the  policy.    Verdict  was  had  for  the  defendant. 

Plaintiff  in  error  brings  these  proceedings  to  reverse  the  pro- 
ceedings below.  And  it  is  claimed  that  the  court  erred  in  in- 
structing the  jury  that  the  burden  of  proof  was  on  the  plaintiff 
to  show  that  she  had  complied  with  the  conditions  in  the  policy, 
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that  she  should  submit  to  an  examination  undier  oath  touching 
any  matters  provided  for  by  the  policy,  and  should  furnish  in- 
voices, bills,  or  certified  copies  of  same.  Plaintiff  in  error  con- 
tends that  the  burden  of  establishing  the  failure  of  insured  to 
comply  with  this  provision  was  matter  of  defense,  and  that  it 
was  not  available  in  this  case  as  a  defense  because  the  acts  and 
conduct  of  the  defendant  company's  agent,  as  set  forth  in  the 
steutement  of  facts,  amounted  to  a  waiver;  and  that  the  notice  to 
submit  to  examination  was  inoperative,  because  no  person  was 
designated  in  said  notice  to  conduct  the  examination. 

We  are  of  the  opinion  that  the  charge  of  the  court  properly 
stated  the  law.  The  right  to  examine  the  insured,  if  demanded, 
is  distinctly  provided  for  in  the  policy ;  and,  by  a  fair  construc- 
tion of  the  policy,  it  is  a  condition  precedent,  and  not  a  condition 
subsequent.  The  former  merely  goes  to  the  right  of  action ;  the 
latter  is  usually  a  proviso  inserted  by  defendant,  breach  of 
which  avoids  or  renders  inoperative  the  policy. 

**The  condition  precedent,  performance  of  which  the  plaintiff 
is  requirisd  to  plead  in  an  action  on  such  a  policy,  includes  only 
those  afiirmative  acts  which  are  necessary  in  order  to  perfect  his 
right  of  action  on  the  policy,  such  as  giving  notice  and  making 
proof  of  loss,  furnishing  the  certificate  of  the  magistrate  when 
required  by  the  policy,  and  it  may  he  other  acts  of  like  nature. 
The  conditions  which  provide  that  the  policy  shall  become  void 
or  inoperative,  or  the  insurer  relieved  wholly  or  partially  from 
liability  upon  the  happening  of  some  event,  or  doing,  or  omit- 
ting to  do  some  act,  are  matters  of  defense,  and,  to  be  availible, 
must  be  pleaded  and  their  breach  alleged.''  Syllabus  2,  Moody 
V.  Insurance  Company,  52  O.  S.,  12;  Milwaukee  Mechanics  In- 
surance Company  v.  Russelly  65  0.  S.,  230. 

In  the  case  of  Moody  v.  Insurance  Company,  the  policy  con- 
tained a  provision  that  the  company  shall  not  be  liable  **for  loss 
of  damage  in  or  on  vacant  or  unoccupied  buildings,  unless  con- 
sent for  such  vacancy  or  non-occupancy  be  endorsed."  Here, 
however,  was  a  provision  making  the  policy  void.  Its  vacancy 
was  proven.  And  it  was  held  that  such  a  provision  was  a  con- 
dition subsequent.     The  breach  of  such  a  condition  must  be 
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established  by  the  defendant.  In  the  case  at  bar  the  provision 
requiring  the  insured  to  submit  to  an  examination  under  oath 
is,  it  seems  to  us,  an  affirmative  act  to  be  performed  by  the 
plaintiff  to  perfect  her  right  of  action,  and  is  an  act  similar  to 
submission  to  appraisement,  notice,  proof  of  loss,  and  furnishing 
bills.  It  certainly  was  never  in  contemplation  of  the  parties  that 
failure  to  comply  with  such  a  provision  was  such  a  breach  as 
would  render  the  policy  void  or  inoperative.  It  is  a  reason- 
able provision  for  the  purposes  indicated,  and  it  is  one  that  the 
insured  should,  in  all  fairness,  submit  to.  It  is,  then,  a  con- 
dition precedent  (Clement  on  Fire  Infifurance,  page  253,  rule  4). 
And  the  burden  was  on  the  insured  to  show  compliance  with 
such  condition.  (InsuraTice  Company  v.  Carn^ihan,  63  0.  S., 
258,  at  268  et  seq.) 

Wds  there  a  waiver?  Plaintiff  claims  that  certain  acts  and 
conduct  of  defendant,  as  detailed  in  the  facts  herein,  justified 
the  insured  in  believing  that  an  attempt  on  her  part  to  perform 
would  not  be  responded  to  by  the  company.  This,  it  is  claimed, 
is  borne  out  by  the  special  finding  of  the  jury  that  there  was 
a  denial  of  liability.  We  think  the  r^6ord  fails  to  show  evidence 
sufficient  to  constitute  a  waiver.  (See  Iiisuraiice  Company  v. 
Carmhan,  63  0.  S.,  259). 

And  ^'en  if  it  did,  plaintiff,  under  the  pleadings,  was  in  no 
position  to  avail  herself  of  it.  Where  a  party  seeks  to  recover  on 
a  contract  of  insurance,  or  any  other  contract,  and  avers  perform- 
ance of  all  the  conditions  to  be  by  him  performed,  as  did  the 
plaintiff  herein,  it  is  not  competent,  under  such  a  pleading,  to 
prove  a  waiver  of  such  conditions  (EtireJca  Fire  &  Marine  Insur- 
ance Company  v.  Baldwin,  62  0.  S.,  page  368).  The  plaintiff 
positively  averred  **She  had  duly  kept,  observed  and  performed 
all  the  requiremenrts  and  conditions  contained  in  the  said  pol- 
icy." And  she  proved,  or  attempted  to  prove,  a  waiver.  She 
alleged  a  compliance,  and  proved  sfhe  did  not  comply.  This 
can  not  be  done.  The  special  verdict,  therefore,  was  not  incon- 
sistent with  the  general  verdict. 

Was  the  notice  to  the  plaintiff  to  subtnit  to  the  examination 
under  oath  inoperative?     It  fixed  the  time  and  place  and  the 
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person  before  whom  it  was  to  be  taken— J.  Louis  Kohl,  a  notary 
public  authorized  to  administer  an  oath.  This  was  all  that  was 
required  under  the  policy.  The  provision  does  not  necessitate 
a  certification  to  the  insured  of  the  name  of  the  person  or  agent 
who  is  to  conduct  the  examination.  The  notice  states  that  the 
company  desires  to  make  the  examination,  and  it  is  reasonable 
to  suppose  that  this  examination  will  be  made  through  some 
duly  authorized  representative  of  the  company.  The  purpose  of 
stating  the  time,  place  and  person  before  whom  the  examination 
is  to  be  had  is  to  enable  the  insured  to  understand,  first,  that  the 
company  means  to  have  an  examination;  and,  secondly,  that  he 
may  know  with  definiteness  when  and  where  and  before  whom 
that  examination  is  to  take  place.  The  examination  is  recog- 
nized as  the  company's  examination.  (See  Clement  on  Insur- 
ance, note  to  rule  8,  page  255).  And  when  the  plaintiff  in  this 
case  found  that  the  company,  through  its  duly  authorized 
agent,  wished  to  make  the  examination,  it  was  her  duty  to  an- 
swer. 

The  fact  that  Mr.  Cabell  wias  the  attorney  for  the  company 
was  again  made  known  to  plaintiff's  attorney  by  letter  under 
date  July  1,  1901;  and  further  opportunity  was  given 
after  the  first  refusal  to  submit  to  this  examination,  but 
plaintiff  refused  to  avail  hcTself  of  this  opportunity.  It  was 
not  only  her  duty  to  submit  to  this  examination,  but  it  was  in- 
cumbent on  her  to  prove  that  she  had  done  so. 

For  these  reasons,  we  are  of  the  opinion  that  the  judgment 
below  should  be  affirmed,  with  costs;  and  it  is  so  ordered. 

J.  J.  Acomb  and  A.  J.  Cunningham,  for  plaintiff  in  error. 

J.  Hartwell  Cabell,  for  defendant  in  error. 
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DEFAULT  JUDGMENTS  TAKEN  BEFORE  ANSWER  DAY. 

[Common  Pleas  Court  of  Lorain  County.] 

The  Elyria  Milling  Company  v.  John  Swartz. 

Decided*  June  28,  1905. 

Judgment — Proceedings  on  Motion  to  Vacate — Where  Taken  by  Default 
Before  Answer  Day — Liens  Preserved — And  Final  Order  Made 
After  Verdict. 

1.  Where  Judgment  was  rendered  by  a  Justice  of  the  peace  on  Decem- 

ber 30,  1904,  and  an  appeal  was  taken  to  the  common  pleas  court, 
the  last  answer  day  was  (March  11,  1905,  and  the  taking  of  a  default 
Judgment  in  the  common  pleas  court  on  March  6,  1905,  was  an  "ir- 
regularity in  obtaining  a  Judgment,  within  the  meaning  of  Subdi- 
vision 3  of  Section  5354,  and  is,  therefore,  a  ground  for  suspending 
such  default  Judgment. 

2.  Where  the  proceeding  for  yacating  a  default  Judgment  is  by  motion, 

it  is  the  duty  of  the  court,  after  determining  that  ground  exists  for 
its  suspension,  to  preserve  the  liens  obtained  thereunder,  and 
require  the  defendant  to  answer,  with  permission  to  the  plaintiff 
to  reply;  and  thereafter,  the  case  having  been  submitted  to  a  Jury 
and  verdict  returned,  such  order  should  be  made  with  reference 
to  the  default  Judgment  as  the  verdict  warrants. 

Thompson,  Glitsch  &  Cinningrer  cited  in  support  of  motion  to 
vacate  default  judgment  taken  before  last  answer  day: 

Proceedings  of  justices  of  the  peace  when  a  judgment  is  ap- 
pealed from— Section  6585,  Revised  Statutes. 

Rule  day  for  filing  petition— Section  6598,  Revised  Statutes. 

Rule  day  for  pleading  in  court  of  common  pleas — Section 
5097,  Revised  Statutes. 

When  and  how  common  pleas  or  circuit  judges  may  vacate 
or  modify  judgments  or  orders  after  term— Section  5354,  Re- 
vised Statutes,  third  subdivision. 

Mode  of  proceeding  in  certain  cases— Section  5357,  Revised 
Statutes. 

Limitation  of  proceedings — Corry  v.  Ca/niphell,  34  0.  S.,  204. 

Default  judgment  before  expiration  of  day  named  in  sum' 
monB^Willianison  v.  Nicklin  et  al,  34  0.  S.,  123;  Mimmel  v. 
Pratt,  40  O.  S.,  344. 
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Notice  to  adverse  party  waived,  when— Elliott  v.  Plattor,  AH 
0.  S.,  198;  Braden  v.  Hoffman,  46  0.  S.,  639. 

Entering  default  judgment  when  demurrer  is  on  file — Follett 
V.  Alexander  et  al,  58  0.  S.,  202. 

Grounds  for  vacating  judgment  to  be  first  tried— Section 
5359,  Revised  Statutes;  Follett  v.  Alexander  et  al,  58  0.  S.,  202. 

The  court  should  not  vacate  a  judgment  absolutely,  until— 
Braden  v.  Hoffman,  46  0.  S.,  639,  at  642. 

Section  5360  construed— 40  0.  S.,  639,  at  642 ;  Frazier  v.  Wil- 
liams et  al,  24  0.  S.,  625;  Weston  v.  Paine,  25  0.  S.,  340;  34  0. 
S.,  143. 

When  enforcement  of  judgment  may  be  suspended— Section 
5361,  Revised  Statutes. 

Washburn,  J.  (orally). 

The  case  of  The  Elyria  Milling  Company  against  John 
Swartz  has  been  submitted  on  a  motion  to  set  aside  a  default 
judgment  rendered  at  the  last  term  of  court,  it  being  claimed 
that  the  default  judgment  was  taken  before  the  answer  day,  and 
was  therefore  irregular. 

It  appears  from  the  testimony  introduced  at  the  hearing  that 
this  case  was  begun  before  a  justice  of  the  peace,  and  a  judgment 
was  rendered'  in  favor  of  the  defendant  on  December  30,  1904; 
the  transcript  for  an  appeal  was  filed  in  this  court  on  January 
14,  1905 ;  the  plaintiflf  filed  its  petition  in  this  court  on  January 
20, 1905,  and  judgment  by  default  was  entered  on  March  6,  1905. 

As  I  have  said,  it  is  claimed  that  this  judgment  was  entered 
before  the  answer  day. 

Section  6585  provides  that  **the  transcript  in  an  appeal  from 
a  justice  court  shall  be  delivered  to  the  clerk  of  the  court  to 
which  such  appeal  may  be  taken  on  or  before  the  thirtieth  day 
from  the  rendition  of  the  judigment  appealed  from." 

That  would  make  the  last  day  on  which  the  transcript  could 
be  filed,  January  29,  1905. 

Section  6598  provides : 

•*The  rule  day  for  filing  petition  in  the  court  of  common  pleas 
in  a  case  appealed  from  a  justice  of  the  peace  shall  be  the  third 
Saturday  after  the  expiration  of  the  time  limited  for  filing  the 
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transcript;  and  the  subsequent  pleadings  shall  be  filed  within 
such  times  thereafter  as  is  provided  for  the  filing  thereof  in 
cases  commenced  in  that  court  after  the  return  day  of  the 
summons."  „    , 

•Under  this  section,  the  last  day  on  which  th€  petition  could 
have  been  filed  was  February  18,  1905,  and  eccordiilg'  to  said 
iection,  the  anawer  **  shall  be  filed  within  such  times  theredftci^ 
(that  IS,  aftef  the  third  Saturday  after  the  expiration  of  said 
thirty  days),  as  is  provided  for  the  filing  thereof  in  coses  com- 
menced," in  the  court  of  commoti  plead. 

Section  5097  provides  that:  **The  answer  shall  be  filed  on  or 
before  the  third  Saturday  after  the  return  day  of  the  sutti* 
mons;"  that  would  make  March  11,  1905,  the  last  day  oh  which 
the  answer  could  be  filed  in  this  case.  Default  was  tsketi  01* 
March  6,  1905,  and  was  therefore  taken  before  the  answer  daj'. 

Section  5354  provides  that : 

**The  common  pleas  court  •  •  •  may  vacate  or  modify  its 
own  judgment  or  order,  after  the  term  at  which  the  same  was 
made,  for  irregularity  in  obtaining  the  judgment  or  order." 

In  the  34th  0.  S.,  at  page  123,  the  court  decides  that : 

"A  judgment  rendered  by  default,  before  the  expiration  of 
the  day  named  in  the  summons  for  answer,  may  be  reversed  on 
error.'' 

And  the  court  in  deciding  the  case  on  page  126,  says:        ^'  s^i 

"And  that  to  render  judgment  under  the  circumstances  dis- 
closed in  this  record,  was  not  merely  an  irregularity,  to  be  only 
corrected  by  motion  in  the  court  of  original  jurisdiction,  but  an 
error,  to  correct  which  the  jurisdiction  of  the  district  court  was 
properly  invoked. " 

In  the  58th  0.  S.,  at  page  202,  the  court  decides  that : 

**The  rendition  of  judgment  for  plaintiff,  as  upon  default, 
where  a  demurrer  has  been  duly  filed  to  the  petition  and  re- 
mains undisposed  of,  is  an  *  irregularity  in  obtaining  a  judg- 
ment,' for  which  the  court  may,  upon  motion  and  a  proper 
showing,  vacate  the  judgment." 

This  then  was  an  irregularity  within  the  meaning  of  suJt),-> 
division  three  of  said  Section  5354.  . 
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Section  5357  provide  that : 

**The  proceedings  to  correct  •  •  •  irre^larity  in  obtaining  a 
judgment  or  order,  shall  be  by  motion,  upon  reasonable  notice 
to  the  adverse  party.'* 

That  notice  was  given  in  this  case,  or  if  it  was  not,  the  ad- 
verse party  appeared  and  defended,  which  would  be  a  waiver  of 
such  notice.    43  0.  S.,  198 ;  46  0.  S.,  639. 

The  real  question  in  this  case  is,  whether  there  was  sufficient 
evidence  introduced  at  the  hearing  to  justify  the  court  in  making 
an  ordier,  either  suspending  or  conditionally  vacating  said  judg- 
ment. It  being  claimed  that  as  there  was  no  evidence  intro- 
duced at  the  hearing  as  to  the  validity  of  the  defense  which  the 
defendant  might  have  to  said  actio-n,  that  therefore  the  court 
has  no  right  to  make  such  order. 

Section  5359  provides : 

**The  court  must  first  try  and  decide  upon  the  grounds  to 
vacate  or  modify  a  judgment  or  order,  before  trying  or  deciding 
upon  the  validity  of  the  defense  or  cause  of  action." 

I  have  tried  and  found  in  this  case  that  there  are  grounds  to 
suspend  said  judgment. 
Section  5360  provides  that : 

**A  judgment  shall  not  be  vacated  on  motion  or  petition  until 
it  is  adjudged  that  there  is  a  valid  defense  to  the  action  in  which 
the  judgment  was  rendered.  •  •  •  And  when  a  judgment  is  mod- 
ified, all  liens  and  securities  obtained  under  it  shall  be  preserved 
to  the  modified  judgment." 

Within  the  meaning  of  this  section,  how  is  it  intended  that  it 
shall  be  "adjudged  that  there  is  a  valid  defense  to  the  action  in 
which  the  judgment  was  rendered";  and  who  is  to  so  adjudge? 

In  the  25th  0.  S.,  at  page  345,  the  court,  in  deciding  that  case, 
says : 

**When  the  existence  of  ground  to  vacate  or  modify  is  thus 
decided,  the  case  is  not  yet  ready  for  a  final  judgment  of  vaca- 
tion or  modification.  Before  such  judgment  can  be  entered,  if 
the  petition  or  motion  be  filed  by  the  defendant  in  the  original 
action,  it  must  be  adjudged  that  there  is  a  valid  defense  to  the 
action.     In  order  that  the  validity  of  the  defense  may  be  ad- 
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judged,  an  issue  or  issues  should  be  made  up  by  proper  plead- 
ings. If  the  proceeding  to  vacate  or  modify  he  hy  motion,  the 
defendant  should  be  required  to  file  his  answer  to  the  original 
petition,  with  leave  to  the  plaintiff  to  reply.  If  the  proceeding 
be  by  petition,  in  which  the  matters  of  defense  are  set  forth  in  is- 
suable form,  it  would  be  sufficient,  no  doubt,  to  take  issue  tliere- 
on  by  reply  or  demurrer.  When  the  issus  is  thus  m^ade  up,  it 
should  be  tried  as  in  other  case." 

After  such  trial,  and  not  before,  the  court  is  authorized  to 
render  a  final  judgment  or  order  of  vacation  or  modification  of 
the  original  judgment.  To  the  same  effect  is  the  case  in  th'^ 
25th  O.  S.,  at  page  659. 

In  the  46th  0.  S.,  page  639,  the  court  decides  that : 

**  Although  the  court  may  have  decided  that  there  is  good 
ground  to  vacate  on  motion  such  judgment  rendered  on  default 
at  a  preceding  term,  it  is  error  to  vacate  the  same  before  it  has 
been  adjudged  that  there  is  a  valid  defense  to  the  action." 

And  in  deciding  the  case,  the  court,  in  speaking  of  the  24th  0. 
S.,  625,  and  of  Section  5360,  says: 

"It  was  construed  to  be  the  meaning  of  the  statute,  that  when 
the  court  has  decided  that  there  is  good  ground  to  vacate,  the 
judgment  to  vacate  should  be  suspended  until  after  the  cause  is 
tried;  and  if,  on  such  trial,  the  defense  is  established,  then  judg- 
ment of  vacation  is  to  be  entered;  or,  if  the  defense  fails,  the 
judgment  is  to  be  affirmed,  or  such  other  judgment  entered  as 
the  result  of  the  trial  indicates.  , 

''The  object  of  this  provision  of  the  statute,  in  suspending 
judgment  to  vacate  until  it  shall  be  adjudged  that  there  is  a 
valid  defense  to  the  action,  is  to  preserve  all  liens  and  rights  of 
parties  under  the  original  judgment,  in  case  a  similar  judgment 
should  be  rendered  upon  the  trial  of  the  case.'' 

Under  the  foregoing  authorities,  Sections  5359  and  5360,  it 
seems  to  me  to  inean  that  all  the  court  is  called  upon  to  do  in  the 
first  instance  is  to  decide  that  proper  ground  exists  for  the  va- 
cation or  modification  of  the  judgment,  and  that  then,  if  it  is  a 
jury  case,  it  is  the  duty  of  the  court,  where  the  proceeding  is  by 
motion  in  the  original  case,  to  make  an  order  suspending  the 
judgment,  and  preserving  all  liens  obtained  under  it  until  such 
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time  as  it  shall  be  adjudged  by  a  jury  that  there  is  or  is  not  a 
valid  defense  to  the  action. 

But  it  is  said  that  the  court  should  have  before  it  some  evi- 
d-ence  as  to  the  character  of  the  defense  which  the  defendant 
claims  to  have,  so  that  the  court  may  decide,  admitting  the  facts 
to  be  as  the  defendant  claims,  whether  or  not  the  facts  constitute 
a  defense. 

I  can  see  how  it  might  be  proper  for  a  court,  where  the  pro- 
ceedings are  by  petition,  under  Section  5358,  where  the  party  is 
required  to  set  out  the  defense  claimed,  and  where  issue  is  joined 
thereon,  to  adjudge  that  the  defense  is  no  valid  defense,  because 
the  pleadings  show  that  what  he  claims  as  a  defense  is  in  law 
not  sufficient,  and  the  court  might,  under  such  circumstances,  ad- 
judge that  he  had  no  defense,  and  therefore  refuse  to  suspend 
or  vacate  the  judgment.  But  that  would  not  apply  to  a  case 
where  the  proceeding  is  by  motion,  where  the  defense  claimed  is 
not  required  to  be  set  up  in  the  motion. 

Even  if  some  evidence  as  to  the  validity  of  the  defendant's  de- 
fense was  necessary  in  this  case,  it  appears  by  the  transcript 
that  judgment  was  in  his  favor  in  the  court  below,  and  there  be- 
in,g  no  other  evidence  on  that  subject,  it  seems  to  me  that  that 
is  some  evidence  tending  to  show  that  he  has  a  valid  defense. 

But  whether  or  not  there  was  any  evidence  as  to  the  validity 
of  the  defendant's  defense,  I  feel  certain  that  under  the  fore- 
going decisions  of  the  Supreme  Court,  this  proceeding  being  by 
motion,  that  the  court  can  do  nothing  else  but  order  a  suspension 
of  the  judgment  in  this  case,  preserving  the  liens  obtained  there- 
under, and  require  the  defendant  to  answer,  setting  up  his  de- 
fense, and  permit  the  plaintiflF  to  reply  thereto,  and  then  submit 
the  case  to  a  jury,  and,  after  verdict  is  obtained,  make  such 
order  as  to  the  vacation  of  the  default  judgment  as  the  verdict 
warrants.    And  such  will  be  the  order  in  this  case. 

Johnston  &  Leonard,  for  plaintiff. 

Thompson,  Olitsch  &  Cmniger^   for  defendant. 
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TBUtPHONE  MAINS  IN  THE  STREET  AN  ADIMTIONAL 
BURDEN. 

[Common  Pleas  Court  of  Franklin  County.] 

William  T.  Burns  v.  The  Columbus  Citizens'  Telephone 

Company;  and  Daniel  E.  Sullivan  v.  The  Columbus 

Citizens'  Telephone  Company. 

Decided,  May  25,  1905. 

Telephonea^Laying  of  Mains  in  the  Street^Imposes  an  Additional 
Servitude^Scope  of  the  Original  Dedication^Easement  of  Abut- 
ting Lot  Owners— Their  Right  to  the  Subsoil— Private  Uses  as 
Distinguished  from  Street  Uses. 

1.  The  dedication  of  a  street  doee  not  deprive  an  abutting  lot  owner 

of  any  right  therein  not  inoonsistent  with  the  paramount  right 
of  the  muiiicipality  to  hold  and  use  the  ground  so  dedicated  in 
trust  for  street  purposes. 

2.  Amxmg  the  rights  retained  by  the  abutting  lot  owner  in  th&t  por- 

tion of  his  lot  dedicated  for  street  purposes  is  the  right  to  the 
subsoil  thereof,  except  as  it  may  be  needed  for  street  purposes; 
and  the  use  of  such  subsoil  for  the  purpose  of  constructing  con- 
duits for  the  conveyance  of  telephonic  communication  is  not  em- 
braced in  the  original  dedication  of  the  street,  and  imposes  a  new 
servitude. 

Dillon,  J. 

Each  of  these  cases  inyolving  the  same  question  is  presented 
to  the  court  upon  the  suflBciency  of  the  answers  filed.  It  might 
be  pertinent  to  inquire  whether  or  not  some  of  the  denials  of 
the  answer  should  not  be  examined  by  the  plaintiff  as  to  whether 
any  material  allegations  of  the  petition  are  denied  and  which 
will  not  be  discussed  on  my  consideration  of  this  demurrer. 
I  assume  that  the  denials  that  the  plaintiff  has  any  easement 
in  the  soil  in  front  of  their  premises  and  that  the  ditch  and 
conduit  when  constructed  will  interfere  with  the  plaintiff's  en- 
joyment of  the  premises  and  the  further  denial  that  any  dam- 
age of  any  kind  will  result  to  the  plaintiff,  are  legal  conclu- 
sions and  not  intended  to  be  considered  by  me  upon  this  de- 
piurrer,  and  therefore  I  shall  as  briefly  as  possible  confine  mjr- 
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self  to  the  main  question  which  counsel  have  presented  to  me. 

The  dedication  of  the  street  in  question  to  the  municipality 
of  the  city  of  Columbus  in  law  gave  this  street  property  to 
the  city  in  trust  for  street  purposes.  The  lot  owner  in  addition 
to  the  ordinary  rights  of  the  public  has  special  easement  and 
special  privileges  for  the  use  of  his  lot,  not  only  for  ingress  and 
egress,  but  embracing  perhaps  every  right  not  inconsistent 
with  this  paramount  right  of  the  city  to  hold  and  use  this 
street  in  trust  for  street  purposes.  The  vacation  or  abandon- 
ment of  the  same  by  the  city  puts  the  entire  title  or  fee  of  the 
lot  in  the  lot  owner. 

With  thiis  fundamental  principle  of  law  before  us,  we  come 
to  the  great  variety  of  opinions  which  have  been  adopted  by 
the  various  Supreme  Courts  of  the  states  of  the  Union  as  to 
what  particular  things  are  embraced  in  this  trust  of  the  city 
or  in  what  may  be  termed  street  purposes. 

As  to  the  right  of  the  defendant  to  lay  a  conduit  for  tele- 
phone purposes  there  is  no  question,  and  that  question  can  not 
be  involved  here.  That  right  has  been  conferred  upon  it  by 
the  state,  as  well  as  by  the  municipality  itself;  the  question  is 
whether  or  not  in  exercising  that  right,  it  must  in  the  present 
instance  first  resort  to  eminent  domain,  or,  in  other  words, 
whether  or  not  it  violates  any  property  right  of  the  plaintiff  in 
using  a  space  a  few  feet  cube  through  the  soil  in  front  of  the 
plaintiff's  property. 

I  shall  not  review  the  cases  which  have  been  presented,  bear- 
ing on  this  subject.  Some  of  the  courts  have  construed  the 
original  dedication  for  street  purposes  so  strictly  that  they 
could  only  embrace  those  purposes  which  were  in  the  minds  of 
the  people  themselves  at  the  time  of  the  dedication  of  the  street. 
Manifestly,  this  limitation  was  incorrect.  The  dedication  is 
for  the  uses  and  purposes  of  the  street  as  the  same  at  that  time 
are  contrued  to  exist  in  legal  contemplation,  the  law  itself 
contemplating  the  things,  purposes  and  uses  for  which  that 
street  was  dedicated.  Without  this  same  construction,  as  a 
matter  of  law,  our  streets  and  alleys  would  remain  confined 
to  the  original  village  purposes  with  the  ox  cart  as  the  only 
means  of  travel,  and  with  every  otbej*  means  barred.     Th^ 
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broadest  view  taken  by  some  courts  is  that  streets  and  alleys 
in  legal  acceptation  and  contemplation  of  the  purposes  for 
which  they  are  dedicated,  were  for  all  general  public  uses  for 
individual  comfort.  This  would  embrace  all  those  purposes  and 
conveniences  which  the  modern  society  and  civilization  demand, 
such  as  the  use  of  the  street  for  water  pipes,  for  gas,  for  elec- 
tricity, for  telephone,  for  hot  water,  and  in  some  communities 
for  fresh  and  cooled  air,  and  with  no  limitation  as  to  future 
demands  of  the  public  in  the  progress  of  civilization  and  pub- 
lic comforts.  Probably  the  most  recent  discussion  of  this  ques- 
tion will  be  found  in  Mordhurst  v.  The  Ft,  Wayns  &  S.  W. 
Traction  Valley,  recently  decided  by  the  Supreme  Court  of 
Indiana,  and  which  may  be  found  in  71  N.  E.  Rep.,  42. 

Counsel  for  the  defendant  very  logically,  it  seems  to  me, 
put  the  question  on  page  11  of  their  brief,  and  that  is  this: 

**Is  the  use  of  the  highway  for  the  purpose  of  a  telephone 
line  within  the  scope  of  the  original  condemnation  of  the  land 
or  does  a  telephone  line  along  a  street  constitute  a  new  servi- 
tude or  burden  upon  the  soil?'* 

I  feel,  however,  that  it  is  not  permitted  me  to  giv<?  my  ot)in- 
ion  upon  all  the  questions  presented  in  the  very  comprehensive 
brief  of  defendant's  counsel.  The  limitation  is  upon  this  court 
to  confine  itself  to  the  ascertainment  and  declaring  of  the  law 
as  it  exists  in  this  state.  I  conceive  it  the  special  privilege  and 
province  of  counsel  for  defendant  to  present  in  cxt^nso  much 
of  the  argument  of  their  brief  to  the  tribunal  whose  special 
prerogative  and  privilege  it  is  to  modify  or  reverse  the  former 
policy  of  the  state  on  this  question. 

These  distinctions  of  uses  of  the  street  are  many  of  them  ex- 
ceedingly technical  and  almost  artificial. 

On  the  question  of  street  railways  we  find  at  pages  267  and 
268,  et  seq.,  of  Lewis  on  Eminent  Doinain,  a  discussion  of  the 
author* on  the  doctrine  that  a  street  railroad  is  a  legitimate 
street  use  provided  the  road  is  devoted  exclusively  to  street  pas- 
senger traffic,  but  that  if  it  used  a  car  exactly  the  same  size 
and  dimension  in  which  baggage  is  carried,  such  use  would  be 
an  additional  burden.  Doubtless  the  logic  of  this  distinction 
of  the  courts  was  that  the  carrying  of  baggage  or  freight  was 
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not  a  kgitimate  street  use,  and  yet  it  must  be  confessed  that 
people  in  all  times  have  had  the  perfect  right  to  haul  freight, 
hay^  gi'ain  and  baggage  in  ordinary  vehicles  over  the  same 
street.    And  the  author  further  says: 

**A  review  of  cases  shows  how  conflicting  and  irreconciliable 
are  the  authorities.  The  weight  of  authority  is  that  a  street 
passenger  railroad  laid  on  the  surface  or  established  grade  of 
a  street  is  the  legitimate  street  use,  while  all  other  railroads  are 
not.  But  what  rational  basis  is  there  for  a  distinction  between 
freight  and  passenger  traffic!  It  can  not  be  denied  that  streets 
and  highways  have  been  established  as  much  for  the  transporta- 
tion of  freight  as  for  the  movement  of  persons.  It  is  a  distinc- 
tion which  can  not  be  founded  upon  the  nature  and  use  of 
streets.  Nor  can  any  logical  distinction  be  made  between  local 
and  long  distance  traffic." 

Upon  this  same  line  of  argument,  it  might  well  be  said  that 
the  use  of  the  sub-soil  of  a  street  for  the  conveying  of  com- 
munication between  the  citizens  of  a  city  is  much  less  an  inter- 
ference with  the  rights  of  an  abutting  lot  owner  than  laying 
a  street  car  track  on  the  surface  of  the  soil,  and  it  might  be 
further  well  argued  that  in  dedicating  a  street  to  the  public, 
the  expression  *' street  purposes"  might  well  include  public 
purposes  which  of  necessity  and  convenience  should  go  along 
that  street,  whether  it  be  the  mere  moving  of  persons,  the  mov- 
ing of  traffic  or  the  conveyance  of  the  necessities  and  con- 
veniences of  life. 

Recurring  to  our  own  state  and  its  declared  policy  upon 
this  subject,  it  must  be  admitted  that  the  law  seems  now  set- 
tled and  from  it  we  deduct  two  legal  conclusions.  First,  that 
among  the  rights  of  an  abutting  lot  owner  consist  the  right  to 
the  sub-soil  in  front  of  his  house  except  as  it  may  be  needed 
for  street  purposes.  And  second,  that  the  use  of  that  same 
property  beneath  the  surface  of  the  street  for  the  purpose  of 
conveying  telephonic  communications  and  of  laying  wires  for 
that  purpose,  is  not  embraced  in  the  original  dedication  of  the 
street.  As  the  language  is  used  by  Judge  Spear  in  the  Callen 
case,  **It  is  wholly  for  private  use.  Hence,  it  is  not  a  street 
purpose. '* 
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I  hav€  arrived,  therefore,  at  the  same  conclusion  as  to  the 
Ohio  l8W  upon  this  subject  as  my  associate  in  the  case  of  Fed- 
eral Gas  &  Fuel  Company  v.  Townsend,  1  N.  P.— N.  S.,  289,  and 
the  demurrers  to  the  answers  therefore  will  be  sustained.  Ex- 
ception noted  for  counsel. 

If  counsel  for  the  defendant  wish  to  amend,  ten  days  will 
be  given  for  that  purpose. 

Barton  Griffith,  for  plaintiff. 

F,  A.  Davis,  for  defendant. 


MUNiaPALITY  NOT  A  TRUSTEE  FOR  THE  PROFIT  ARISING 
FROM  THE  REFUNDING  OF  BONDS. 

[Comm<m  Pleas  Court  of  Franklin  County.] 

Samuel  Borger  et  al  v.  The  City  of  Columbus  et  al. 

Decided,  December  24,  1904. 

MunicipaUtu — Not  a  Trustee  for  Abutting  Owners — In  Refunding  Street 
Improvement  Bonds — Owner  of  Bonds — Without  Recourse  Against 
Abutting  Property  Owners. 

A  municipality,  in  advancing  the  cost  of  a  street  improvement,  as- 
sessed against  the  abutting  property,  does  not  act  exclusively  as 
trustee  for  the  abutting  owners,  and  ia  not  bound  to  account  to 
the  abutting  owners  for  the  profit  arising  from  a  subsequent  re- 
funding at  a  lower  rate  of  interest  of  the  bonds  which  produced 
the  fund  from  which  payment  for  the  improvement  was  made. 

Dillon,  J. 

But  two  questions  are  presented  in  this  case: 
First,  as  to  whether  or  not  the  assessment  upon  the  plaintiff's 
lots  for  the  improvement  of  West  State  street,  this  cit}^  spe- 
cially benefited  the  said  lots  to  an  amount  equal  to  the  assess- 
ment which  was  thereafter  levied  upon  said  lots,  and,  if  so, 
whether  these  special  benefits  thus  conferred  were  such  as  were 
in  addition  to  the  benefits  common  to  the  general  public.     My 

♦  Affirmed  by  the  Circuit  Court,  6  C.  C— N.  S.,  401. 
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conclusion  is  that  the  plaintiffs  have  not  established  their  ease 
on  this  issue,  and  the  finding  must  be  in  favor  of  the  defend- 
ants. 

Second.  A  new  question,  not  only  in  this  court  but  prob- 
ably in  all  the  courts  of  the  state,  is  raised  as  to  the  relation- 
ship existing  between  the  city  and  these  property  owners  with 
reference  to  the  interest  which  the  property  owners  are  com- 
pelled to  pay,  to-wit,  6  per  cent.,  and  the  interest  which  the 
city  itself  was  paying  upon  part  of  the  bonds  issued  for  the 
street,  to-wit,  4V^  per  cent. 

The  testimony  of  Mr.  Gemuender  in  this  case  shows  that  the 
city  of  Columbus,  acting  under  the  act  of  March  17,  1893  (90 
0.  L.,  100),  refunded  about  $600,000  worth  of  6  per  cent 
bonds  outstanding  for  a  new  issue  of  4^  per  cent,  bonds  due 
in  1907.  The  assessment  in  the  case  at  bar  provides  for  the 
entire  payment  in  annual  installments,  the  final  installment 
to  end  in  1911  and  the  installments  to  bear  interest  at  6  per 
cent.,  the  option  having  been  given  the  property  owners,  how- 
ever, to  pay  the  entire  amount  off  at  any  time.  The  city  had, 
at  that  time  outstanding  over  $3,000,000  of  bonds  which  had 
previously  been  issued  for  the  improvement  of  various  streets 
in  this  city,  and  endeavored  to  refund  as  many  as  possible  of 
these  bonds  for  a  new  issue  at  4^^  per  cent.  And  as  above 
stated,  it  succeeded  in  getting  $600,000  of  these  old  bonds  sur- 
rendered for  the  new  issue.  A  certain  percentage  of  this  new 
$600,000  had  been  issued  in  lieu  of  the  original  6  per  cent, 
bonds  for  the  street  involved  in  this  cafle. 

I  have  not  the  benefit  of  the  research  and  argument  which 
counsel  doubtless  on  further  time  and  upon  further  investiga- 
tion will  be  able  to  give  this  point.  The  question  involves  the 
fundamental  relations  which  exist  between  the  city  on  the  one 
hand  and  the  property  holders  on  the  other.  If  the  city  of 
Columbus  when  it  advances  the  money  to  pay  for  a  street  is 
acting  solely  and  exclusively  as  a  trustee  for  the  property  own- 
ers, then  it  naturally  follows  as  such  trustee  that  in  the  absence 
of  any  intervening  facts,  it  is  bound  to  account  strictly  to  the 
property  owners  for  every  cent  which  it  collects  from  it,  and 
as  a  result  of  such  a  relation  it  would  follow  that  the  property 
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owners  as  a  eestuis  que  irusteni  would  be  bound  to  reimburse 
the  city  for  all  losses  which  the  city  might  have  by  reason  of 
failure  of  property  to  pay  the  full  assessments  or  by  reason  of 
the  increased  rate  of  interest  which  it  mi^ht  afterwards  have 
to  pay,  or  by  reason  of  the  removal  of  a  part  of  the  assessment 
by  legal  proceedings  from  any  particular  property. 

In  the  limited  time  at  my  disposal,  I  am  not  able  to  state 
that  this  is  the  strict  relation  existing.  The  owner  of  the  bond 
has  no  right  or  recourse  against  the  individual  lot  owners. 
In  other  words,  it  has  no  right  to  go  back  of  the  so-called  trus- 
tee, the  city  of  Columbus,  and  demand  that  the  real  parties  in 
interest  be  compelled  to  pay  these  bonds.  On  the  other  hand, 
it  is  clear  that  the  obligation  is  one  strictly  and  exclusively  be- 
tween the  city  of  Columbus  and  the  persons  from  whom  it  has 
borrowed  money.  It  is  within  the  power  of  these  bondholders, 
if  they  desire,  to  donate  to  the  city  not  only  a  lower  rate  of 
interest,  but,  as  has  been  done  I  believe  in  one  case,  the  party 
may  donate  by  will  all  of  his  bonds  to  the  city,  and  the  benefit 
is  that  of  the  city  alone.  The  city  it  might  well  be  claimed  can 
not  speculate  upon  the  property  owners,  nor  commit  any  such 
act  as  would  be  either  constructive  or  actual  fraud  upon  them, 
nor  use  the  property  owners  for  the  purpose  of  private  gain, 
but  the  incidental  benefits  or  losses  which  must  result  in  the 
ordinary  transactions  of  good  business  between  the  city  and 
its  bondsmen  must  accrue  to  or  fall  upon  the  city. 

The  property  owner  is  not  required  to  pay  the  city  6  per 
cent,  interest  on  the  assessment.  They  may,  if  they  can  get  a 
better  rate  of  interest  elsewhere,  pay  the  street  assessments  oflf 
in  full,  and  by  that  act  thereby  compel  the  city  of  Columbus 
to  continue  to  pay  interest  to  its  bondholders,  however  unwill- 
ing it  may  be  to  do  so.  In  other  words,  if,  after  issuing  a  series 
of  bonds  for  ten  years  for  the  improvement  of  a  street,  all  the 
property  owners  would  pay  at  once  the  full  amount  of  the  as- 
sessment, the  city  of  Columbus  would  be  compelled  to  carry 
that  money  whether  it  had  any  use  for  it  or  not  until  the  time 
limit  stated  in  the  bonds,  as  they  can  not  force  them  to  take 
the  money  beforehand.     Ip  Qther  words,  the  relation  between 
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the  city  of  Columbus  and  the  bondholders  is  one  thing  and 
the  relation  of  the  city  to  the  property  owners  is  another. 

If  the  city  had  sufficient  money  in  its  treasury  lying  idle  it 
might  make  these  improvements  under  a  law  authorizing  the 
same,  and  issue  no  bonds  at  all,  and  pay,  therefore,  no  interest 
at  all,  and  yet  I  can  conceive  how  the  act  would  be  perfectly 
valid  which  would  require  property  owners  to  pay  the  legal 
rate  of  interest  upon  their  deferred  payments.  It  is  merely  a 
form  of  accommodation  to  the  property  owners  and  not  a  mat- 
ter of  right  on  their  part  to  have  time  in  which  to  pay  it. 

I  have  not  considered  whether  or  not  in  case  this  question 
should  be  properly  decided,  it  should  in  the  manner  attempted 
to  be  raised  in  this  case,  but  have  given  my  opinion  on  it  as 
above  stated. 

The  judgment,  therefore,  in  this  case  will  be  in  favor  of  the 
defendant.  Exceptions  will  be  noted  for  the  plaintiffs  and  ap- 
peal bond  iBxed  at  $100. 

George  B.  Okey  and  F.  A.  Davis,  for  plaintiff. 

J.  M,  Butler,  for  defendants. 
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ItEGULATIONS  PERTAINING  TO  REQUISITION. 

[Common  Pleas  Court  of  Hancock  County.] 

In  the  Matter  op  the  Application  op  Geo.  D.  Polly  for 
Writ  op  Habeas  Corpus. 

Decided,  May,  1905. 

Extradition  and  Requisition — Signing  of  Warrant  in  Blank — Validity 
of.  Dependent  on  WJiat — Sufficiency  of  the  Affidavit — Failure  to 
Comply  with  Regulations  to  the  Letter, 

1.  The  fact  that  the  warrant  for  the  arrest  of  one  wanted  for  extra- 

dition was  signed  by  the  governor  in  blank  is  immaterial,  if  it 
appears  that  the  governor  directed  that  the  warrant  issue;  and 
where  the  direction  is  given  by  telephone,  it  is  without  signifi- 
cance whether  the  governor  is  one  mile  or  one  thousand  miles 
from  his  office  at  the  time  it  is  given. 

2.  A  warrant  is  properly  issued  where  the  affidavit  which  accompa- 

nies the  requisition  states  positively  the  facts  constituting  the 
offense. 

3.  Section  95,  Revised  Statutes,  only  provides  regulations  for  the  gov- 

ernor, and  does  not  confer  or  limit  juriediction,  and  is  in  no  sense 
mandatory. 

Duncan,  J. 

The  complainant  is  in  the  custody  of  the  sheriff  of  this  county, 
under  warrant  of  the  governor  of  Ohio  commanding  him  to 
arrest  said  Polly  and  bring  him  forthwith  before  this  court  for 
direction  as  to  whether  he  shall  deliver  him  to  one  Geo.  A.  Mc- 
Arthur,  as  agent  of  the  territory  of  Oklahoma,  for  extradition 
to  that  territory  under  requisition  of  its  governor. 

The  complainant  says  that  said  warrant  was  signed  in  blank 
by  the  governor  and  issued  by  his  executive  clerk  during  his 
absence  from  the  state.  The  fact  that  said  warrant  was  signed 
by  the  governor,  the  presumption  is  in  favor  of  the  regularity 
of  its  issue,  and  that  he  signed  it  after  it  was  prepared.  Evi- 
dence which  the  court  held  to  be  incompetent  for  the  purpose 
tended  to  show  that  said  warrant  was  signed  by  the  governor 
in  blank  and  directed  to  be  issued  by  him  in  person— over  the 
lopg  distapw  telephone— from  N^w  York  citj^,  a§  the  result  of 
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a  conference  had  with  him  by  his  executive  clerk  for  that 
purpose.  It  will  hardly  be  claimed  that  the  warrant  would  not  be 
good,  though  signed  in  blank,  if  the  governor  were  present  in  his 
oflSce  and  had  then  and  there  directed  the  same  to  issue.  What 
difference  could  it  make  if  that  direction  was  given  by  the  same 
voice  to  the  same  person  in  the  governor's  oflBce  carried  over  a 
wire  one  or  a  thousand  miles  long? 

Was  authority  given  for  its  issue,  would  seem  to  me  to 
be  the  test,  and  that  has  been  satisfied  by  the  evidence  in  this 
case,  even  though  I  would  consider  all  the  evidence  offered  by 
complainant  upon  this  issue. 

It  is  also  said  that  said  warrant  was  improperly  issued  be- 
cause the  requisition  of  the  governor  of  Oklahoma  was  not  ac- 
companied by  affidavit  or  affidavits  of  the  facts  constituting  the 
offense  charged  by  some  person  having  knowledge  thereof,  and 
Section  95  of  the  Revised  Statutes  of  Ohio,  is  cited  as  providing 
for  this  requirement. 

In  answer  to  this  it  may  be  said  that  matters  of  extradition 
are  between  the  states;  are  secured  by  the  Constitution  of  the 
United  States  and  are  provided'  for  by  the  federal  statutes. 
Article  IV,  Section  2,  Par.  2  of  the  Constitution  of  the  United 
States  reads  as  follows: 

**A  person  charged  in  any  state  with  treason,  felony  or  olher 
crime,  who  shall  flee  from  justice  and  be  found  in  another  state, 
shall,  on  demand  of  the  executive  authority  of  the  state  from 
which  he  fled,  be  delivered  up  to  be  removed  to  the  state  having 
jurisdiction  of  the  crime." 

.  The  provisions  made  by  Congress  for  the  prosecution  of  this 
right  and  the  exercise  of  this  power  is  found  in  Section  5728, 
Revised  Statutes  of  the  United  States,  which  reads  as  follows: 

"Whenever  the  executive  authority  of  any  state  or  territory 
demands  any  person  as  a  fugitive  from  justice  of  the  executive 
authority  of  any  state  or  territory  to  which  such  person  has 
fled,  and  produces  a  copy  of  an  indictment  found  or  an  affidavit 
made  before  a  magistrate  of  any  state  or  territory,  charging  the 
person  demanded  with  having  committed  treason,  felony,  or 
other  crime,  certified  as  authentic  by  the  governor  or  chief 
magistrate  of  the  state  or  territory  from  whence  the  person  so 
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charged  has  fled,  it  shall  be  the  duty  of  the  executive  authority 
of  the  state  or  territory  to  which  such  person  has  fled,  to  cause 
him  to  be  arrested  and  secured,  and  to  cauFe  notice  of  the  arrest 
to  be  given  to  the  executive  authority  making  such  demand,  or 
to  the  agent  of  such  authority  appointed  to  receive  the  fugitive 
and  to  cause  the  fugitive  to  be  delivered  to  such  agent  when  he 
shall  appear.  If  no  such  agent  appears  within  six  months  from 
the  time  of  the  arrest,  the  prisoner  may  be  discharged.  All 
costs  or  expenses  incurred  in  the  apprehending,  securing  and 
trananittir-g  such  fugitive  to  the  state  or  territory  making  such 
demand,  shall  be  paid  by  such  state  or  territory," 

This  is  a  statute  of  the  general  government,  and,  when  strictly 
followed,  should  control.  It  would  not  do  to  hold,  as  contended 
by  counsel,  that  the  least  variance  from  a  state  statute,  after 
jurisdiction  has  attached  under  the  federal  law,  that  the  prison- 
er should  be  discharged  at  all  hazards.  If  Section  95,  Revised 
Statutes  of  Ohio— the  whole  of  it — applies  to  this  case,  sub- 
stantial compliance  with  it  is  all  that  is  required.  To  hold 
otherwise,  would  make  the  extradition  laws^  of  Ohio  of  imprac- 
tical operation.  Each  state  has  made  its  own  requisition  laws, 
laying  down  conditions  under  which  requisition  may  be  made 
upon  governors  of  other  states,  as  the  federal  statute  makes  no 
provision  in  that  behalf.  The  federal  statute  makes  provision 
for  extradition,  but  not  for  requisition. 

Now,  upon  the  question  of  the  affidavit.  In  the  case  in  3  N. 
P.— N.  S.  (Thomas  v.  Evans),  and  also  in  one  in  63  Peil.  Rep., 
249  (Ex  parte  Hart),  the  affidavits  were  sworn  to  according  to 
belief  only— ''as  he  verily  believes.''  Both  these  courts  hold 
that  this  was  not  sufficient,  and  that  was  all  there  was  in  either 
of  those  cases,  and  was  all  that  was  really  decided,  and  this 
was  decided  right.  In  the  case  at  bar,  the  affidavit  was  made 
stating  the  facts  positively  constituting  the  oflFense,  and  while 
it  is  not  stated  that  affiant  had  personal  knowledge  of  the  facts, 
the  absolute  statement  which  he  makes  would  seem  to  so  indi- 
cate, and  especially  so  as  the  affiant  is  the  injured  party  and 
would  probably  know.  Because  the  offense  is  charged  abso- 
lutely, I  think  the  affidavit  strictly  satisfies  the  provisions  of  this 
Section  5278,  of  the  federal  statute  in  this  behalf,  as  well  as 
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substantially  complies  with  the  provisions  of  said  Section  95 
of  the  Revised  Statutes  of  Ohio. 

But  whatever  may  be  said  of  the  want  of  strict  compliance 
with  said  Section  95,  it  is  certain  that  said  section  only  provides 
regulations  for  the  direction  of  the  governor,  does  not  confer 
or  limit  jurisdiction,  and  is  in  no  sense  mandatory.  Said  Section 
5278  of  the  federal  statutes  confers  the  jurisdiction  and  sets  out 
the  circumstances  and  conditions  under  which  it  may  be  exer- 
cised, and  when  the  conditions  of  this  section  are  satisfied,  juris- 
diction has  attached,  and  it  is  then  up  to  the  governor  to  say 
whether  or  not  he  will  issue  the  warrant  while  some  state  regu- 
lation has  not  been  fulfilled  to  the  letter. 

The  other  objection,  to-wit,  that  the  affidavit  charging  the 
complainant  here  with  the  crime  of  grand  larceny  was  not  au- 
thenticated by  the  governor  of  the  territory  of  Oklahoma  would 
be  good  if  true,  and  would  compel  me  to  discharge  the  alleged 
fugitive  under  the  writ.  But  the  executive  clerk  of  the  governor 
of  Ohio  has  not  only  certified  that  this  certificate  of  the  gover- 
nor of  Oklahoma  was  filed  with  the  governor  of  Ohio,  upon  the 
making  of  said  requisition,  but  the  last  mail  from  the  capital 
has  brought  from  the  governor's  office  a  certified  copy  of  such 
certificate. 

All  the  contentions  urged  for  the  discharge  of  the  complainant 
having  been  disposed  of,  and  holding  the  views  which  I  have 
expressed,  it  follows  that  the  writ  must  be  denied  and  the 
petition  dismissed. 

Franks  dc  Frcmks  and  McConica  &  Dwiggins,  for  complain- 
ant. 

Phelps  cfe  David,  for  respondent. 

Note.— Judges  Vollrath  and  Hurin,  of  the  third  circuit,  sit- 
ting at  chambers,  refused  to  stay  proceedings  upon  this  record. 
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ADVERSE  POSSESSION  AND  CO-TENANCY. 

[Common  Pleas  Court  of  Franklin  County.] 

Samuel  S.  Chambebs  v.  Alfred  C.  Wilcox  et  al. 

Decided,  January  16,  1905. 

Limitation  of  Actions — Can  not  he  Pleaded  in  a  Suit  to  Quiet  Title, 
When — Statute  Begins  to  Run  in  Favor  of  Tenant  in  Common, 
When — Tenant  In  Common  Must  Assert  Exclusive  Ownership,  How 
—Quit-Claim  Deed  Passes  After-Acquired  Title  in  Partition  Cases 
— Peaceable  Settlement  of  Disputed  Titles— Pleading — Policy  of 
the  Law. 

1.  The  statute  of  limitations  can  not  be  successfully  pleaded  as  a  de- 

fense to  a  petition  to  quiet  title,  which  contains  only  the  allega- 
tions required  by  Section  5779,  Revised  Statutes;  but  with  respect 
to  a  cause  of  action  which  plaintiff  voluntarily  sets  forth  in  his 
petition,  the  statute  may  be  pleaded  in  defense. 

2.  The  statute  of  limitations  does  not  begin  to  run  in  favor  of  a  tenant 

in  common  in  possession  until  some  overt  act  takes  place,  which 
unmistakably  indicates  an  assertion  of  ownership  of  the  entire 
premises  to  the  exclusion  of  the  rights  of  the  co-tenant. 

3.  Where  quit-claim  deeds  are  given  for  the  sole  purpose  of  effecting 

a  partition,  an  exception  is  made  t^o  the  general  ruls  as  to  after- 
acquired  title  in  real  estate,  and  such  deeds  will  be  treated  as 
containing  an  implied  covenant  that  the  grantor  owns  the  prem- 
ises conveyed. 

4.  It  being  the  policy  of  the  law  to  encourage  peace  and  the  peaceable 

settlement  of  disputed  titles,  the  fact  that  the  plaintiff  in  an  action 
to  quiet  title  obtained  a  quit-claim  deed  from  one  of  the  defend- 
ants will  not  be  held  to  raise  a  presumption  of  an  acknowledg- 
ment of  a  co-tenancy. 

Dillon,  J. 

One  Alfred  Wilcox  died  some  time  prior  to  1858,  seized  of 
about  one  hundred  and  twenty-four  acres  of  land  in  this  county, 
leaving  four  children  his  only  heirs,  to-wit:  One  son,  John  L. 
Wilcox,  and  three  daughters,  Harriet  I.  Hoffman,  Jane  A.  Tip- 
ton   and  Emily  Detweiler. 

On  May  17,  1858,  Harriet  I.  Hoffman  and  her  husband  quit- 
claimed their  one-fourth  interest  to  their  brother,  John  L.,  and 
thereby  he  became  the  owner  of  the  undivided  one-half. 
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On  October  30,  1858,  John  L.  Wilcox  and  his  wife  and  Emily 
Detweiler  and  her  husband  deeded  their  three-fourth  interest 
in  thirty-seven  acres  of  the  property  off  the  east  side  thereof 
to  William  W.  and  Jane  A.  Tipton. 

On  NovenDber  6,  1858,  John  L.  Wilcox  and  wife  deeded  his 
one-half  interest  in  the  remaining  eighty-seven  acres  to  Abraham 
Detweiler,  the  husband  of  Emily. 

On  May  8, 1865,  Jane  A.  Tipton  and  her  husband  conveyed  all 
their  title  in  the  eighty-seven  acre  tract  to  four  grantees,  to-wit : 
John  L.  Wilcox  and  Ester  P.  Wilcox,  his  wife,  Abraham  Det- 
weiler and  Emily,  his  wife. 

Prior  to  this  last-named  deed,  it  will  be  observed  that  Emily 
still  owned  her  undivided  one-fourth  in  the  eighty-seven  acres, 
and  her  husband  had  acquired  in  his  deed  the  undivided  one-half 
thereof  from  John  L.  Wilcox.  By  this  deed  of  Tipton  and 
wife,  however,  to  Detweiler  and  his  wife  and  to  John  L.  Wilcox 
and  his  wife,  he  conveyed  to  each  one  of  the  said  parties  an  un- 
divided sixteenth,  so  that  by  this  deed  the  legal  title  stood  as 
follows: 

John  L.  Wilcox  owned  an  undivided  one-sixteenth;  Ester  F. 
Wilcox  one-sixteenth ;  Emily  Detweiler  five-sixteenths ;  Abraham 
Detweiler  nine-sixteenths. 

It  is  at  this  point  that  the  controversy  in  this  case  has  its 
start,  because  as  has  already  been  observed,  although  John  L. 
Wilcox  and  wife,  by  their  deed  of  November  6,  1858,  had  quit- 
claimed all  their  title  to  Detweiler,  yet  this  last-named  quit- 
claimed deed  placed  back  in  John  L.  Wilcox  and  his  wife  each  a 
one-sixteenth  undivided  interest,  so  that  Detweiler  and  his  wife 
together  only  owned  an  undivided  fourteen-sixteenth  of  this 
property. 

The  plaintiff  in  this  case  derived  his  record  title  from  Abraham 
and  Emily  Detweiler,  through  a  rather  numerous  succession  of 
subsequent  owners,  and  therefoEe,  So  far  as  the  record  title  is 
concerned,  there  has  during  all  these  years  remained  outstanding 
an  undivided  two-sixteenths  part  in  John  L.  and  Ester  P.  Wil- 
cox and  their  heirs. 


NISI  PRIUS  REPORTS— NEW  SERIES.  271 

Chambers  v.  Wilcox  et  al.  [Vol.  Ill,  N.  S. 

While  the  said  Abraham  Detweiler  and  wife  did  not  personally 
live  upon  the  real  estate  in  question,  th^  lived  near  thereto,  and 
occupied  the  same  as  owners  exclusively,  exercisin-g  all  the  pre- 
rogatives of  owners,  paid  the  taxes  thereon,  rented  the  same  and 
collected  rente.  After  Abraham's  death  his  widow  and  chil- 
dren continued  so  to  possess  and  occupy  said  real  estate  until  by 
their  deeds  it  passed  to  their  successor  in  title  and  the  various 
successors  in  title  and  have  so  continued  to  hold  and  occupy  the 
real  estate  up  to  the  present  time.  The  defendants  here  are  two 
of  the  three  heirs  of  the  said  John  L.  and  Ester  Wilcox,  the  third 
heir  having  quit-claimed  his  interest  to  plaintiff.  The  petition 
makes  the  usual  allegations  as  provided  in  Revised  Statutes, 
5779,  for  the  purpose  of  quieting  title  to  said  real  estate,  and  also 
in  the  same  petition  asserts  that  the  insertion  of  the  names  of 
John  L.  and  Ester  Wilcox,  as  named  in  the  quit-claim  deed  from 
Tipton  and  wife,  was  error  and  asks  its  correction. 

The  separate  answers  and  cross-petitions  of  the  defendants 
consist  of  a  general  denial  of  any  error  in  said  deed  to  John  L. 
and  Ester,  and  by  cross-petition  ask  for  partition  of  their  respec- 
tive interest  in  the  realty,  each  claiming  the  undivided  one- 
twenty-fourth  therein ;  the  answers  further  plead  the  statutes  of 
limitation  of  twenty-one  years  under  Revised  Statutes,  4977,  of 
four  years  under  Revised  Statutes,  4982  and  of  ten  years  under 
Revised  Statutes,  4985,  i,  e.,  **  actions  not  heretofore  provided 
for." 

From  the  very  nature  of  a  pure  and  simple  petition  under 
Revised  Statutes,  5779,  to  quiet  title,  and  which  petition  does 
not  attempt  to  set  forth  any  other  purpose,  cause  of  action  or 
demand,  it  follows  that  none  of  the  statutes  of  limitations  apply 
nor  can  they  be  successfully  pleaded  against  such  a  petition. 
This  follows  because  a  petition  of  this  character  does  not  purport 
to  assert  a  cause  of  action  but  is  a  special  proceeding  whose  ob- 
ject is  to  challenge  and  provoke  any  causes  of  action  which  may 
exist  in  the  premises,  and  by  which  it  may  be  claimed  some  out- 
standing title  or  right  exists  in  the  defendants  as  to  the  real 
estate  under  consideration.  As  to  these  causes  of  action  thus 
provoked,  and  the  defenses  or  counter-actions  of  plaintiff,  the 
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statutes  of  limitations  may  be  properly  invoked.  In  the  case  at 
bar,  therefore,  the  court  considers  the  plea  of  the  statutes  of  limi- 
tations as  to  the  petition  to  apply  only  to  that  cause  which  the 
plaintiff  has  voluntarily  set  forth  in  his  petition,  to-wit:  That 
the  name  of  John  L.  and  Ester  in  the  deed  of  1865  was  error, 
and  the  prayer  for  the  correction  of  same  may  be  considered  by 
the  court.  But  there  is  a  question  in  my  mind  whether  or  not 
such  a  plea  can  be  made  because  of  the  saving  clause  of  Revised 
Statutes,  4974,  which  provides  that  none  of  the  statutes  of  limi- 
tations shall  apply  **to  an  action  by  a  vendee  of  real  property,  in 
possession  thereof,  to  obtain  a  conveyance  of  it." 

Leaving  this  question  open  it  is  apparent  that  so  far  as  naked 
legal  title  is  concerned,  the  parties  are  tenants  in  common.  The 
plaintiff,  however,  relies  on  two  propositions: 

First.  The  continuous  adverse  possession  of  himself  and  those 
und-er  whom  he  claims  for  the  entire  period  since  1865. 

Second.  That  the  evidence  shows  that  the  deeds  were  purely 
partition  deeds  and  that  therefore  the  rule  that  a  prior  quit- 
claim deed  will  not  convey  after-acquired  realty  does  not  apply, 
but  that  in  such  cases  as  this  a  covenant  will  be  implied  by  law  in 
the  first  deed  for  the  attainment  of  justice. 

In  the  case  of  deeds  exclusively  for  partition,  and  where  no 
other  considerations  are  involved,  the  law  for  the  enforcement 
and  attainment  of  justice  makes  an  exception  to  the  usual  rule 
for  partition  purposes,  and  such  deeds  of  quit-claim  will  often 
be  treated  by  the  courts  as  containing  a  covenant  implied  by 
law,  80  as  to  carry  with  any  after-acquired  title  in  the  real  estate 
first  conveyed,  but  I  do  not  think  there  is  sufficient  evidence  be- 
fore the  court  to  warrant  this  court  in  finding  that  the  various 
deeds  of  quit^claim  in  this  case,  many  of  which  I  need  not  men- 
tion, were  purely  partition  deeds,  but  on  the  contrary  there  is 
much  evidence  that  some  of  the  quit-claims  were  the  direct  result 
of  bargain  and  sale.  The  plaintiff's  claim  therefore  must  rest 
upon  his  first  proposition.  It  is  well  settled  that  the  statute  of 
limitation  does  not  begin  to  run  in  favor  of  one  tenant  in  com- 
mon who  is  in  possession,  because  in  such  case  the  act  of  posses- 
sion of  one  tenant  is  not  inconsistent  with  his  rights  in  the  prem- 
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ises  of  his  co-tenants.  Nor  will  adverse  possession  be  recognized 
as  existing  between  tenants  in  common,  until  some  overt  act  or 
acts  take  place  of  an  unequivocal  character  **  clearly  indicating 
an  assertion  of  ownership  of  the  entire  premises  to  the  exclusion 
of  the  right  of  the  co-tenant."  Youngs  v.  Heffner,  36  Ohio  St., 
232. 

Such  overt  act  or  acts  must  be  so  unmistakable  that  the  co-ten- 
ant must  have  had  or  ought  to  have  taken  notice  that  the  tenant 
in  possession  claimed  the  entire  ownership.  Hogg  v.  Beerman, 
41  Ohio  St.,  81. 

In  the  case  at  bar  the  evidence  shows  that  John  L.  and  Ester 
Wilcox  did  nothing  with  respect  to  any  act  of  ownership.  The 
Detweilers  continued  to  occupy  and  use  the  real  estate— it  was 
on  the  tax  duplicate  in  his  name.  The  Detweilers  paid  the  taxes. 
There  is  no  evidence  that  they  ever  paid  any  rent  to  Wilcox  or 
to  his  wife  or  that  any  other  acts  took  place  between  them  indi- 
cating joint  ownership. 

John  L.  Wilcox  died  about  five  years  after  this  deed,  his  wife 
having  died  before  he  died.  After  their  death  there  was  no 
change  with  respect  to  the  real  estate  on  the  part  of  his  estate 
or  heirs.  Upon  the  death  of  Abraham  Detweiler,  his  heirs,  in 
1880,  by  a  deed  duly  recorded  conveyed  the  premises  to  the 
widow,  Caliste  Emily  Detweiler,  this  deed  being  recorded  about 
the  month  of  September,  1880.  Caliste  Emily  continued  in  pos- 
session and  occupancy  of  the  real  estate  in  the  same  manner  as 
her  husband  until  October  10,  1890,  when  by  warranty  deed  sh(? 
conveyed  a  part  thereof  to  a  predecessor  of  the  plaintiff  and 
subsequently  conveyed  the  remainder  of  the  real  estate  to  a 
predecessor  in  title  to  this  plaintiff. 

John  L.  Wilcox  was  more  familiar  perhaps  with  this  real  estate 
and  more  active  in  its  control  after  the  death  of  his  father  than 
any  of  the  other  heirs,  as  he  was  the  only  son. 

The  evidence  satisfies  me  that  each  party  has  from  the  begin- 
ning treated  this  property  and  the  title  thereof  in  exactly  the 
same  manner,  to-wit :  The  Detweilers  have  treated  it  as  their  ex- 
clusive property,  and  Wilcox  and  wife  and  their  heirs  after  their 
death,  have  treated  it  in  the  same  manner.     For  this  reason. 
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therefore,  there  has  never  been  any  particular  declaration  of  Dct- 
weilers  or  their  successorB  in  title  to  the  Wilcoxes  or  their  heirs. 

There  seems  from  their  mutual  treatment  of  it  to  have  been  no 
necessity  or  cause  of  any  particular  assertion  or  demand  in  re- 
gard to  that,  concerning  which  there  was  evidently  no  dispute. 
The  impression  must  be  gained  from  the  evidence  that  from  the 
date  of  the  Tipton  deed,  the  Detweilers  thought,  believed  and 
acted  as  if  they  owned  the  property,  and  Wilcox  and  his  wife 
thought  so  too.  The  object  of  the  law  in  establishing  of  title  by 
adverse  possession  is  the  necessity  for  repose,  a  situation,  with 
reference  to  real  estate  which  is  thus  favored.  The  reason  of  the 
rule  which  requires  acts  as  clearly  indicating  an  assertion  of 
ownership  in  the  entire  premises  by  a  tenant  in  common  is  self- 
evident.  To  what  extent  and  in  what  manner  one  tenant  must 
thus  assert  by  his  acts  or  declarations,  and  declare  his  exclusive 
ownership,  is  not  to  be  determined  by  any  particular  or  fixed  line 
of  conduct,  acts  or  declarations,  but  must  be  determined  as  la 
matter  of  law  from  the  particular  facts  of  each  case.  Even  long 
lapse  of  time  such  as  has  existed  in  the  case  at  bar  may  be  one 
fact  to  be  considered  by  the  court  as  indicating  wnether  or  not 
the  possession  has  been  adverse. 

It  might  be  sufficient  under  all  the  facts  of  this  case  to  base  the 
running  of  the  statute  from  the  time  of  the  Tiplon  deed  itself, 
because  the  evidence,  including  all  the  prior  quit-claim  deeds, 
satisfies  me  that  John  L.  and  Ester  themselves  treated  this  after- 
acquired  fractional  two-sixteenths  as  having  been  previously  con- 
veyed away  by  them  to  Detweiler  and  wife,  and  from  that  day 
they  knew  and  believed  that  the  Detweiler  ownership  was  exclu- 
sive in  the  entire  tract.  Again  we  have  a  direct  and  positive  as- 
sertion of  exclusive  ownership  in  the  deed  of  September  13, 1880, 
whereby  the  Detweiler  children  conveyed  a  portion  of  this  prop- 
erty to  their  mother. 

It  is  claimed  by  the  defendants  that  by  reason  of  the  fact  that 
the  plaintiff  herein  obtained  and  accepted  a  quit-claim  deed  from 
one  of  the  other  heirs  of  John  L.  and  Este»  that  as  a  matter  of 
law  this  presumes  an  acknowledgment  of  co-tenancy.  That  there 
may  be  cases  and  circumstances  where  such  an  act  might  be  ovi- 
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dence  of  acknowledgment  of  the  existence  of  co-tenancy  may 
be  granted.  But  I  can  not  adopt  such  ruling  in  this  case;  on  the 
contrary  it  is  the  policy  of  the  law  to  encourage  peace  and  peace- 
able settlements  of  disputed  titles. 

The  court,  therefore,  would  never  establish  a  rule  of  presump- 
tion from  such  an  act.  It  is  not  only  a  right  and  privilege  of 
any  person  to  purchase  his  peace  from  one  who  has  no  claim  or 
title,  but  the  law  would  incline  to  look  with  favor  upon  settle- 
ments which  the  parties  might  make  between  themselves.  To 
announce  a  different  rule  would  be  to  discourage  every  act  of 
settlement  or  compromise  and  seek  to  prevent  the  parties  from 
thus  settling  their  own  disputes.  To  do  so  would  be  the  estab- 
lishment of  a  rule  of  presumption  against  them. 

The  view  here  entertained  requires  me  to  grant  the  relief 
prayed  for  by  the  plaintiff  and  a  decree  may  be  drawn  accord- 
ingly. The  defendants'  exceptions  are  noted  and  the  appeal 
bond  fixed  at  $100. 

Charles  Aubert  and  L,  D.  LUly,  for  plaintiff. 

McNeal  &  Sons  and  Johnson  &  Johnson,  for  defendants. 
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CONSTRUCTION  OF  THE  PHRASE  •«  SEVENTH  DAY  OP  THE 

WEEK/' 

[Common  Pleas  Court  of  Franklin  County.] 

Samuel  Rosen  v.  The  State  of  Ohio. 

Decided,  March  13,  1905. 

SMuday  Laws — Exemption  Extending  to  Those  Who  Observe  the  Sev- 
enth Day — Under  the  Statute  Forbidding  Transaction  of  Business 
on  Sunday — Seventh  Day  Begins,  When. 

Inasmuch  as  the  proviso  in  Section  7033,  prohibiting  the  transaction 
of  business  on  Sunday,  was  intended  to  embrace  those  who  ob- 
serve the  seventh  day,  it  should  manifestly  be  given  a  comstruc- 
ti<Mi  which  will  cover  the  period  ofl  time  commonly  observed  as 
the  seventh  day,  or  Sabbath,  which  begins  with  the  appearance  of 
the  stars  on  Friday  evening  and  ends  at  the  same  time  on  Sat- 
urday evening. 

Dillon,  J. 

Error  to  the  police  court  of  the  city  of  Coluiii'bus. 

The  plaintiff  was  convicted  in  the  police  court  for  violating 
Section  7038,  Revised  Statutes  Ohio,  which  forbids  the  trans- 
action of  business  on  the  first  day  of  the  week,  commonly 
called  ** Sunday." 

The  plaintiff  in  that  court  claimed  exemption  from  its  opera- 
tion by  reason  of  the  clause  of  said  statute  which  expressly 
provides  that  the  statute  shall  **not  extend  to  persons  who  con- 
scientiously observe  the  seventh  day  of  the  week  as  the  Sabbath, 
and  who  do,  in  fact,  abstain  on  that  day  from  the  doing  of  the 
things  herein  prohibited  on  Sunday.'' 

The  evidence  shows  that  the  plaintiff  in  error  is  an  orthodox 
Jew,  and,  as  such,  while  he  did  keep  his  place  of  business  open 
on  Sunday,  as  a  matter  of  fact,  he  did  in  good  faith  abstain 
from  any  such  work,  and  did  observe  as  his  Sabbath  a  period 
of  twenty-four  hours  commencing  as  soon  after  sun  down  as 
the  stars  appeared  on  Friday  evening  and  ending  at  the  same 
time  on  Saturday  evening. 
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The  point  in  contention  here  is  that  this  does  not  comply  with 
the  exceptions  of  the  statute,  but  that  in  order  to  avail  him- 
self of  this  exception,  a  person  must  abstain  the  entire  seventh 
day,  to-wit,  from  midnight  of  Friday  night  until  midnight  of 
Saturday  night. 

The  question,  therefore,  to  be  decided  is  what  the  Legislature 
meant  in  its  use  of  the  expression  **  seventh  day  of  the  week  as 
the  Sabbath."  The  word  **day''  does  not  have  any  fixed  and 
determined  meaning,  but  its  meaning  must  be  determined  al- 
ways by  the  subject-matter.  In  an  astronomical  sense,  it  is  the 
space  of  time  in  which  the  earth  makes  one  revolution  upon  its 
axis.  In  its  fullest  sense,  it  means  the  time  from  one  midnight 
to  the  next  midnight,  that  having  been  a  convenient  time 
adopted  to  divide  one  day  from  another.  Again,  it  is  often  used 
in  the  popular  sense  of  defining  the  time  between  sunrise  and 
sunset  as  distinguished  from  night.  It  is  also  used  in  a  more 
conventional  sense  as  embracing  only  those  hours  which  are 
sufiBcient  for  the  discharge  of  one's  work.  And  thus  a  man  who 
agrees  to  work  so  many  days  at  so  much  per  day,  will  be  ex- 
pected to  work  the  number  of  hours,  to-wit,  seven  hours,  eight 
hours,  nine  hours,  or  ten  hours,  as  may  be  the  custom  with 
reference  to  that  kind  of  work. 

Even  more  restricted  is  the  construction  of  the  word  **day" 
when  it  is  used  with  reference  to  the  payment  of  a  note  at  a 
bank.  The  law  gives  such  a  person  only  that  part  of  the  day 
up  to  the  close  of  banking  hours,  and  thus  such  a  day  would 
end  at  about  two  or  three  o'clock  in  the  afternoon. 

The  question,  therefore,  must  not  be  arbitrarily  determined 
by  construing  the  word  **day"  as  meaning  from  midnight  to 
midnight,  unless  from  a  full  consideration  of  the  statute  and 
its  objects,  that  is  the  meaning  and  intent  of  the  use  of  the 
word. 

While  it  is  true  that  legally  considered,  our  Sunday  act 
is  a  mere  civil  regulation  having  no  connection  with  religion, 
and  founded  on  principles  of  public  policy  alone,  it  neverthe- 
less is  most  apparent  that  that  particular  day  selected  by  the 
Legislature  to  enforce  that  salutary  observance  of  one  day  of 
rest  weekljr,  is  the  day  most  generally  accepted  by  th^  large 
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majority  of  our  citizens  by  reason  of  religious  as  well  as  civil 
custom  as  their  day  of  rest. 

The  establishment  of  these  days  of  rest  is  most  ancient  and 
is  said  to  be  even  more  ancient  than  Jewish  and  biblical  history. 
There  was  such  a  day  known  and  well  established  among  the 
Babylonians,  among  the  Semitic- Assyrians,  and  even  among 
the  aboriginal  tribes  of  Chaldea.  The  enforcement,  however, 
by  law  of  the  observance  of  the  first  day  of  the  week,  commonly 
called  Sunday,  might  subject  the  statute  to  the  weakness  of 
unconstitutionality  unless  it  exempted  from  its  operation  those 
persons  who  conscientiously  observed  the  seventh  day  of  the 
week  as  the  Sabbath.  This  was  held  in  our  own  state  in  the 
case  of  City  of  Canton  v.  Nist,  9  Ohio  St.,  439,  with  reference 
to  a  city  ordinance,  in  which  an  ordinance  of  the  city  of  Canton, 
without  such  exception,  was  declared  null  and  void. 

A  similar  ordinance  of  the  city  of  Cincinnati  was  held  void 
as  to  those  who  conscientiously  observed  the  seventh  day  of 
the  week  as  the  Sabbath,  in  the  case  of  The  City  of  Cincinnati 
V.  Rice,  15  Ohio,  225. 

In  the  case  of  Peo%Tle  v.  Bellet,  99  Mich.,  151,  the  Supreme 
Court  of  Michigan  upheld  an  act  similar  to  the  statute  of  Ohio, 
upon  the  theory  that  said  act  did  not  grant  to  any  citizen  or 
any  class  of  citizens,  privileges  or  immunities  which  did  not 
belong  equally  to  all  citizens,  but  that  the  framers  of  the  stat- 
ute meant  to  leave  it  to  the  consciences  and  judgment  of  its 
citizens  to  judge  between  the  first  and  the  seventh  day  of  the 
week,  requiring  only  that  on  one  or  the  other  of  these  days  they 
must  refrain  from  any  labor. 

What  then  is  the  meaning  of  the  seventh  day  of  the  week? 
The  Legislature  clearly  had  in  mind  two  and  only  two  classes 
of  citizens.  The  Legislature  found  no  other  class  of  citizens 
whatsoever  which  needed  any  consideration  by  virtue  of  the 
constitutional  privilege  guaranteeing  liberty  of  conscience  and 
worship.  These  two  classes  consisted,  first,  of  those  who  con- 
scientiously observe  the  first  day  of  the  week  as  a  day  of  rest, 
and  all  other  persons  who  had  no  conscience  in  the  matter 
whatever.  The  second  class  consisted  solely  of  those  who  con- 
scientiously observe  the  seventh  day  of  the  week  as  the  Sabbath. 
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The  word  ^'Sabbath''  is  from  th«  Hebrew  ''ShabhaW  and 
signified  a  **rest  from  labor."  It  ii  mentioned  first  in  Genesis 
ii.  2,  3,  as  the  ** seventh  day."  It  is  mentioned  in  Exodus  xvi. 
23  as  the  **holy  Sabbath,"  and  again  in  Exodus  xx.  8,  as  a  day 
to  be  kept  holy. 

Prom  the  beginning  of  the  history  of  these  people,  i.  e,,  Jews 
and  Seventh  Day  Adventists,  who  have  observed  the  seventh 
day  to  keep  it  holy,  that  day  has  •  •  •  commenced  at  star- 
light upon  Friday  evening,  and  ended  at  starlight  upon  Satur- 
day evening.  This  custom  of  the  use  of  the  word  **  Sabbath 
day,"  and  of  its  beginning  and  end,  arose  from  the  account  of 
the  creation  of  the  world,  beginning  with  Genesis  i.  5,  where 
after  the  long  period  of  darkness  and  chaos,  there  was  light. 
"And  the  evening  and  the  morning  were  the  first  day."  And 
so  on  was  each  day  numbered  as  the  evening  and  the  morning, 
until  the  seventh  day,  and  this  last  evening  and  morning,  i,  e., 
light  following  the  darkness,  was  set  apart  as  the  day  of  rest, 
and  has  been  so  observed  ever  since  by  these  people.  It  will 
be  observed,  therefore,  that  the  statute  has  direct  application 
to,  and  was  meant  to  emfcrace  and  save  from  its  operation  the 
very  people  who  have  thus  observed  the  seventh  day,  and  it  is 
significant  that  the  section  of  the  statute  does  not  only  men- 
tion the  seventh  day  as  a  day,  but  makes  this  exemption  ap- 
plicable to  the  day  m  the  Sdbiathf  distinguishing  that  word 
** Sabbath"  from  the  other  word  ** Sunday"  used  in  the  same 
act.  While  it  is  true  that  the  words  ** Sabbath"  and  ** Sun- 
day" are  often  interchangeably  used,  yet  they  are  not  neces- 
sarily synonymous.  It  is  the  duty,  of  the  court,  therefore,  to 
so  construe  this  statute  that  two  results  will  follow :  First,  that 
the  statute  itself  be  given  such  a  construction  as  will  make  it 
constitutional,  and  second,  that  it  be  given  such  a  construction 
as  will  carry  out  the  manifest  intent  thereof,  and  exempt  from 
its  operation  those  persons  who  were  intended  to  be  exempted. 

In  the  case  of  Johns  v.  The  State,  78  Ind.,  332,  the  court 
speaking  of  a  similar  statute  in  that  state,  says — 

'*It  was  not  the  purpose  of  the  law  makers  to  compel  any 
class  of  conscientious  persons  to  abstain  from  labor  upon  two 
(lays  in  every  week.     Without  the  proviso,  a  large  number  of 
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citizens  would  be  compelled  to  lose  two  days  of  labor.  ♦  •  • 
A  leading  and  controlling  element  of  our  system  of  government 
is  that  there  shall  be*  absolute  freedom  in  all  matters  of  relig- 
ious belief.  The  statute  here  under  examination  is  framed  in 
harmony  with  this  all-pervading  and  controlling  principle." 

It  is  self-evident,  therefore,  that  if  the  meaning  of  the  ex- 
pression ** seventh  dlay  as  the  Sabbath*'  means  from  midnight 
Friday  night  to  midnight  Saturday  night,  the  proviso  is  use- 
less; it  applies  to  no  one,  and  so  far  as  the  eflEect  of  the  statute 
is  concerned,  is  of  no  force  or  effect  whatever.  Of  the  manner 
and  time  of  the  worship  of  the  Jews  and  Seventh  Day  Advent- 
ists,  the  court  takes  judicial  notice.  With  such  knowledge,  there- 
fore, a  Legislature  must  have  acted,  and  intended  when  they 
referred  to  these  people  and  their  day  of  worship. 

The  conclusion  which  I  have  reached,  therefore,  is  that  the 
expression  ** seventh  day  of  the  week  as  the  Sabbath'*  as  used 
in  said  Section  7038  means  that  period  of  twenty-four  hours 
ending  at  or  about  the  appearance  of  the  stars  on  Saturday 
evening. 

The  judgment  of  conviction  will  be  set  aside  and  the  plaintiff 
in  error  discharged. 

F,  C.  Rector,  for  plaintiff  in  error. 

C  E.  Carter,  for  defendant  in  error. 


WHERE  THE  TESTATOR  IS  SILENT  NO  COURT  CAN 
SPEAK  FOR  HIM. 

[Common  Pleas  Court  of  Franklin  County.] 

Mary  M.  Reinhard  v.  Matilda  H.  Reinhard  et  al. 
Decided,  April  17,  1905. 

Will9 — Construction  of—Limitations  of  the  Court— Where  There  is  no 
Amhiguitu — Intention  of  Testator — With  Reference  to  a  Matter 
Upon  Which  He  is  Silent — Can  Not  he  Shown  hy  Parol. 

The  rule  which  permits  resort  to  extraneous  evidence  to  make  clear 
the  language  used  by  a  testator  in  his  will,  does  not  permit  of  the 
adoption  of  such  a  construction  of  the  will  as  would  read  therein 
a  provision  as  to  which  the  w(ll  is  9|lent,  or  e^d(J  th^r^to  ^  eixfy 
ptantlal  l>equo6t. 
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Bigger,  J« 

This  case  is  submitted  Upon  general  demurrers  filed  by  the  de- 
fendant, Martha  M.  Reinhard,  as  guardian,  to  the  answer  of 
Matilda  Reinhard  and  to  the  reply  of  the  plaintiff,  Mary  M. 
Reinhard.  In  srubstanoe  these  contain  averments  that  by  mis> 
take  of  the  scrivener  in  writing  the  codicil  to  the  will  of  Jacob 
Reinhard,  deceased,  there  was  omitted  a  provision  for  a  life 
estate  to  Matilda  Reinhard  and  Mary  M.  Reinhard  in  twenty- 
eight  feet  oflP  of  lot  number  15  in  Auld's  addition.  The  answer 
of  Matilda  Reinhard  contains  no  avermei\ts  of  fact,  but  cnly  the 
conclusion  of  the  pleader.  The  reply  of  Mary  M.  Reinhard, 
however,  sets  out  the  fact  that  the  residence  property  which  con* 
stituted  the  homestead  and  the  residence  of  Jacob  Reiiiharcl,  Sr., 
stood  upon  the  twenty-eight  feet  oflP  of  lot  15  except  about  two 
feet  in  width  thereof,  which  extended  over  on  the  adjoinins:  lot 
known  as  lot  835;  that  it  was  the  intention  of  the  testator  to 
convey  a  life  estate  to  Matilda  and  Mary  in  the  twenty-eight 
feet  and  that  if  the  will  and  codicil  do  not  express  the  inten* 
tion  and  purpose  of  the  testator,  which  the  plaintiff  avers  does 
appear  from  the  will  and  codicil  it  was  through  the  mistake  of 
the  scrivener.  These  demurrers  thus  submitted  call  for  a  con- 
struction of  this  provision  of  the  will  of  Jacob  Reinhard,  de» 
ceased. 

By  item  five  of  the  will,  the  testator  devised  to  Matilda  Rein* 
hard  a  life  estate  in  the  twenty-eight  feet  and  also  in  in-lot  835 
and  the  remainder  to  his  four  sons.  By  the  codicil  to  the  will, 
the  testator  revokes  this  item  five  of  his  will  an  i  substitutes 
therefor  the  following: 

**I  give  and  devise  to  my  daughters,  Matilda  H.  Reinhard, 
and  Mary  M.  Palkenbach  (that  being  the  then  name  of  '.he 
plaintiff)  for  and  during  their  natural  lives  in  lot  No  835  in 
Crosby's  addition  to  said  city  of  Columbus.  The  remainh^r  in 
fee  in  said  in  lot  No.  835  in  Crosby's  addition  to  said  city  and 
the  remainder  in  fee  in  said  twenty-eight  feet  off  of  said  in-lot 
No.  15  in  said  Auld's  addition  I  give  and  devise  to  my  four  sons 
in  my  said  last  will  named." 

It  thus  appears  that  the  testator,  who  originally  gave  to  his 
daughter  Matilda  a  life  estate  in  both  of  these  lots  by  item  five 


282  FRANKLIN  COUNTY  COMMON  PLEAS. 

State,  ex  rel,  v.  Fiedler,  Police  Judge.      [Vol.  Ill,  N.  S. 

of  hig  will,  by  his  codicil  which  revoked  item  five,  gave  a  life 
estate  to  his  two  daughters,  Matilda*  and  Mary,  in  but  one  of 
them,  but  provided  the  estate  in  remainder  in  both  should  go  to 
his  four  sons.  The  contention  of  the  plaintiff  and  Matilda  is 
that  by  a  proper  construction  of  the  will  it  appears  that  the 
testator  intended  to  provide  a  life  estate  in  both  lots  for  them. 
Elaborate  briefs  have  been  filed  upon  both  sides.  After  a 
very  careful  examination  of  the  authorities  cited  in  connection 
with  the  provisions  of  this  will  and  the  codicil  I  am  compelled 
to  reach  the  conclusion,  which  I  may  say  I  am  loath  to  do,  that 
there  is  here  nothing  for  the  court  to  construe.  There  is  here  no 
ambiguity.  Both  item  five  of  the  will  and  the  codicil  are  clear 
and  unambiguous.  While  the  fifth  item  of  the  will  gave  a  life 
estate  to  Matilda  Reinhard  in  both  lots,  the  codicil  gives  it  to  the 
two  sisters  in  but  one.  This  is  clear  and  unambiguous.  No 
authority  has  been  cited  and  I  have  found  none,  and  I  do  not 
believe  any  decision  of  any  respectable  court  can  be  found  which 
will  authorize  a  court  to  add  to  a  will  an  independent  substan- 
tive bequest  and  to  make  a  provision  in  the  will  upon  which  it  is 
silent.  It  is  true  it  is  permissible  and  resort  is  often  had  to 
extrinsic  evidence  to  make  clear  the  language  used  by  a  testator. 
But  when  he  is  silent  no  court  is  authorized  to  speak  for  him. 
It  is  only  to  make  his  language  plain  that  a  court  may  undertake 
to  determine  his  meaning  by  taking  into  consideration  all  the 
surrounding  circumstances.  To  do  otherwise  would  be  to  per- 
mit a  will  which  the  law  requires  to  be  executed  with  great 
solemnity  during  the  life  time  of  the  testator  to  be  made  in  part 
at  least  by  witnesses  after  his  death.  This,  as  I  understand  the 
law,  is  under  no  circumstances  permissible.  As  I  say  under  the 
peculiar  circumstances  of  this  case  I  am  loath  to  announce  this 
conclusion,  but  it  seems  to  me  there  is  no  other  course  under  the 
well  established  principles  relating  to  the  subject  of  construc- 
tion of  wills.  The  demurrer,  admitting  as  it  does  that  it  was  the 
intention  of  the  testator  to  do  this,  does  not  help  it.  His  inten- 
tion upon  a  subject  upon  which  he  was  silent  can  not  be  shown 
by  parol  evidence.    To  this  effect  are  all  the  authorities.     For 
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this  reason  I  am  constrained  to  sustain  the  demurrers.    An  ex- 
ception may  be  noted. 

r.  E.  PaweU,  for  plaintiflE. 

J.  E.  Safer,  for  defendant. 


DUTY  OP  TRIAL  JUDGE  WITH  REPERSNCE  TO  DILL 
OF  BXOCFTIONS. 

[Common  Pleas  Court  of  Cuyahoga  County.] 

The  State  of  Ohio,  ex  rel  James  Forbes,  v.  William  F. 
Fiedler,  Judge  op  the  Poucb  Court. 

Decided  March,  1906. 

Bill  of  ExceptiOM^The  Fact  that  a  Bill  it  Not  Correct—Not  a  Suf- 
ficient Reason  for  Refusal  of  Judge  to  Sign^Mandamus  to  Com- 
pel Signing — Purpose  of  the  Bill — Duty  of  the  Trial  Judge 

1.  In  a  mandamus  proceeding  against  a  Judge  to  compel  him  to  sign 

a  bill  of  exceptions,  an  answer  to  the  effect  that  the  bill  presenttsd 
is  not  a  true  bill  does  not  state  a  sufficient  defense,  but  the  an- 
swer should  show  willingness  and  effort  on  the  part  of  the  Judge 
to  perfect  the  bill. 

2.  Where  the  answer  does  not  show  a  disposition  on  the  part  of  the 

Judge  to  sign  a  true  bill  of  exceptions,  or  to  correct  or  assist  in 
the  correction  of  a  bill  which  is  imperfect  or  untrue,  mandamus 
will  lie  to  compel  him  to  sign  and  settle  a  bill. 

Ford,  J. 

This  is  an  action  in  mandamus.  The  petition  reads  as  fol- 
lows: 

''Your  relator,  James  Forbes,  says:  That  the  defendant, 
William  F.  Fiedler,  is  the  duly  elected  and  qualified  police 
judge  of  the  police  court  of  the  city  of  Cleveland,  Ohio,  and 
that  he  has  been  such  judge  during  all  times  mentioned  in  this 
petition. 

**Your  relator  avers  that  in  an  action  pending  in  the  said 
police-court  at  the  February,  1905,  Term  thereof,  he  was  tried 
on  an  information  charging  him  with  violation  of  ordinances, 
Section  711  and  712  of  the  city  of  Cleveland,  and  the  jury  in 
said  case  returned  a  verdict  against  him  of  guilty  as  charged; 
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that  the  said  William  F.  Fiedler,  prior  to  the  trial  of  said 
ease,  had  duly  qualified  and  entered  upon  the  discharge  of  his 
duties  as  one  of  the  judges  of  said  court,  and  in  the  difi- 
charge. of  said  duties  presided  as  judge  of  said  police  court 
during  the  trial  of  said  case.  That  dfuring  the  progress  of  said 
trial  the  i^id  relator  took  numerous  exceptions  to  the  rulings 
of  the  said  William  P.  Fieldler,  ss  such  judge,  but  in  order 
that  the  trial  of  said  case  might  progress  as  rapidly  as  possible, 
consented  that  said  exceptions  might  consequently  be  reduced 
to  writing  and  allowed  and  signed  by  said  William  F.  Fiedler, 
as  such  judge,  and  by  him  ordered  to  be  made  a  part  of  the 
record  in  said  case.  And  the  said  relator,  on  the  6th  day  of 
February,  1905,  duly  excepted  to  the  overruling  by  the  said 
William  P.  Fiedler,  -as  such  judge,  of  the  relator's  motion  for 
a  new  trial  in  said  case,  and  then  and  there  desired  and  re^ 
quested  the  said  William  F.  Fiedler,  as  such  judge,  to  allow 
this  relator  ten  days  in  which  to  prepare  and  file  a  bill  of  ex- 
ceptions, which  was  by  the  said  judjre  then  and  there  done. 

**That  afterwards,  to- wit,  on  -the  8th  day  of  February,  1905, 
this  relator,  haviag  finished  and  completed  a  true  bill  of  ex- 
ceptions in  said  case,  which  said  true  bill  is  herewith  presented, 
attached  hereto,  and  marked  Exhibit  *A,'  tendered  and  pre- 
sented the  same  to  said  William  F.  Fiedler,  as  said  judge,  and 
prayed  the  said  William  F.  Fiedler,  as  such  judge,  to  allow  and 
sign  the  same  and  order  the  same  to  be  made  a  part  of  the 
record  in  said  case;  and  the  said  William  F.  Fiedler  on  the 
16th  day  of  February,  1905,  arbitrarily,  unjustly  and  without 
just  cause,  refused  to  sign,  allow  and  make  a  part  of  the  reeord 
said  true  bill  of  exceptions. 

**That  the  said  William  F.  Fiedler,  judge  of  the  police  court, 
as  aforesaid,  on  said  date  and  now,  arbitrarily,  unjustly  and 
for  the  sole  purpose  of  defeating  this  relator's  right  to  pro- 
ceed in  error  in  said  case,  refused  and  now  refuses  to  sign 
and  allow  said  true  bill  of  exceptions;  that  the  said  William 
F.  Fiedler,  fearing  that  because  of  his  erroneous  rulings  and 
charge  to  the  jury  during  the  trial  of  said  case,  the  judgment 
rendered  by  him  in  said  case  would  be  reversed  and  said  er- 
roneous and  unjust  rulings  be  exhibited  to  the  view  of  this 
court,  refused  to  so  sign  and  allow  said  true  bill  of  exceptions. 

**This  relator  further  says  that  as  a  pretense  for  an  excuse 
to  refuse  to  sign  and  allow  said  bill  of  exceptions,  the  said 
William  F.  Fiedler  declared,  without  any  reason  therefor,  that 
said  bill  of  exceptions  so  tendered  to  him  was  incorrect,  and 
ai'bitrarily,  unjustly  and  with  the  sole  purpose  in  view  to  de- 
feat this  relator's  right  to  proceed  in  error,  refused  and  still 
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refuses  to  point  out  said  alleged  error,  and  in  a  high-handed 
and  despotic  manner  refused  to  correct  the  same  or  give  this 
relator  any  opportunity  to  correct  the  same. 

**That  this  relator  has  offered  to  permit  said  William  F. 
Fiedler  to  correct  and  change  in  any  manner  he  might  desire, 
or  make  any  changes  which  he  might  indicate  in  said  true  bill 
of  exceptions,  but  he  absolutely  and  imperiously  refused  in 
any  way  to  indicate  said  alleged  error  in  said  true  bill  of  ex- 
ceptions or  to  correct  it. 

*'This  relator  further  avers  that  at  the  present  time  he  is 
imprisoned  in  the  Cleveland  workhouse  at  hard  labor,  and  the 
said  William  F.  Fiedler  in  defiance  of  law  and  the  rights  of 
this  defendant  refuses  to  sign  said  true  bill  of  exceptions,  and 
this  relator  has  no  remedy  at  law. 

**  Wherefore,  this  relator  prays  that  a  writ  of  mandamus  may 
be  issfued  to  compel  said  William  F.  Fiedler,  as  said  judge,  to 
allow,  sign  and  make  a  part  of  the  record  said  true  bill  of 
exceptions;  or  to  correct,  settle,  allow,  sign  and  make  the  same 
a  part  of  the  record ;  that  a  peremptory  mandamus  be  directed 
to  said  William  F.  Fiedler,  as  said  judge,  and  that  this  court 
impose  a  fine  not  to  exceed  five  hundred  dollars  ($500)  on  said 
William  F.  Fiedler,  as-  provided  by  Section  6756,  of  the  Re- 
vised Statutes  of  Ohio,  for  his  refusal,  without  just  excuse,  to 
sign  and  allow  said  true  bill  of  exceptions,  and  for  such  other 
relief  to  which  he  may  be  entitled." 

The  defendant  makes  the  following  answer: 

**The  defendant  for  his  answer  says  that  he  was  and  is  one 
of  the  duly  elected  and  qualified  judges  of  the  police  court  of 
the  city  of  Cleveland;  that  he  presided  at  the  trial  of  said  re- 
lator, who  was  charged  with  being  a  suspicious  person  and  tried 
on  same  at  the  February,  1905,  Term  thereof;  that  sundry  ex- 
ceptions to  the  ruling  of  the  court  were  taken  during  said  trial 
of  said  relator;  that  the  said  relator  had  been  convicted  of 
said  charge  and  that  a  motion  for  a  new  trial  had  been  filed  by 
said  relator;  that  a  bill  of  exceptions  was  filed  in  said  cause 
and  that  he,  the  said  William  F.  Fiedler,  was  requested  by 
said  relator  to  sign  and  seal  the  same,  but  the  defendant  denies 
that  the  said  bill  of  exceptions  was  a  true  and  correct  bill  of 
exceptions,  and  the  said  defendant  avers  and  says  that  the  bill 
of  exceptions  which  the  relator  requested  him  to  sign  and  seal 
did  not  contain  a  true  statement  of  the  facts  and  its  allegations 
are  untrue  and  colored,  for  which  cause  he,  the  said  William  F, 
Fiedler,  refused  to  sign  wd  seal  the  s^me." 
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The  question  to  be  determined  is  this:  Should  a  peremptory 
writ  be  allowed? 

The  defendant  is  one  of  the  judges  of  the  police  court  of  the 
city  of  Cleveland,  which  court  is  an  inferior  court  and  as  such 
the  subject  of  bills  of  exceptions  has  to  do  with  Section  6565  of 
the  Revised  Statutes,  which  reads: 

**That  in  all  cases  before  a  justice  of  the  peace,  mayor  or 
police  judge,  whether  tried  by  jury  or  the  justice,  mayor  or 
police  judge,  either  party  shall  have  the  right  to  except  to  the 
decisions  of  the  justice,  mayor  or  police  judge,  upon  any  mat- 
ters of  law  arising  in  the  case.  The  party  objecting  to  the 
decision  must  except  at  the  time  the  decision_is  made,  and  time 
shall  be  given  to  reduce  the  exceptions  to  writing,  but  not  more 
than  ten  days  nor  less  than  five  days  beyond  the  date  of  over- 
ruling the  motion  for  a  new  trial,  if  such  motion  be  made,  or 
from  the  date  on  which  the  decision  of  the  justice,  mayor  or 
police  judge,  is  rendered. 

**When  the  decision  objected  to  is  entered  on  the  record  and 
the  grounds  of  the  objection  appear  in  the  entry,  the  exception 
may  be  taken  by  the  party  causing  the  same  to  be  noted  at  the 
end  of  the  entry,  that  he  excepts,  but  when  the  decision  is  not 
entered  on  the  record  or  the  grounds  of  the  decision  do  not 
sufficiently  appear  in  the  entry,  or  exception  is  to  the  decision 
of  the  court  on  a  motion  to  direct  a  non-suit,  or  to  arrest  the 
testimony  from  the  jury,  or  for  a  trial,  because  the  verdict, 
or  if  a  jury  is  waived  the  finding  of  the  court,  is  against  the 
law  and  the  evidence,  or  on  the  admission  or  rejection  of  evi- 
dence, the  party  excepting  must  reduce  this  exception  to  writ- 
ing and  present  the  same  to  the  trial  justice,  mayor  or  police 
judge,  or  his  successor,  within  the  time  herein  limited,  and  if 
the  same  is  correct,  he  shall  sign  said  bill  of  exceptions  and 
file  tihe  same  with  the  papers  in  the  case,  and  note  such  signing 
and  filing  in  his  docket,  and  transmit  the  same  with  the  tran- 
script of  his  docket  and  original  papers,  within  ten  days  of  the 
date  of  such  signing,  to  the  clerk  of  the  court  of  common 
pleas  and  by  him  filed  and  entered  upon  his  trial  docket  as  in 
other  cases.  The  party  demanding  such  transcript  shall,  if  re- 
quired, pay  the  fees  of  the  justice,  mayor  or  police  judge,  there- 
for in  advance." 

A  feeling  has  grown  up  that  a  justice  of  the  peace  or  a  police 
judge  under  the  provisions  of  Section  6565,  Revised  Statutes, 
might  answer  that  the  bill  of  exceptions  tendered  was  not  a 
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true  bill  of  exceptions,  and  that  he  was  ready  to  sign  a  true 
bill,  which  answer  would  constitute  a  good  defense  against  an 
application  for  a  writ  of  mandamus.  In  other  wards,  that 
these  officers  were  not  called  upon  under  the  statute  to  settle 
the  bill  of  exceptions,  not  called  upon  to  make  suggestions  to 
counsel  nor  to  participate  or  take  any  part  in  the  framing  or 
preparation  of  such  bill. 

In  most  of  the  decisions  in  this  state  that  I  have  examined 
the  petition  in  mandamus  has  asked  to  have  the  bill  of  excep- 
tions, that  is,  the  particular  bill  of  exceptions,  attached  to  the 
petition  in  mandamus,  signed,  and  most  of  the  cases  seem  to 
have  gone  off  upon  the  theory  that  plaintiflF,  asking  to  have  that 
X)articular  bill  of  exceptions  signed  and  the  defendant  an- 
swering that  the  particular  bill  was  not  a  true  bill,  made  a  good 
defense.  A  somewhat  different  case  is  presented  in  this  action. 
The  petition  recites  that  application  was  made  to  the  judge  to 
<ign  '*a''  bill  of  exceptions;  that  he  arbitrarily  and  without 
just  cause  and  without  assigning  any  excuse  or  reason,  refused 
to  sign  said  bill  of  exceptions;  refused  to  point  out  to  counsel 
in  what  respect  the  bill  of  exceptions  was  not  correctj  refused 
to  correct  the  same;  refused  to  make  suggestions  to  defendant's 
counsel,  and  refused  to  give  relator  an  opportunity  to  correct 
same;  that  the  relator  had  offered  to  permit  defendant  to  cor- 
rect and  change  in  any  manner  he  might  desire,  or  that  relator 
would  make  any  changes  which  defendant  might  indicate,  but 
that  he  absolutely  refused  to  indicate  said  alleged  error  in  said 
true  bill  of  exceptions  or  to  correct  it. 

It  is  probable  that  the  learned  judge  below,  relying  upon  a 
number  of  decided  cases  in  this  state,  that  it  was  a  sufficient 
defense  in  a  mandamus  proceeding  in  answer  that  the  bill  was 
not  a  true  bill,  and  inferring  therefrom  that  a  judge  had  no 
further  duty  in  the  premises,  contented  himself  with  the  answer 
to  plaintiff's  counsel  that  the  bill  was  not  a  true  bill,  and  de- 
clined to  participate  in  settling  the  bill  or  to  make  suggestions 
in  reference  thereto.  We  think  that  under  the  settled  law  in 
this  state  and  elsewhere  the  answer  made  in  this  case  is  not 
sufficient  to  meet  the  allegations  of  the  petition. 
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Section  3,  on  page  211,  of  Powell  on  Appellate  Proceedings, 
says: 

**The  object  of  a  bill  of  exceptions  is  to  bring  into  the  record 
the  point  wherein  the  judge  is  supnnsed  to  have  erred,  which 
the  record  would  not  otherwise  show.  If  the  point  already 
fully  appeared  in  the  record,  the  bill  of  exceptions  is  entirely 
unnecessary.  It  is  intended  to  raise  a  question  of  law  upon 
a  single  point  in  the  case,  arising  out  of  the  proceedings  which 
otherwise  would  not  appear  in  the  record  and  not  to  bring  in 
review  the  merits  and  evidence  of  the  whole  case,  as  in  cases  of 
appeals,  but  bringing  into  the  record,  by  means  of  such  bill,  a 
concise  statement  of  the  facts  upon  which  such  point  of  law  is 
dependent,  and  the  decision  of  the  court  thereon.  This  is  done, 
not  for  the  purpose  of  any  effect  that  such  bill  of  exceptions 
may  have  in  the  same  court,  but  to  lay  the  foundation  for  pro- 
ceedings in  error,  upon  the  point  of  law  raised  by  it,  if  at  some 
future  time  it  should  be  thought  advisable  to  prosecute  such 
proceedings  in  error." 

Section  4  says: 

**The  bill  of  exceptions  is  a  statement  in  writing  of  the  ob- 
jection made  by  the  party  to  the  decision  of  the  court  on  a 
point  of  law,  clearly  stating  the  objection,  with  the  facts  and 
circumstances  upon  which  it  is  founded;  which  to  attest  its 
accuracy,  is  signed  and  sealed  by  the  judge  or  court  who  made 
the  decision.  This  is  done  for  the  sole  object  of  putting  the 
question  on  the  record;  and  when  the  question  fails  of  being 
properly  brought  upon  the  record  to  manifest  the  error,  the 
bill  of  exceptions  is  of  no  account,  and  has  no  influence  on  the 
case.  The  English  statute,  above  alluded  to,  provides  that 
*when  one  is  impleaded  before  any  of  the  justices,  alleges  an 
exception  praying  that  they  will  allow  it,  and  if  they  will  not, 
if  he  that  alleges  the  exception  writes  the  same,  and  requires 
that  the  justices  will  afSx  their  seals,  the  justices  shall  do  so, 
and  if  one  will  not,  another  shall ;  and  if,  upon  complaint  made 
of  the  justice,  "the  king  cause  the  record  to  come  before  him. 
and  the  exception  be  found  upon  the  roll,  and  the  plaintiff  show 
the  written  exception,  with  the  seal  of  the  justice  thereto  put, 
the  justice  shall  be  commanded  to  appear  at  a  certain  day, 
either  to  confp.=?s  or  deny  his  seal,  and  if  he  can  not  deny  his 
seal,  they  shall  proceed  to  judcrment  according  to  the  exception, 
as  it  ought  to  be  allowed  or  disallowed.'  The  principle  of  this 
statute  has  been  adopted  either  by  statute  or  practice  in  al- 
most all  the  United  States,  where  the  course  of  practice  is  in 
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accordance  with  that  of  the  common  law.    It  is  the  case  in  Ohio, 
both  in  civil  and  criminal  matters." 

Section  5  reads: 

**In  theory,  the  party  or  his  counsel,  in  taking  the  bill  of 
exceptions,  is  bound  to  prepare  and  draw  up  the  bill,  stating 
accurately  the  necessary  facts  of  the  case  upon  which  the  point 
of  law  depends,  with  the  decision  of  the  court  thereon,  to  which 
the  exception  is  taken;  and  in  case  the  same  is  not  true,  the 
judge  may  allege  that  reason  for  not  signing  and  sealing  it. 
But  in  practice,  the  judge,  whenever  the  bill  is  drawn  up  with 
any  fairness  and  truth,  will  amend  the  bill  to  conform  with 
his  understanding  of  the  facts  or  evidence  upon  which  the  ques- 
tion depends,  or  suggest  such  amendments,  and  when  made 
right,  sign  and  seal  it.  It  then  becomes  a  part  of  the  papers 
of  the  case  from  which  the  final  record  is  made  up,  and  it  is  as 
much  a  part  of  the  record  as  the  writs  and  pleadings.'* 

It  is  true,  no  doubt,  that  the  judge  is  not  required  to  pre- 
pare the  bill  of  exceptions.  It  is  doubtless  true  that  he  is  not 
called  upon  to  take,  any  important  part  in  its  preparation, 
but  a  party  before  the  court  is  entitled  to  have  any  exceptions 
that  he  may  have  taken  to  the  rulings  of  the  judge  tried  in  a 
higher  court.  The  statute  gives  him  this  right,  and  under  such 
circumstances  it  is,  it  seems  to  me,  perfectly  manifest  that  it  is 
the  duty  of  the  judge  to  reasonably  assist  in  carrying  out  the 
purposes  of  the  statute  in  this  respect.  It  is  the  duty  of  the 
judge  to  assist  the  litigant  before  him  to  the  enjoyment  of  this 
right  as  much  as  it  is  his  duty  to  protect  him  in  any  other  right 
that  he  may  be  asserting  in  such  a  court.  Judges  are  elevated  to 
the  bench,  in  theory  at  least,  on  account  of  their  learning  and 
probity,  but  it  is  their  duty  to  exercise  the  office  with  humility, 
and  they  should  manifest  an  entire  readiness  to  have  all  their 
rulings  tested  by  courts  above  them  in  authority.  To  this  end 
the  judge  should  render  such  reasonable  assistance  as  is  neces- 
sary to  perfect  a  bill  of  exceptions.  The  judge  has  advantage 
enough  in  the  fact  that  the  power  lies  with  him  finally  to  de- 
termine what  is  the  true  bill  of  exceptions.  If  he  is  lacking  in 
probity  or  actuated  by  revenge,  he  occupies  a  position  to  do 
great  harm  to  litigants,  and  on  the  presentation  of  a  petition 
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sueh  as  is  before  the  court  now,  the  answer  should  show  the 
degroe  of  willingness  and  effort  to  perfect  the  bill  of  exceptions 
just  indicated. 

Section  20,  page  244,  Powell  on  Appellate  Proceedings,  reads 
as  follows: 

**  Originally  it  was  supposed  that  the  judge  was  only  bound 
to  sign  the  bill  when  a  true  one  was  presented  to  him;  and 
where  there  was  any  objection  to  it,  he  was  not  required  to  aid 
in  its  correction,  and  might,  therefore,  refuse  to  sign  it.  But 
the  practice  has  for  a  long  time  been  otherwise,  as  has  been 
stated.  In  conformity  with  this  practice  the  Ohio  Code  of  Civil 
Procedure  provides,  that  'the  party  objecting  to  the  decision 
must  except  at  the  time  the  decision  is  made,  and  time  may  be 
given  to  reduce  the  exception  to  writing,  but  not  beyond  the 
term.'  *The  party  excepting  must  reduce  his  exception  to  writ- 
ing, and  present  it  to  the  court  for  allowance.  If  true,  it  shall 
be  the  duty  of  a  majority  of  the  judges  composing  the  court 
to  allow  and  sign  it.  If  the  writing  is  not  true,  the  court  shall 
correct  it,  or  suggest  the  correction  to  be  made,  and  it  shall 
then  be  signed. '  The  judge,  therefore,  has  no  right  to  reject  it 
because  he  may  say  it  is  untrue,  but  must  either  amend  it,  or 
suggest  the  necessary  amendment,  and  can  only  reject,  when 
such  amendment  is  refused  to  be  made.'' 

Note,  also.  Sections  34  and  35,  page  235,  by  the  same  author : 

**  Section  34.  It  is  the  duty  of  the  judge  who  tried  a  case 
to  sign  the  bill  of  exceptions,  when  properly  presented  to  him, 
as  has  been  stated,  and  to  use  his  endeavors  to  make  it  a  true  and 
fair  statement  of  the  intended  point  in  controversy.  If  the  bill 
presented  is  not  truthful  and  fair,  he  should  alter  it  and  make 
it  such,  or  suggest  what  alteration  should  be  made,  when  such 
alteration  can  be  made  in  the  draft,  or  when  necessary,  may 
require  it  to  be  re-drafted  in  accordance  with  such  suggestions'; 
for  he  is  not  bound  to  sign  a  bill  that  is  not  true. 

**  Section  35.  But  if  a  true  bill  of  exceptions  be  presented 
in  due  season,  upon  a  matter  excepted  to  at  the  proper  time, 
and  the  judge  refuses  to  allow,  sign  and  seal  it,  he  may  be  com- 
pelled to  do  so  by  a  writ  of  mandamus;  besides  he  would  be 
liable  to  an  action  for  the  injury  in  refusing  and  neglecting  to 
perform  his  duty  in  that  respect." 

**  Section  52.  The  judge  is  bound  in  duty  to  sign  the  bill 
of  exceptions  when  presented  to  him  in  due  time,  in  case  it  is 
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true;  and  if  not  true,  he  should  correct  it,  or  suggest  the  cor- 
rection to  be  made,  and  then  sign  and  seal  it  when  so  corrected. 
But  if  the  judge  or  court  should  refuse  to  execute  a  proper 
bill  of  exceptions,  the  party  has  a  right  to  compel  him  to  do  so 
by  a  writ  of  mandamus.  At  common  law  the  judge  was  only 
bound  to  sign  and  seal  the  bill,  when  a  true  one  was  presented, 
and,  therefore,  might  excuse  himself  by  saying  it  was  not  true; 
but  now  by  the  general  practice,  and  also  by  the  statute  in 
Ohio,  it  is  the  duty  of  the  judge,  in  case  he  finds  it  in  any  par 
ticular  not  true,  to  correct  it  or  suggest  the  correction  to  be 
made,  and  allow  reasonable  time  for  such  correction  to  be  made, 
and  when  presented  so  corrected,  should  then  sign  and  seal  it. 
Under  the  former  practice  it  was  sufficient  excuse  for  not  sign- 
ing that  it  was  not  true ;  but  it  is  apprehended  that  now,  under 
the  present  practice  and  the  artatute,  it  is  necessary  to  show 
something  further  as  an  excuse,  as  that  he  suggested  certain 
corrections  to  be  made,  in  order  to  make  it  true,  which  amend- 
ments were  refused  to  be  so  made,  or  that  the  bill  of  exceptions 
was  not  presented  in  time." 

The  views  just  stated  seem  to  be  supported  by  authority  in 
very  many  of  the  other  states  of  the  Union.  In  30  W.  Va.,  89, 
it  is  said: 

'*A  judge  is  required  by  the  statute  to  sign  a  bill  of  excep- 
tions only  on  the  condition  that  the  truth  of  the  case  be  fairly 
stated  therein.  The  statement  in  the  return,  not  traversed, 
that  these  bills  do  not  contain  the  truth  of  the  case,  must  be 
taken  as  conclusively  true  in  this  proceeding.  But  the  duty  of 
the  jud^e  is  not  ended  and  fully  discharged,  when  he  merely 
refuses  to  sign  a  particular  bill  tendered,  on  the  ground  that 
the  truth  of  the  case  is  not  fairly  stated  therein.  He  should  go 
further.  He  should  proceed  with  the  aid  of  counsel  to  settle 
the  bill  and  when  settled  to  sign  it.  Originally  it  was  supposed 
that  the  judge  was  bound  only  to  sign  the  bill  when  a  true  case 
was  presented  to  him,  and  when  there  was  any  objection  to  it, 
that  he  was  not  required  to  aid  in  its  correction,  and  might 
therefore  refuse  to  sign  it.  But  the  practice  for  a  long  time 
has  been  otherwise.  If  the  bill  presented  is  not  truthful  and 
fair,  the  judge  should  alter  it  and  make  it  such,  or  suggest  what 
alterations  should  be  made  when  such  alterations  can  be  made 
in  the  draft;  or,  when  necessary,  he  may  require  it  to  be  re- 
drafted in  accordance  with  such  suggestions;  for  he  is  not 
bound  to  sign  a  bill  that  is  not  true.  If  a  judge  therefore  re- 
fuse to  sign  a  proper  bill  or  proceed  to  settle  the  matter  of  a 
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bill  objected  to,  he  may  in  either  ease  be  compelled  by  man- 
damus to  act" 

The  rule  in  this  state  seem*  to  me  to  be  clearly  expressed  by 
Lane,  C.  J.,  in  a  case  reported  in  1  Ohio  Decisions,  Reprint,  page 
52,  where  it  is  said  ? 

**It  is  not  an  easy  hing  to  present  a  case  with  entire  truth 
by  a  bill  of  exceptions,  and  justice  requires  of  both  court  and 
counsel  to  unite  in  making  it  correct.  There  are  reciprocal 
rights  and  duties  for  both.  It  is  the  duty  of  the  court  to  carry 
into  the  record,  when  required,  every  one  of  their  judicial  acts; 
and  it  is  their  right  to  demand  from  counsel,  that  the  bill  of 
exceptions  shall  contain  every  element  which  the  court  assume 
as  the  basis  of  their  action.  If  the  court  decline  to  adopt  the 
counsel 's  draft,  common  fairness  requires  of  them  to  point  out 
the  cause  of  refusal,  so  that  objections  may  be  removed,  either 
by  an  amended  draft,  or  by  the  introduction  of  further  state- 
ments.!' 

As  I  have  indicated,  I  have  no  doubt  the  learned  judge  be- 
low is  more  than  ready  to  perform  his  duty  under  the  law,  and 
the  order  in  this  case  will  be  to  sign  and  settle  a  bill  of  excep- 
tions in  accordance  with  the  views  above  expressed. 

Sanders,  Cline  dc  Sanders,  for  relator. 
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MUNICIPAL  BXACnONS  FROM  GAS  COMPANIES. 

[Common  Pleas  Court  of  Franklin  County.] 

The  City  op  Columbus  v.  The  Columbus  Gas  Company.* 

Decided,  April  17,  1905. 

Municipal  Corpor<Uion9--Without  Rights  in  the  Streets — Which  Can 
Be  Sold  to  a  Oas  Compan^i^ — Exactions  for  Revesiue  or  for  Other 
Purposes   Void — Estoppel, 

1.  It  is  not  within  the  powers  conferred  upon  a  municipal  corporation 
to  exact  the  condition  in  bestowing  a  gas  franchise,  that  the  com- 
pany shall  pay  a  specified  sum  of  money  into  the  city  treasury  an- 
nually for  the  benefit  of  the  gias  and   light  liund;    and   this  is 


I 


I 


equally  true  whether  such  requirement  be  regarded  as  a  revenue  j 

measure  or  as  a  provision  to  meet  the  expense  of  inspection. 
2.  Inasmuch  as  a  municipaldty  has  no  rights  in  the  streets  which  it 
could  thus  dispose  of,  it  can  not  be  said  to  have  parted  with  any- 
thing of  value  on  the  faith  of  such  a  provision,  and  the  doctrine 
of  estoppel  does  not  apply  to  a  gas  company  making  the  defense 
of  invalidity  of  the  provision  after  having  submitted  thereto  for 
a  period  of  years. 

Bigger,  J. 

Upon  the  submission  of  this  case  on  demurrer  to  the  petition, 
I  decided  that  it  did  not  sufficiently  appear  from  the  petition 
itself  that  the  requirement  of  the  ordinance  granting  to  tht^ 
defendant  the  right  to  use  the  streets  and  alleys  of  the  city,  that 
it  should  pay  annually  to  the  city  the  sum  of  four  thousand 
dollars  was  a  revenue  measure,  to  warrant  the  court  in  so  hold- 
ing, but  that  this  could  only  be  determined  upon  a  full  hearing 
of  the  case.  Since  that  decision  the  case  has  been  heard,  a  jury 
having  been  waived  and  the  case  tried  to  the  court.  The  ques- 
tion, therefore,  before  the  court  for  determination  upon  this 
submission  is,  does  it  appear  that  this  requirement  that  the 
defendant  pay  the  sum  of  four  thousand  dollars  annually  to 
the  city  was  for  revenue  purposes,  or  a  reasonable  requirement 
for  inspection  purposes  and  to  enable  the  city  to  safeguard  the 

♦See  Columbus  v.  Cos  Company,  2  N.  P.— N.  S.,  277. 
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public  from  the  dangers  incident  to  the  business.  It  is  the 
claim  of  the  defendant  that  it  appears  both  from  the  terms  of 
the  ordinance,  which  was  made  a  part  of  the  petition,  and  from 
the  evidence  offered  upon  the  trial  that  this  was  a  provision 
intended  for  revenue  purposes  only  and  not  for  the  purposes  of 
inspection. 

After  a  careful  consideration  of  the  evidence  in  the  case  I 
can  not  escape  the  conclusion  that  this  requirement  was  intended 
as  a  provision  to  provide  for  inspection  on  the  part  of  the  city. 
In  the  first  place,  the  provisions  of  the  ordinance  itself  granting 
the  defendant  the  right  to  use  the  streets  and  alleys  of  the  city 
for  the  purpose  of  laying  its  pipes  is,  it  seems  to  me,  while  not 
conclusive  upon  this  point,  as  I  held  on  the  demurrer,  yet  of 
great  weight.  The  ordinance  expressly  provides  that  the  priv- 
ilege is  granted  upon  the  condition  that  the  said  Columbus 
Gas,  Light  &  Cok<j  Company,  its  successors  or  assigns,  shall 
annually  pay  to  the  City  of  Columbus,  for  the  benefit  of  the  gas 
and  light  fund  of  said  city,  the  sum  of  four  thousand  dollars. 
In  the  cases  which  have  been  cited  by  counsel  in  their  briefs,  in 
no  case  did  it  appear  that  there  was  an  express  provision  in 
the  contract  that  the  payment  should  be  for  any  other  purpose 
than  inspection,  and  apparently  there  was  no  question  raised 
in  any  of  them  but  that  the  reservation  was  for  inspection  pur- 
poses, the  question  being  as  to  the  reasonableness  of  the  exaction. 

The  Supreme  Court  of  the  United  States  held,  in  the  case 
of  The  Postal  Telegraph  Company  v.  Ta/iflor,  192  U.  S.,  64,  that 
courts  are  not  to  be  deceived  by  the  mere  phraseology  in  which 
an  ordinance  may  be  couched,  where  it  appears  conclusively  that 
it  was  passed  for  an  unlawful  purpose,  and  not  for  the  one  stated 
therein.  That  is,  it  was  held  that  although  the  ordinance  pro- 
vided for  a  payment  for  a  proper  purpose,  yet  if  it  appeared 
from  the  evidence  that  it  was  in  fact  an  imposition  for  revenue 
purposes  it  could  not  be  upheld.  But  in  the  case  at  bar  the 
contract  itself  expressly  states  the  purpose  to  which  the  money 
is  to  be  devoted,  to-wit,  to  the  gas  and  light  fund  of  the  city. 
That  is,  it  was  a  requirement  that  the  defendant  company 
should  pay  towards  defraying  the  cost  to  the  city  of  lighting 
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its  public  buildings  and  streets  the  sum  of  four  thousand  dollars 
per  annum. 

In  the  argument  upon  the  demurrer  it  was  contended  by 
counsel  for  the  city  that  this  provision  of  the  contract  was  not 
conclusive,  and  that  it  was  not  important  whether  it  went  into 
one  fund  or  another,  if  in  fact  the  sum  paid  was  reasonably 
necessary  to  indemnify  the  city  for  the  cost  of  the  inspection 
in  discharging  this  duty  to  safeguard  the  public  from  the  dan- 
gers incident  to  the  use  of  gas.  I  accepted  this  view  of  counsel 
for  the  city  upon  the  demurrer  and  held  that  this  alone  would 
not  be  conclusive  of  the  question.  But  the  evidence  in  this  case 
discloses  that  as  a  matter  of  fact  the  city  has  not  provided  by 
ordinance  at  any  time  since  1892  for  the  regulation  or  inspec- 
tion of  the  gas  companies,  nor  has  any  resolution  or  ordinance 
been  passed  appointing  an  inspector  or  fixing  the  compensation 
for  his  services.  It  is  true  Mr.  Rose,  the  assistant  city  clerk, 
testified  that  it  did  not  necessarily  follow  because  no  provision 
had  been  made  by  ordinance  for  the  creation  for  such  an  office, 
that  there  had  been  no  expense  to  the  city  on  account  of  the 
inspection  of  the  work  of  the  defendant  gas  company,  and  1  hat 
it  would  be  necessary  in  order  to  determine  that  questior  to 
make  an  inspection  of  a  vast  amount  of  vouchers  on  file  in  the 
city  departments  which  he  had  not  made  and  to  do  which  would 
require  a  very  great  deal  of  time  and  labor.  But  employes  and 
officers  of  the  defendant  company  who  have  been  with  the  com- 
pany for  many  years  testified  that  they  never  knew  of  any 
inspection  during  the  period  since  the  passage  of  this  ordinance 
granting  to  the  defendant  the  use  of  the  city  streets  and  alleys, 
nor  of  any  expense  incurred  by  the  city  in  any  way,  either  for 
examination  of  gas  made  and  furnished  by  the  defendant  com- 
pany to  its  consumers  or  of  its  pipes.  The  position  and  oppor- 
tunities of  these  witnesses  to  know  are  such  that  had  there  been 
any  such  expenditure  on  the  part  of  the  city  by  reason  of  the 
conduct  of  the  defendant's  business,  it  is  inconceivable  that 
they  would  not  have  had  any  knowledge  of  it. 

It  is  true  a  copy  of  the  ordinance  passed  by  the  city  council 
on  October  1,  1900,  has  been  since  the  hearing,  by  agreement  of 
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both  sides,  offered  in  evidence,  which  ordinance  defines  the 
duties  of  an  officer  denominated  **  inspector  of  plumbing  and 
gas  fitting/'  and  which  it  is  agreed  was  repealed  in  October, 
1903.  This  ordinance  does  not  purport  to  create  such  an  office, 
and  whether  or  not  such  office  was  ever  created,  and  if  so  whether 
there  was  ever  any  appointment  made  to  fill  it  or  any  expense 
incurred  by  the  city  on  account  of  such  offiee  does  not  appear. 
The  duties  of  this  officer,  as  defined  by  this  ordinance  were  to 
inspect  the  new  buildings  or  the  buildings  which  were  being 
repaired  within  the  city  limits,  and  to  see  that  all  plumbing  and 
house  drainage  is  done  in  accordance  with  law  and  the  ordi- 
nances of  the  city,  etc.  lie  is  required  to  make  such  inspection 
on  application  of  the  owner  or  contractor  of  any  building  in 
course  of  construction  or  repair. 

I  observe  first  as  to  this  that  it  does  not  appear  that  he  has 
any  duties  to  perform  with  reference  to  the  gas  fitting  in  the 
house,  but  only  as  to  the  plumbing  and  drainage,  and  for  this 
inspection,  of  course,  the  defendant  company  could  not  be 
charged. 

But  there  is  a  further  reason  why,  in  my  opinion,  this  is 
not  an  expenditure  which,  even  if  for  the  inspection  of  gas 
fitting  could  be  charged  against  the  defendant  company,  if  it 
be  conceded  that  the  city  has  a  right  to  require  the  defendant 
company  to  pay  any  sum  annually  for  any  purpose.  It  is  true 
upon  the  demurrer  I  stated  that,  in  my  opinion,  this  would  be 
a  proper  matter  for  consideration  in  determining  what  ainount 
the  city  might  exact  from  the  defendant,  but  I  am  not  bound 
by  the  views  there  stated  if  upon  further  consideration  I  con- 
clude they  are  unsound. 

The  city  was  authorized  by  statute  to  consent  to  the  use  of 
the  streets  and  alleys  by  the  defendants,  and  in  my  opinion  its 
duty  of  supervision  of  the  defendant  extended  no  further  than 
the  grant  and  permission;  that  is  to  lay  the  pipes  of  the 
defendant  company  in  the  streets  and  alleys  of  the  city.  The 
plumbing  and  gas  fitting  in  the  houses  of  the  citizens  belongs 
not  to  the  company,  but  to  the  owners  of  the  houses.  If  they 
desire  to  purchase  and  use  gas  in  lighting  or  heating  their 
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houses,  it  is  their  duty  to  take  proper  precautions  to  provide 
safe  gas-fitting  in  their  houses.  This  is  not  the  duty  of  the 
defendant  company,  and  it  can  not  be  reasonably  charged  with 
the  supervision  and  inspection  of  gas-fittings  in  the  houses  of 
its  customers. 

The  law  expressly  authorizes  municipal  corporations  to  license 
dealers  in  powder  and  other  explosives,  and  such  reasonable 
sum  may  be  exacted  as  will  provide  inspection  and  regulation 
of  the  storage  and  transmission  by  such  dealers  of  these  dan- 
gerous substances.  But  clearly  they  could  not  be  held  responsi- 
ble for  the  failure  of  their  customers  to  provide  safe  receptacles 
for  it  after  it  was  delivered  to  them ;  nor  could  they  be  charged 
with  inspection  and  supervision  to  insure  such  safe  conduct  on 
the  part  of  their  customers.  No  more  can  the  defendant  com- 
pany be  charged  with  the  inspection  and  regulation  of  gas- 
fitting  in  the  houses  of  their  customers.  The  same  may  be  said 
as  to  the  statute  which  authorizes  a  municipal  corporation  to 
invest  the  fire  engineer  or  other  officer  of  the  city  with  the 
duty  of  being  present  at  all  fires  and  to  investigate  the  causes 
thereof  and  provide  compensation  for  such  services.  This  it 
seems  to  me  is  too  remotely  connected,  if  at  all,  with  the  privilege 
granted  to  the  defendant  company  to  be  taken  into  considera- 
tion. 

I  also  called  attention  to  Section  2484  of  the  Revised  Statutes 
in  deciding  the  demurrer  and  expressed  the  opinion  that  the 
expense  of  such  inspection  of  meters  and  gas  would  be  a  propor 
consideration  in  determining  what  amount  should  be  required 
to  be  paid  by  the  defendant.  But  upon  further  consideration 
I  do  not  see  any  reason  for  saying  that  this  may  be  charged  to 
the  defendant.  There  is  no  statutory  provision  authorizing  it 
to  be  charged  to  the  defendant  The  city  is  not  required  to  have 
such  an  officer  and  the  evidence  satisfies  me  it  never  has  had  such 
an  officer.  The  fact  that  the  city  has  never  appointed  such  an 
officer  is  strong  proof  that  it  is  not  regarded  as  necessary  by  the 
city,  as  the  creation  of  new  offices  by  municipal  corporations 
rarely  falls  short  of  the  actual  necessities  of  the  case. 

It  is  contended  by  counsel  representing  the  city  that  evidence 
as  to  what  the  city  has  actually  done  in  the  way  of  providing 
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for  inspection  or  regulation  of  the  defendant  is  not  competent, 
and  that  even  if  it  appeared  that  it  has  not  applied  the  money 
exacted  of  the  defendant  to  the  proper  purpose  that  this  is  no 
defense  for  the  defendant.  This  is  undoubtedly  true.  If  this 
stipulation  for  an  annual  payment  to  the  city  was  one  properly 
made  for  a  proper  purpose,  the  city  being  authorized  to  make 
sueh  an  exaction,  the  fact  that  the  city  may  not  have  made  the 
proper  use  of  it  would  not  have  been  a  defense,  as  the  city 
might  be  compelled  to  make  the  proper  use  of  the  money.  But 
the  question  before  the  court  for  determination  is,  was  this 
regulation  for  payment  one  mad-e  for  revenue  purposes  and 
therefore  void,  or  was  it  such  a  stipulation  for  payment  as  the 
city  might  properly  require  to  enable  it  to  make  proper  inspec- 
tion to  safeguard  the  public  from  the  dangers  incident  to  the 
business.  The  ordinance  itself  certainly  does  not  make  it  clear 
that  it  was  for  the  latter  purpose.  Indeed,  if  the  terms  of  the 
ordinance  itself  are  to  be  taken  as  conclusive,  it  is  a  provision 
for  the  payment  by  the  defendant  for  revenue  purposes  only. 
But  the  city's  contention  is  that  this  is  not  conclusive  and  this 
may  be  conceded.  Neither  in  my  opinion  is  the  fact  that  there 
may  possibly  be  expenses  incurred  by  the  city  in  the  way  of  in- 
spect ion,  etc.,  conclusive. 

The  construction,  therefore,  which  the  city  itself  has  put  upon 
the  matter  by  its  own  conduct  is  most  persuasive  as  to  the  object 
and  purposes  of  the  exaction,  and  looking  to  the  construction 
put  upon  it  by  the  city  itself  leads  irresistibly  to  the  conclusion 
that  it  was  a  provision  purely  for  revenue,  and  therefore  it  is 
without  authority  of  law  and  void.  If  this  be  true,  there  can  bo 
no  element  of  est9ppel  involved. 

In  deciding  the  demurrer  I  said,  if  it  appeared  that  this 
requirement  was  for  a  purpose  for  which  the  city  might  rightly 
require  the  defendant  to  pay  if  authorized  by  statute,  that  even 
if  there  was  defect  of  power  in  the  municipal  authorities,  be- 
cause of  a  want  of  such  statutory  authority,  so  long  as  the 
defendant  continued  to  enjoy  the  grant  it  was  estopped  to  ques- 
tion the  right  of  the  city  to  exact  it.  But  if  this  requir.^ment  was 
for  revenue  purposes,  then  it  was  a  tax  pure  and  simple,  and  not 
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even  the  Legislature  could  authorize  such  a  tax  for  the  purpose 
of  replenishing  the  city  treasury.  In  such  ease  there  is  not  only 
a  defect  of  power  in  the  municipal  authorities,  but  there  is  want 
of  capacity  to  receive  such  power,  and  the  principle  that  where 
there  is  only  a  defect  of  power  a  corporation,  while  continuing 
to  enjoy  the  grant  is  estopped,  does  not  apply.  Equitable  estop- 
pel rests  upon  the  principle  that  the  party  seeking  to  enforce 
the  principle  of  estoppel  has  parted  with  something  of  value,  and 
has  been  placed  in  a  worse  position  than  he  would  otherwise 
occupy  by  reaaon  of  the  conduct  which  it  is  claimed  gives  rise 
to  the  estoppel.  But  as  the  city  has  no  right  in  the  streets 
which  it  could  sell  to  the  defendant,  it  parted  with  nothing  of 
value,  and  there  does  not  seem  to  be  any  principle  of  estoppel 
involved  in  such  a  case. 

An  instructive  case  on  the  principle  of  estoppel  on  account 
of  stipulations  in  a  grant  of  this  sort,  as  against  a  corporation 
continuing  to  enjoy  the  grant,  will  be  found  in  the  case  of 
M<icklin  V.  The  Home  Telephone  Co,  et  al,  1  C.  C— N.  S.,  373, 
and  aflSrmed  by  the  Supreme  Court  in  70  0.  S.,  page  507. 

Although  I  expressed  the  view  in  deciding  the  demurrer  that 
the  city  had  the  right  to  require  the  pajrment  of  such  sum  as 
would  insure  a  proper  inspection-  and  cover  the  reasonable  exr 
pense  to  the  city  of  taking  proper  precaution  to  guard  against 
the  dangers  incident  to  the  business,  upon  further  and  more 
extended  consideration  of  the  case  upon  this  hearing,  I  am  of 
opinion  that  such  power  has  not  been  reposed  in  municipal 
corporations.  It  is  an  established  principle  of  law,  applicable 
to  the  powers  of  municipal  corporations,  that  they  posses  only 
such  powers  as  are  expressly  granted  by  statutes  and  such  as 
are  essential  to  carry  into  effect  the  powers  which  are  expressly 
granted,  and  this  does  not  mean  such  as  are  merely  convenient, 
but  such  as  are  indispensable.  There  was  no  statute  at  the  time 
when  this  ordinance  was  passed  which  expressly  authorized  a 
municipal  corporation  to  require  such  payment  from  gas  com- 
panies as  a  condition  to  the  grant  of  the  right  to  use  the  streets 
and  alleys  of  the  municipality.  Is  it  necessarily  implied  in 
order  to  carry  out  the  powers  which  are  expressly  granted  and 
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indispensable  thereto?  I  think  not.  The  only  express  grant 
of  power  to  municipalities  by  statute  to  regulate  gas  companies 
is  found  in  Section  3550  of  the  Revised  Statutes.  This  section 
provides  that— 

**A  company  organized  for  the  purpose  of  soipplying  gas  for 
lighting  the  streets  and  public  and  private  buildings  of  a  city, 
village,  town  or  township,  may  manufacture,  sell  and  furnish 
the  gas  required  therein  for  such  or  other  purposes,  •  •  • 
and  such  companies  may  lay  conductors  for  conducting  gas 
through  the  streets,  etc.,  with  the  consent  of  the  municipal 
authorities  of  the  city,  village,  or  town,  etc.,  and  under  sruch 
reasonable  regulations  as  they  may  prescribe." 

As  counsel  for  the  defendant  says,  the  principal  purpose  and 
object  of  this  section  is  to  authorize  gas  companies  to  manufac- 
ture and  sell  gas  in  municipalities  and  to  lay  their  pipes  in  the 
streets  and  alleys  with  the  consent  of  the  city,  under  such  reason- 
able regulations  as  the  municipal  authorities  may  prescribe,  and 
that  it  only  incidentally  confers  a  power  upon  municipal  corpo- 
rations. It  would  seem  that  if  the  Legislature  had  intended  to 
confer  such  extensive  power  as  was  here  attempted  to  be  exer- 
cised by  the  city,  that  it  would  have  granted  it  in  express  terms. 
As  Judge  Spear  says  in  Ravenna  v.  The  Pennsylvania  Company, 
45  0.  S.,  page  123 : 

**  Municipal  corporations  are  capable  of  exercising  police 
powers;  but  when  the  question  is  whether  such  an  organization 
has  authority  to  enact  a  particular  ordinance,  it  must  be  shown 
that  the  power  to  do  the  particular  thing  in  the  way  marked  out 
has  been  given,  either  expressly  or  by  clear  implication." 

That  it  was  not  expressly  given  by  any  statutory  enactment  is 
clear;  nor  do  I  think  it  is  clearly  to  be  implied.  The  Legislature 
has  not  clothed  municipal  corporations  with  plenary  police  pow- 
ers. This  is  manifest  from  the  numerous  special  grants  con- 
tained in  the  statutes,  and  in  this  connection  I  call  attention 
to  the  fact  that  Section  3461,  which  authorizes  telegraph  com- 
panies to  construct  their  lines  upon  the  streets  of  a  municipality, 
expressly  provided  that  nothing  contained  in  it  should  be  so 
construed  as  to  authorize  any  municipal  corporation  to  demand 
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or  receive  any  compensation  for  the  use  of  a  street,  alley  or  pub- 
lic way  beyond  what  may  be  necessary  to  restore  the  pavement 
to  its  former  state  of  usefulness.  The  business  of  constructing 
and  maintaining  telegraph  lines  in  the  streets  of  a  municipality 
does  not  seem  to  differ  materially  from  the  business  of  construct- 
ing and  maintaining  gas  mains  and  pipes  in  such  streets.  Nor 
do  I  perceive  in  what  respect  the  one  is  more  dangerous  than  the 
other.  In  either  ease  it  is  necessary  to  make  excavations  in  the 
streets  which  necessitates  the  repair  of  the  pavements.  One  of 
the  principal  dangers  in  either  case  undoubtedly  arises  from  the 
excavation  itself  before  it  is  filled,  or  after  it  has  been  filled 
from  the  settling  of  the  earth  resulting  in  uneven  places  in 
the  pavement  and  consequent  danger  to  persons  using  the  street. 

It  appears  from  the  evidence  in  this  case  that,  artificial  gas 
in  a  main  is  practically  without  danger  to  the  public.  Unlike 
natural  gas  it  is  conveyed  at  a  low  pressure  and  the  presence  of 
such  mains  in  the  streets  is  no  more  dangerous,  and  indeed  less 
dangerous  than  the  presence  of  telegraph  lines,  practically  the 
only  danger  from  the  use  of  gas  being  from  the  negligence  of 
the  users  in  permitting  it  to  escape  in  their  dwelling-houses. 
Yet  the  Legislature  by  the  enactment  of  this  statute,  which  was 
passed  shortly  prior  to  Section  3550,  which  alone  confers  any 
power  upon  municipalities  to  regulate  gas  companies,  instead 
of  recognizing  any  right  in  municipalities  in  the  exercise  of 
police  power  to  exact  money  from  telegraph  companies  for  the 
use  of  the  streets,  provides  expressly  that  only  a  sum  sufficient 
to  restore  pavements  to  their  former  condition  could  be  exacted. 

In  the  light  of  this  fact,  and  in  the  absence  of  express  grant 
of  power  to  require  such  payment  of  gas  companies,  is  there  any 
ground  to  hold  that  such  power  with  reference  to  the  use  of 
streets  by  gas  companies  is  necessarily  implied  ?  This  provision 
of  Section  3461  was  but  a  recognition  of  the  general  legal  doc- 
trine that  municipal  corporations  have  no  proprietary  rights 
in  the  streets  which  they  can  sell.  Is  it  reasonable  to  suppose 
that  shortly  after  the  enactment  of  Section  3461,  and  with 
reference  to  the  use  of  the  streets  which  is  not,  as  it  appears  to 
me,  different  in  any  essential  element  from  that  of  their  use  by 
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telegraph  lines,  that  such  a  power  not  expressly  conferred  is 
necessarily  to  be  applied  from  the  provision  with  reference  to 
regulation  in  connection  with  the  laying  of  pipes  in  the  streets 
and  alleys?  The  provision  of  Section  3461,  that  that  section 
shall  not  be  construed  to  grant  such  a  right  in  itself  negatives 
the  idea  that  there  is  any  such  general  right  of  police  regula- 
tion in  municipal  authorities,  else  where  the  necessity  to  guard 
against  a  construction  of  that  special  statute  Which  would 
confer  it?  Such  a  construction  would  be  harmless  if  that 
power  already  existed  in  municipal  authorities.  It  is  hardly  to 
be  presumed  that  the  Legislature  shortly  after  the  enactment  of 
Section  3461,  and  with  reference  to  a  similar  use  of  the  streets 
by  another  class  of  corporations,  should  leave  to  implication  a 
right  to  the  general  and  unrestricted  exercise  of  such  a  power. 
Again,  the  ordinance  in  question  here  in  terms  requires  in  ad- 
dition to  the  payment  of  four  thousand  dollars  per  annum 
numerous  regulations  as  to  the  use  which  the  defendant  might 
make  of  the  streets,  and  in  my  opinion  this  is  the  extent  of  the 
city's  rights  to  impose  conditions  under  the  provisions  of  Section 
3550.  The  ordinance  expressly  stipulates  that  the  defendant 
company  should  relay  and  replace  all  pavements  disturbed  by 
it  within  fifteen  days,  in  as  good  condition  as  before  the  exca- 
vation was  made,  and  to  save  and  keep  the  city  free  and  harm- 
less from  all  damages  and  expenses  that  may  happen  to  any  per- 
son by  reason  of  anything  done  by  the  company.  The  evidence 
shows  that  whenever  the  city  found-  it  necessary  to  make  re- 
pairs to  pavements  which  have  been  broken  by  the  defendant 
company,  it  presented  its  bill  to  the  company  which  was  prompt- 
ly paid.  Aside,  therefore,  from  the  four  thousand  dollars  re- 
quired to  be  paid  annually  by  the  defendant,  the  ordinance  ex- 
pressly requires  the  defendant  to  do  what  the  Legislature  had 
shortly  before  declared  was  the  limit  of  the  city's  right  with  ref- 
erence to  telegraph  companies  using  its  streets,  and  I  have 
reached  the  conclusion  that  under  the  terms  of  Section  3550  this 
was  the  extent  of  the  city's  right  to  regulation  of  the  use  of  the 
city's  streets  by  the  defendant,  and  that  it  had  no  power  to  re- 
quire an  annual  payment  of  any  sum  of  money  for  the  benefit 
of  the  gas  and  light  fund  of  the  city. 
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In  my  opinion  the  ccnclusions  here  announced  are  supported 
by  the  decision  of  the  Supreme  Court  in  the  case  of  Ravenna  v. 
Petmsylvania  Company ^  45  O.  S.,  118;  Macklin  v.  The  Home 
Telephone  Company  et  al,  decided  by  the  Circuit  Court  of  Hock- 
ing County,  1  C.  C— N.  S.,  page  373,  and  affirmed  by  the  Su- 
preme court  of  Ohio,  70  O.  S.,  page  507,  under  the  caption  of 
The  City  of  Findlay  v.  T/<^  Home  Telephone  Compamy. 

My  conclusion  is,  therefore,  that  the  city  is  not  entitled  to  re- 
cover anjrthing  of  the  defendant  by  reason  of  this  provision  in 
the  ordinance,  and  the  finding  and  judgment  are  in  favor  of  the 
defendant. 

I  will  note  an  exception  by  the  plaintiff. 

/.  M.  Butler,  for  plaintiff. 

E.  L.  DeWitt,  for  defendant. 


MDCOVERY  or  MONEY  BY  COUNTY  PAID  ON  ILLEGAL 
BRIDGE  CONTRACTS. 

[Common  Pleas  Court  of  Sandusky  County.] 

State,  ex  rel  M.  W.  Hunt  v.  S.  M.  Fronizer  et  al. 

Decided,  April,  1905. 

Constitutional  haw — Section  1277.  Authorizing  Recovery  by  County  of 
Money  Paid  on  Illegal  Contracts — Auditor's  Certificate — as  Re- 
quired hy  Section  2834b — Ignoring  of  Statute  not  Justified  by  an 
Emergency — Pleading — Voluntary  Payment — Res  Judicata — Equit- 
able Rights, 

1.  A  demurrer  to  an  answer,  which  denies  the  averments  of  fraud  In 

the  petition  and  alleges  that  the  price  charged  was  reasonable, 
that  no  damage  has  resulted  to  the  plaintiff,  and  that  non-com- 
pliance with  statutory  requirements  was  Inadvertent  rather  than 
willful,  raises  different  questions  from  those  presented  on  de- 
murrer to  the  petition,  and  should  be  determined  Independently  of 
the  ruling  on  the  demurrer  to  the  petition. 

2.  The  clause  restricting  the  operation   of  Section   28346,  as  to  the 

making  of  certain  contracts  by  public  officials  and  the  auditor's 
certificate  issue  certifying  that  the  money  therefor  is  on  hand  or 
in  process  of  collection,  does  not  apply  to  county  commissioners. 
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and  the  act  Is  therefore  not  invalid  as  to  them,  whatever  may  be 
the  effect  of  the  restriction  as  to  officials  to  whom  it  does  apply. 

3.  While  it  is  the  duty  of  county  commissioners  to  keep  county  bridges 

in  a  reasonably  safe  condition,  they  are  not  in  consequence  thereof 
justified  in  ignoring  statutory  provisions  as  to  repair  or  new  con- 
struction. 

4.  The  rule  as  to  voluntary  payment  does  not  apply  to  a  voluntary  pay- 

ment by  public  officials  of  a  claim  contracted  without  authority  by 
law. 

5.  The  fact  that  claims  were  regularly  allowed  and  ordered  paid  by  the 

proper  officials  is  not  res  judicata,  when  these  claims  were  founded 
on  contracts  which  were  invalid  for  non-compliance  with  statutory 
requirements. 

6.  In  a  suit  brought  under  Section  1277,  authorizing  the  recovery  of 

money  paid  out  of  the  county  treasury  under  an  illegal  contract, 
•the  failure  of  the  defendant  company,  to  whom  the  money  was  paid 
for  the  construction  of  certain  bridges,  to  pray  for  the  surrender 
of  the  bridges,  is  not  a  ground  for  a  denial  to  the  company  of  its 
equitable  rights  in  the  premises. 

WiLDMAN,  J. 

On  demurrers  of  plaintiff  to  answers  of  the  Bellefontaine 
Bridge  &  Iron  Company,  and  others. 

This  case  is,  as  I  understand,  one  of  a  number  instituted  in 
Sandusky  and  olher  counties  involving  questions  of  great  im- 
portance to  the  public  and  to  persons  and  corporations  dealing 
with  the  counties  through  the  o^cials  of  the  latter. 

The  actions  are  brought  under  the  powers  understood  to  be 
conferred  by  Revised  Statutes,  1277,  as  now  amended.  This  sec- 
tion authorizes  prosecuting  attorneys  to  institute  actions  in  the 
name  of  the  state  to  restrain  any  contemplated  misapplication 
of  county  funds,  or  the  completion  of  any  illegal  contract,  or  to 
recover  back,  for  the  use  of  the  county,  public  moneys  already 
misapplied  or  illegally  drawn  out  of,  or  withheld  from,  the 
county  treasury,  or  to  recover,  for  the  benefit  of  the  county,  any 
damages  resulting  from  the  execution  of  any  such  illegal  con- 
tract. 

The  plaintiff  here,  suing  the  Bellefontaine  Bridge  &  Iron  Com- 
pany and  certain  of  its  agents,  seeks  to  recover,  in  separate 
causes  of  action,  moneys  of  the  county  paid  through  said  agents 
to  said  bridge  and  iron  company. 
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It  is  claimed  that  these  moneyfi  were  paid  as  the  consideration 
for  the  constni<?ting  and  furnishing  to  said  county  of  certain 
bridges  by  said  bridge  and  iron  company  pursuant  to  attempted 
contracts  fraudulently  and  illegally  entered  into  by  some  of  the 
commissioners  of  said  county  with  said  bridge  and  iron  com- 
pany; that  the  bridges  were  so  paid  for  at  a  price  more  than 
double  their  real  value;  that  the  transactions  were  fraudulent 
as  between  said  company  and  said  commissioners  and  illegal  by 
reason  of  n')n-c  m;  Jinicc  with  the  statutory  requirements  of 
Ohio  as  to  such  contracts. 

Demurrers  to  the  petition  were  overruled  by  another  judge 
of  this  court,  and  his  opinion  is  found  reported  in  2  N.  P.— N. 
S.,  373. 

The  questions  now  before  the  court  arise  upon  demurrers  to 
the  answers  of  the  bridge  and  iron  company  and  S.  M.  Fronizer 
and  N.  V.  Elliott,  its  agents. 

It  is  claimed  in  behalf  of  said  defendants  that  the  petition  is 
defective  calling  for  no  answer,  and  that  as  the  demurrers  to  the 
answers  search  the  record,  they  should  be  overruled  for  that 
reason. 

The  question  of  the  suflRciency  of  the  petition  having  been 
passed  upon  by  another  judge  of  this  court,  I  should  be  reluctant 
to  hold  the  petition  insufficient,  whatever  might  be  my  personal 
views;  but  it  is  perhaps  unnecessary  at  present  to  discuss  the 
question  as  to  whether  the  decision  made  upon  the  demurrers  to 
the  petition  was  correct  or  otherwise,  in  view  of  the  fact  that  the 
answers  now  attacked  deny  all  averments  of  fraud  contained  in 
the  petition,  and  substantially  allege  that  the  claimed  non-com- 
pliance with  statutory  requirements  was  inadvertent  rather  than 
willful.  The  answers  also  deny  that  the  price  of  said  bridges 
was  excessive;  deny  all  damages  to  the  county  or  the  plaintiffs 
and  affirmatively  allege  matters  of  claimed  defense. 

As  by  the  demurrers  to  these  answers  the  plaintiff  admits  all 
of  the  material  allegations  of  said  answers  to  be  true,  quite  a 
different  case  is  presented  for  the  consideration  of  the  court  from 
that  involved  in  the  hearing  of  the  demurrers  to  the  petition. 

Only  one  of  the  acts  or  omiissions  mentioned  in  the  petition,  as 
constituting  non-compliance  with  the  law  and  thereby  invalidat- 
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ing  the  bridge  contracts,  is  conced^^d  by  the  answers.  That  one 
is  the  alleged  lack  of  the  auditor's  certificates  required  by  Re- 
vised Statutes,  28346— certificates  as  a  pre-requisite  to  the  maK- 
ing  of  such  contracts,  that  the  money  required  for  the  payment 
of  the  obligations  was  in  the  treasury  or  levied  and  in  process 
of  collection. 

At  the  outset  of  my  inquiry  I  find  the  question  of  the  consti- 
tutionality of  this  section,  raised  by  counsel  for  one  of  the  de- 
fendants, a  question  of  vital  importance;  for  if  the  statutory 
requirement  of  an  auditor's  certificate  is  itself  invalid,  this  at- 
tack on  the  bridge  contracts  must  fail. 

This  statute  is  one  of  wide  scope,  embracing  within  its  terms 
contracts  not  only  of  county  commissioners,  but  of  township 
trustees  and  boards  of  education  of  certain  school  districts.  It 
is  insisted,  however,  that  broad  as  it  is,  it  does  not  operate  uni- 
formly throughout  the  state,  and  hence  violates  the  constitu- 
tional provision  as  to  acts  of  a  general  nature.  It  is  said  that 
in  express  terms  it  excepts  from  its  operation  cities  of  a  certain 
class  and  certain  grades. 

This  court  has  up  to  this  time,  in  common  with  other  courts, 
treated  the  act  as  valid ;  and  I  am  not  aware  that  it  has  hereto- 
fore been  assailed.  Probably  its  supposed  unconstitutionality 
has  been  suggested  by  the  recent  judicial  overthrow  of  other 
legislation  containing  somewhat  similar  restrictions  as  to  oper- 
ation. 

My  impression  of  this  particular  act  is  that  the  restrictive 
clause  refers  to  school  boards  and  not  to  county  commissioners ; 
that  it  is  only  the  transactions  of  boards  of  education  of  any 
school  district  '*in  cities  of  the  first  class,"  etc.,  that  are  ex- 
empted from  the  operation  of  the  statute.  Why  the  exception, 
it  is  perhaps  not  worth  while  now  to  inquire.  Nor  is  it  neces- 
sary to  determine  whether  or  not  the  act  is  in  any  wise  invali- 
dated by  thds  clause.  It  is  enough  for  the  present  case  to  hold 
that  even  if  unconstitutional  as  to  school  boards,  it  does  not 
follow  that  it  is  so  as  to  county  commissioners.  My  judgment  is, 
that  the  act  is  valid  in  its  application  to  transactions  such  as 
those  in  question  in  this  action. 
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Assuming  the  constitutionality  of  the  statute  requiring  the 
auditor's  certificate,  and  in  view  of  the  concession  in  the  answer 
demurred  to,  that  no  such  certificates  were  filed  before  the  mak- 
ing of  the  contracts  with  the  bridge  company,  the  contracts  were, 
one  and  all,  void  by  the  terms  of  the  act.  No  rights  accrued  to 
either  bridge  company  or  county  by  virtue  of  the  written  stipu- 
lations. If  suit  had  been  instituted  by  the  county  commissioners 
before  the  construction  of  the  bridges  for  specific  performance 
or  damages,  or  by  the  bridge  company  after  construction  for  the 
contract  price  as  stipulated,  no  recovery  could  have  been  had 
The  courts  would  have  left  both  parties  where  it  found  them. 
The  contracts,  if  void,  were  non-enforceable  upon  the  petition  of 
either  party. 

Up  to  this  stage  of  the  inquiry  the  law  is  settled.  The  courts 
have  definitely  decided  that  a  void  contract  can  not  be  made  the 
basis  of  an  action.  Equitable  rights  may  arise  between  parties 
to  the  transaction,  which  may  be  enforceable,  but  not  by  virtue 
of  enforceable  provisions  of  the  supposed  contract 

Not  only  has  our  Supreme  Court  very  definitely  held  in 
BuchaaMin  Bridge  Co.  v.  Campbell,  60  Ohio  St.,  406,  that  a  con- 
tract made  by  the  commissioners  for  a  bridge,  in  violation  or  dis- 
regard of  the  statutes  is  void,  so  as  to  preclude  recovery  on  such 
contract,  but  also  that  no  recovery  can  be  had  against  the  county 
as  upon  an  implied  contract  for  the  value  of  such  bridge.  It  is 
forcibly  said  by  Judge  Burket,  who  delivers  the  opinion,  that 
**to  allow  such  a  course  would  permit  the  evasion  of  the  stat- 
utes. •  *  •  The  commissioners  can  not  purchase  supplies  upon  the 
reasonably  worth  plan,  and  no  one  is  permitted  to  deal  with  them 
on  that  plan.  The  statute  is  the  only  authority  and  guide  for 
both  parties." 

This  decision  was  rendered  in  1899,  but  the  case  presented  was 
based  upon  transactions  occurring  prior  to  the  amendment  of 
1898  to  Revised  Statutes,  1277,  the,  amendment  authorizing  pros- 
ecuting attorneys  in  the  name  of  the  state  to  recover  moneys  il- 
legally drawn  from  the  county  treasurer,  or  to  recover,  for  the 
benefit  of  the  county,  **any  damages  resulting  from  the  execu- 
tion of  any  such  illegal  contract." 


3o8  SANDUSKY  COUNTY  COMMON  PLEAS. 

Hunt  V.  Fronizer  etal.  [Vol.  Ill,  N.  S. 

It  appears  that  notwithstanding  the  rule  obtaining  prior  to 
1898,  the  courts  will  no  longer  leave  the  parties  **  where  they 
have  placed  themselves  and  refuse  to  aid  either.*'  Before  the  act 
was  amended,  both  the  bridge  companies  and  the  counties  were 
left  where  the  companies  on  the  one  hand  and  the  officers  of  the 
counties  on  the  other,  had  placed  thran.  Both  were  impotent  t^ 
undo  the  consummated  illegal  act  or  avoid  its  results. 

The  amendment  of  1898  is  designed  to  restore  to  a  public 
treasury  what  has  been  taken  from  it  by  the  unauthorized  act 
of  public  officials,  or  to  make  good  to  the  public  any  damage 
which  it  has  sustained  from  the  execution  of  an  illegal  contract. 
To  this  extent  at  least  it  is  remedial.  Whether  or  not  it  is  also  so 
severely  penal  as  to  punish  parties  who  enter  into  unauthorized 
contracts,  with  the  loss  of  whatever  thing  of  value  was  delivered 
to  the  public  under  such  contract,  is  the  question  in  this  case 
which  has  received  most  attention  from  counsel. 

Before  considering  this  important  question,  however,  it  is 
proper  that  I  pay  some  attention  to  a  contention  of  the  defend- 
ant bridge  company,  asserted  in  its  answer  by  way  of  defense 
and  urged  also  in  the  other  answers.  It  is  averred  in  substance 
that  the  validity  of  the  claims  of  the  bridge  company  has  been 
duly  passed  on  by  the  board  of  county  commissioners,  in  their 
capacity  as  a  legal  tribunal,  empowered  to  consider  and  allow  or 
reject  claims  against  the  county;  and  that  their  allowance  of 
the  claims  presented  by  this  company  was  such  an  adjudication 
of  the  matter  as  will  preclude  further  inquiry. 

It  is  also  urged  as  further  defense  that  the  principle  of  vol- 
untary payment  applies;  that,  as  the  bridges  were  voluntarily 
paid  for,  the  company  can  not  be  compelled  to  return  the  money. 
*  As  to  this  last  mentioned  claim,  it  may  suffice  to  say  that  if 
well  founded  it  might  in  many  cases  be  subversive  of  the  statute 
of  1898,  under  favor  of  which  the  present  action  is  brought.  If 
the  fact  that  an  unauthorized  payment  from  county  funds  is 
voluntarily  made  by  its  custodian,  or  voluntarily  consented  to 
by  the  other  officials  representing  the  public,  will  defeat  its  re- 
covery back  by  any  other  representative  expressly  authorized  by 
statute  to  take  up  the  county's  cause  and  by  legal  proceeding 
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procure  the  restoration  of  the  money  to  the  public  treasury,  the 
statute  must  in  many,  probably  most  cases,  become  ineffective. 
Such  was  surely  not  the  legislative  intent.  My  judgment,  in 
view  of  the  statute,  is  that  it  is  not  a  matter  of  consequence  that 
the  payment  was  a  voluntary  one. 

I  feel  equally  clear  that  the  contention  of  the  bridge  company 
that  its  claims  were  legally  adjudicated  and  allowed  by  the  board 
of  commissioners,  so  as  to  preclude  further  inquiry,  can  not  pre- 
vail. As  in  the  case  of  the  other  defense,  to  sustain  it  would  be 
subversive  of  the  statute.  To  hold  that  commissioners,  who  even 
in  their  collective  capacity  can  not  make  a  valid  contract,  with- 
out obeying  statutory  requirements,  may  conclusively  allow 
claims  under  contracts  invalid  for  non-compliance  with  such  re- 
quirements, would  seem  inconsistent  and  unreasonable.  But  I 
am  not  left  in  dependence  upon  my  own  judgment  that  the  po- 
sition taken  by  counsel  is  unsound.  The  Supreme  Court  has  sev- 
eral times  considered  the  effect  of  allowances  of  unauthorized 
claims  by  county  commissioners.  In  Jones  v.  Lucas  Co.,  57  Ohio 
St.,  189,  the  court  held: 

*  *  The  board  of  county  commissioners  represents  the  county,  in 
respect  to  its  financial  affairs,  only  so  far  as  authority  is  given 
to  it  by  statute.  It  may  pass  upon  and  adjudicate  claims  against 
the  county  for  services  in  a  matter,  which,  under  the  statutes, 
may  be  the  subject  of  a  legal  claim  against  the  county.  But  it 
is  without  jurisdiction  to  entertain  or  adjudicate  claims  which 
in  themselves  are  wholly  illegal  and  of  such  a  nature  as  not  to 
form  the  subject  of  a  valid  claim  for  any  amount.  And  an  at- 
tempt by  the  board  to  allow  a  claim  of  such  character  will  not 
bind  the  county." 

Judge  Spear,  on  page  214,  says  in  his  opinion:  **The  demand 
being  one  which  may  form  the  basis  for  a  claim,  the  commis- 
sioners may  fix  the  amount;  it  is  the  amount  only  which  they 
determine;"  and  on  page  215,  touching  the  application  of  the 
statute  as  to  appeals  from  such  allowances,  he  suggests  that 
neither  the  claimant  nor  the  commissioners  would  appeal  from 
an  allowance  of  the  claim  and  adds:  **So  that,  if  the  commis- 
sioners should  entertain  a  demand  wholly  unfounded  in  law, 
and  allow  it,  and  their  action  upon  such  unfounded  claim  should 
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be  treated  ajs  final  unless  appealed  from,  the  people's  money 
would  be  gone  and  they  without  remedy." 

The  case  just  cited,  Jones  v.  Lucas  Co.,  is  approved  and  fol- 
lowed in  Higgins  v.  Logan  Co,  62  Ohio  St.,  621;  Richardson  v. 
State,  66  Ohio  St.,  108,  113 ;  and  VindicaJbor  Ptg.  Co.  v.  State, 
68  Ohio  St,  362. 

In  Richardson  v.  State,  supra,  Williams,  C.  J.,  in  his  opinion, 
page  113,  uses  this  language : 

**It  is  further  contended  in  behalf  of  the  plaintiff  in  error, 
that  the  allowance  of  his  claim  by  the  board  of  commissioners, 
upon  the  certificate  of  the  prosecuting  attorney  and  approval  of 
the  probate  judge,  is  equivalent  to  a  judgment  of  a  competent 
court  upon  the  legality  and  merits  of  the  claim,  and,  no  appeal 
having  been  taken  therefrom,  is  a  bar  to  an  action  to  recover  the 
money  back.  Such  an  allowance,  when  no  illegality  appears  on 
the  face  of  the  claim,  may  be  suificient  to  justify  the  treasurer 
in  its  payment,  unless  it  is  paid  with  knowledge  of  its  infirmity 
otherwise  obtained,  but  it  can  not  operate  to  protect  the  person 
who  unlawfully  received  the  money,  nor  to  deprive  the  county 
of  its  right  to  recover  back  the  money  when  it  has  been  unlaw- 
fully obtained  from  the  treasury. " 

The  case  of  Vindicator  Ptg,  Co.  v.  State,  supra,  like  the  case 
at  bar,  was,  in  its  inception  in  the  lower  court,  an  action  by  the 
state  to  recover  public  moneys  drawn  from  a  county  treasury. 
Spear,  J.,  says,  page  368: 

'*As  held  in  Jones  v.  Lucas  Co.,  the  power  of  the  board  to 
act  at  all  does  not  exist  where  in  law  a  demand  has  no  legal  basis 
upon  which  to  stand." 

Counsel  for  the  bridge  company,  in  the  course  of  an  elaborate 
and  able  brief,  attempt  to  meet  Vindicator  Ptg  Co.  v.  StatCn 
supra,  by  an  argument  that  it  is  not  analogous  to  the  case  at  bar; 
that  the  claim  in  that  case  allowed  by  the  commmssioners  was  not 
based  on  contract,  or  **in  a  matter  on  which  the  commissioners 
could  contract  at  all." 

I  find  myself,  however,  unpersuaded  that  the  principles  enun- 
ciated by  the  Supreme  Court  do  not  apply  to  the  case  before  me. 
Here,  as  in  Vindicator  Ptg.  Co.  v.  State,  supra,  was  a  demand 
which  had  **no  legal  basis  on  which  to  stand,"  and  in  such  case, 
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as  asserted  by  Judge  Spear,  **tlie  power  of  the  board  to  act  at  all 
does  not  exist '* 

I  am  confirmed  in  my  judgment  that  the  decision  of  the  com^ 
missioners  in  allowing;  a  claim  based  on  an  illegal  and  void  con* 
tract  is  no  more  effective  as  an  adjudication  than  an  allowance 
of  an  invalid  claim  of  any  other  kind,  by  an  examination  of  an 
earlier  decision  of  the  Supreme  Court,  State  v.  Yeatman,  22 
Ohio  St,  546.  In  that  case  a  writ  of  mandamus  was  Bought  to 
compel  payment  of  a  claim  against  Hamilton  county,  a  claim  for 
services  performed  under  a  contract  with  the  commissioners* 
Although  the  commissioners  had  passed  upon  and  allowed  the 
claim,  the  court  held  that  the  contract  was  void  for  non-compli- 
ance with  statutory  requirement  and  the  writ  was  refused. 
While  the  precise  question  of  estoppel  by  adjudication  was  not 
expressly  presented  in  the  Yeatman  case,  it  would  seem  to  have 
been  necessarily  involved. 

The  plea  of  res  judicata  in  the  case  before  me  is  presented  by 
each  defendant  in  what  is  called  a  ''second  defense.''  The  de- 
murrers to  this  defense  will  be  sustained  for  the  reasons  and 
upon  the  authority  already  stated. 

The  claim  that  the  payment  by  the  county  was  a  voluntary 
one,  and  that  that  fact  stands  in  the  way  of  its  recovery  from 
the  defendants  by  the  county,  is  as  I  have  indicated,  in  my  judg* 
ment,  untenable.  The  claim  is,  however,  so  blended  in  the  an- 
swers with  other  important  averments  as  not  to  constitute  an  in- 
dependent and  complete  assertion  of  defense,  and  consequently 
can  not  be  disposed  of  on  demurrer. 

Thus  far  I  have  considered  contentions  somewhat  technical  in 
their  character;  but  averments  of  facts  apparently  more  sub- 
stantial and  calling  for  the  most  careful  and  serious 'consider* 
ation,  are  set  forth  in  the  first  defense  of  the  answers  of  de- 
fendants, Elliott  and  Fronizer,  and  the  third  defense  of  the 
bridge  company.  The  bridge  company's  answer  contains  no 
first  defense,  so  numbered,  all  allegations  preceding  the  **  second 
defense,"  which  has  been  disposed  of,  being  merely  matter  of 
admission  or  denial  of  averments  in  the  petition. 

The  statements  in  the  answers  of  defendants,  Elliott  and 
Fronizer,   as   to   the   necessity   of    repairing   or    consrtructing 
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bridge  for  the  safety  of  public  travel,  I  do  not  deem  material. 
While  it  was  the  duty  of  the  commissioners  to  keep  county 
bridges  in  reasonably  safe  condition,  they  were  not,  because  of 
any  alleged  condition  of  such  bridges,  justified  in  ignoring  the 
statutes  prescribing  their  duties  as  to  new  construction  or  repair. 
If  bridges,  by  reason  of  decay  or  other  cause,  had  become  un- 
safe, the  commissioners  might  properly  close  them  to  travel 
until  such  time  as,  pursuant  to  law,  they  could  be  put  into  safe 
condition  or  new  structures  could  be  substituted.  But  I  have 
been  cited  to  no  statutory  provisions  giving  permission  to  com- 
missioners to  dispense  with  the  auditor's  certificate,  because  of 
any  eamergency  demanding  prompt  action  in  letting  bridge  con- 
tracts. 

But  in  the  so-called  third  defense  of  the  bridge  company's 
answer  and  the  first  defense  of  those  of  the  other  defendants, 
are  allegations  varying  in  form,  but  alleging  in  substance  not 
only  the  absence  of  any  fraud  on  the  part  of  said  company  or  its 
agents,  and  not  only  the  voluntary  execution  of  the  contracts  by 
the  parties,  but  also  that  the  county,  while  seeking  the  return 
of  the  money  to  its  treasury,  retains  in  its  possession  and  control 
the  fruit  of  the  illegal  transaction— the  structures  for  which  the 
money  was  paid,  asserted  to  be  worth  the  full  purchase  price.  It 
is  alleged  by  the  bridge  company  that  no  offer  has  ever  been 
made  by  the  county  to  relinquish  such  possession  and  control. 
The  defendants,  Elliott  and  Fronizer,  allege  that  in  the  furnish- 
ing of  the  bridges,  as  agents  of  the  bridge  company,  at  the  same 
times  the  contracts  were  entered  into,  they  were  led  to  believe  by 
the  said  commissioners  and  did  believe  that  all  the  provisions  of 
law  had  been  complied  with  and  that  the  contracts  were  binding 
upon  the  parties  thereto. 

All  these  claims  of  the  defendants  must  be  taken  as  conceded 
by  the  demurrers,  and  the  vital  question  for  my  consideration  is 
whether,  under  such  circumstances,  where,  without  fraud,  with- 
out intentional  disregard  of  law,  a  bridge  company  has  parted 
with  valuable  property  surrendering  the  same  to  the  public,  and 
through  its  agents  has  received  a  stipulated  price  therefor,  such 
company  can  be  forced  to  return  that  price  without  either  offer 
of  relinquishment  of  the  property  by  the  public  or  order  or  de- 
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cree  of  the  court  for  such  relinquishment.  This  question  is  not 
answered  by  the  adjudications  to  which  reference  has  hereinbe- 
fore been  made,  and  I  am  not  advised  that  the  Supreme  Court 
of  Ohio  or  any  of  the  lower  state  courts  have  as  yet  passed  upon 
it. 

The  statute  of  1898,  amending  Section  1277,  authorizes  the 
recovery  of  moneys  **  illegally  drawn  or  withheld  from  the 
county  treasury,'*  and  also  **any  damages,*'  caused  by  the  ex- 
ecution of  an  ** illegal  contract."  The  defendants  contend  with 
much  earnestness  that  the  second  of  these  remedies  is  the  only 
one  applicable  to  the  case  at  bar ;  that  the  first  was  designed  to 
compel  the  restoration  to  the  treasury  of  moneys  illegally  taken 
therefrom,  where  no  contract  was  involved;  as,  for  instance, 
illegal  fees  paid  to  an  official,  without  consideration  therefor  in 
the  way  of  property  of  value  delivered  to  the  county.  The  argu- 
ment in  support  of  this  construction  is  forcible  and  I  have  been 
much  impressed  with  it;  but  I  am  not  sure  that  it  is  not  in  a 
measure  met  by  reasoning  in  the  opinion  of  Judge  Burket  in 
Buchaman  Bridge  Co,  v.  Campbell,  supra.  If  the  county  can  re- 
cover only  such  ** damages"  as  are  the  result  of  the  illegal  con- 
tract, does  that  not  involve  the  charging  it,  in  order  to  measure 
the  damages  sustained,  with  the  full  value  of  the  bridges  as 
against  the  price  paid?  This  would  practically  result  in  a  pur- 
chase on  what  Judge  Burket  calls  the  ** reasonably  worth  plan," 
a  plan  not  contemplated,  at  least  before  the  amendment,  by  the 
statutes.  Whether  the  Legislature,  in  enacting  the  amendment 
of  1898,  contemplated  so  important  a  departure  from  the  pre- 
vious policy  of  the  law  may  well  be  doubted. 

If,  however,  this  contention  of  the  defendants  as  to  the  con- 
struction of  the  amendatory  act,  is  untenable,  it  can  not  be  dis- 
puted that  the  amendatory  act  of  1898  abrogates  the  rule  of 
long  standing  recognized  and  enunciated  in  Buchanan  Bridge 
Co,  V.  Campbell,  supra,  that  the  courts  will  leave  parties  to  il- 
legal contracts  where  it  finds  them.  In  this  case,  illegal  and  void 
contracts  were  made  and  on  both  sides  executed.  The  company 
delivered  the  bridges;  the  county  paid  the  price.  The  amenda- 
tory statute  says  that  the  price  shall  be  returned.    It  does  not 
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say  what  shall  become  of  the  bridges,  the  title  to  which  has  not 
passed  to  the  public  by  any  valid  sale. 

If  the  county  were  an  individual,  authorized  by  statute  to  re- 
cover his  money  from  any  person  or  corporation  to  whom  it  had 
been  paid  by  an  unfaithful  or  careless  servant,  although  the 
statute  might  be  silent  as  to  the  disposition  of  any  consideration 
received  by  such  individual  for  the  payment,  equity  would  pre- 
vail ;  for  it  was  to  supply  the  defects  of  the  law  and  maintain 
justice  among  men  that  courts  of  equity  were  established.  To  be 
sure,  this  is  not  technically  an  equitable  suit  to  rescind  a  con- 
tract for  fraud  or  illegality.  It  is  an  action  at  law  for  the 
recovery  of  money ;  but  under  Section  5067,  of  our  code  of  civil 
procedure,  (defendants  may  .sot  forth  such  grounds  of  defena*  as 
they  may  have,  **  whether  they  are  such  as  have  been  heretofore 
denominated  legal  or  equitable,  or  both. ' ' 

The  statute,  as  I  have  said,  is  silent  as  to  whether  the  bridges 
shall  be  restored  or  retained  by  the  county  where  suit  is  insti- 
tuted for  the  return  of  the  price  paid.  It  is  urged  by  the  plaint- 
iff that  the  loss  of  the  bridge  is  a  penalty  contemplated  by  th^ 
statute  to  be  borne  by  the  defendants  for  their  disregard  of  law. 
Is  this  a  correct  interpretation,  or  is  it  rather  true  that  the  law 
is  remedial,  to  protect  the  public  from  loss?  It  is  not  expressly 
penal,  unless  the  provision  that  the  contract  shall  be  void,  so  that 
both  parties  are  deprived  of  all  its  benefits,  fixes  a  sort  of  pen- 
alty. There  would  seem  something  of  inequality  and  injustice 
in  providing  a  heavy  penalty,  to  be  borne  by  the  one  party  to 
the  transactions,  the  bridge  company,  while  the  other  parties,  the 
various  county  officials  who  consent  to  the  contracts  and  the  un- 
lawful use  of  the  public  funds,  remain  unpunished.  True,,  an 
independent  punishment  is  provided  for  the  willful  and  corrupt 
misconduct  of  comissioners ;  and  like  conduct  of  the  other  con- 
tracting parties  might  as  well  deserve  it.  But  I  aan  considering 
now,  a  condition  where,  as  presented  by  these  demurrers,  willful 
misconduct  and  intentional  violation  of  law  are  eliminated. 

Until  the  amendatory  statute  of  1898  a  county  whose  officials 
paid  out  funds  in  fulfillment  of  invalid  contracts,  had  no  re- 
course   on    the    recipient.     This   principle,  recognized    in    Bw- 
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chanaat  Bridge  Co.  v.  Camphpll,  supra,  Riihjp.ctipd  an  innocent 
public  to  loss  because  of  the  voluntary,  but  unauthorized  acts  of 
its  agents.  To  cure  the  manifest  injustice  of  the  principle,  a  new 
remedy  was  given  to  the  public  by  the  amendment.  An  action 
was  provided  for  the  recovery  of  the  money  and  its  restoration 
to  the  public  fund.  The  reason  for  the  amendment  is  manifest. 
The  agents  of  the  county  exceeded  their  authority,  and  although 
they  acted  voluntarily,  the  county  did  not  voluntarily  part  with 
its  money.  The  voluntary  acts  of  the  officials  were  not  the  vol- 
untary acts  of  the  public. 

By  the  amendment,  as  I  construe  it,  an  action  was  given  to  the 
county  as  represented  by  its  prosecuting  attorney,  first,  to  sue 
and  recover  back  money  illegally  drawn  from  the  treasury  and 
paid  out  for  bridges;  or,  secondly,  to  sue  and  recover  damages 
resulting  from  the  execution  of  the  illegal  contracts.  The  sec- 
ond of  these  remedies  might  be  consistent  with  the  retention  of 
the  bridges  by  the  county ;  but  the  first,  which  has  been  adopted 
in  this  case,  is  in  the  nature  of  an  entire  rescission  of  the  con- 
tracts. Can  the  county  elect  to  rescind  the  contracts  and  cling 
to  whatever  of  value  was  received  under  them  ? 

The  case  is  not  nominally  an  action  to  rescind.  It  is  not  a 
suit  in  chancery,  but  an  action  at  law  for  money  only. 

The  effect,  however,  of  a  judgment  in  favor  of  the  plaintiff 
is  equivalent  to  a  rescission  of  the  contracts. 

In  the  early  case  of  Brown  v.  Witter,  10  Ohio,  142,  it  was  held : 

**A  purchaser  from  a  vendor  who  can  not  make  a  title  has 
his  choice  of  remedies.  He  may  sue  at  law  to  recover  damages 
•  *  •  or  he  may  rescind  by  bill  in  equity  or  by  an  action  at  law 
for  the  purchase  money.  *  •  *  If  he  choose  to  rescind,  he  must  be 
able  to  restore  to  the  vendor  all  he  received,  and  place  him  back 
in  his  original  situation." 

In  the  case  cited,  an  action  at  law  by  a  purchaser  of  land  to 
recover  the  purchase  money  paid  by  him,  is  considered  as  a  ** re- 
scission" of  the  purchase,  and  the  equitable  principle  of  restor- 
ation is  deemed  applicable  in  such  action  at  law,  as  fully  as  in  a 
suit  in  chancery. 

This  action,  authorized  by  the  act  of  1898,  is  one  at  law  for 
money;  but  none  the  less  it  rescinds,  in  behalf  of  tbe  vendee^ 
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the  purchase  of  property  of  value.  Agents  of  the  county,  ex- 
ceeding their  legal  authority,  attempted  to  buy  bridges  for  the 
county  and  paid  the  money  of  the  county  for  them.  The  county 
repudiates  the  purchase,  and  demands  back  the  money.  If  there 
was  no  purchase,  the  county  does  not  own  the  bridges,  and  under 
very  familiar  principles  of  equity  can  not  insist  on  retaining 
their  possession.  Although  this  proposition  has  not  found  ex- 
pression so  far  as  I  know  in  the  adjudication  of  any  state  court 
of  Ohio,  it  is  very  clearly  and  forcibly  enunciated  in  the  case  of 
Lee  V.  Monroe  Co,,  decided  by  the  United  States  Circuit  Court 
of  Appeals  of  the  Sixth  Circuit  (114  Fed.,  744;  52  €.  C.  A., 
*376),  a  case  which  seems  to  have  escaped  the  attention  of  coun- 
sel, but  which  bears  closely  on  the  points  involved  in  the  case 
before  me. 

The  appellant  in  the  cited  case  had  come  into  possession  as 
purchaser  of  certain  warrants  on  the  treasurer  of  Monroe 
county,  issued  by  the  auditor  in  payment  to  the  Canton  Bridge 
Company,  of  a  balance  claimed  to  be  due  for  bridges  con- 
structed by  said  company  for  said  county.  The  county  treas- 
urer was  enjoined  from  payment  of  the  warrants  because  the 
county  commissioners  in  attempting  to  purchase  the  bridges  had 
failed  to  comply  with  statutory  requirements. 

Thereupon,  after  offers  and  refusals  of  compromise,  the  ap- 
pellant, complainant  below,  brought  suit  asking  that  on  repay- 
ment of  an  amount  already  received  by  the  bridge  company  he 
be  adjudged  entitled  to  take  down  and  remove  the  bridges,  and  • 
that  an  account  be  taken  concerning  their  use  by  the  county,  or 
that  if  the  defendant  should  elect  to  keep  the  bridges,  it  might 
do  so  on  condition  of  paying  for  them.  To  this  petition  the  de- 
fendant demurred  and  demurrer  was,  in  the  court  below,  sus- 
tained. The  court  of  appeals  reversed  this  decision.  I  quote 
some  of  the  language  used  in  the  opinion,  following  a  consider- 
ation of  the  Ohio  statutes  and  Buchanan  Bridge  Co.  v. 
Campbell,  supra: 

**  There  is  no  attempt  in  this  case  to  enforce  these  contracts, 
directly  or  indirectly,  or  to  collect  the  value  of  the  bridges  un- 
der an  implied  promise  to  pay  for  them.  The  Supreme  Court  of 
Ohio  has  pot  declared  it  to  be  the  public  policy  of  the  state  to  alt 
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low  its  municipal  officers  to  induce  people  to  part  with  their 
property,  and  then  set  up  its  want  of  power  to  pay  for  it  and 
thus  appropriate  it,  because  it  has  been  able  to  deceive  the  per- 
sons who  furnished  it,  relying  on  the  ability  of  the  municipality 
to  bind  itself.  It  has  announced  that  contracts  made  by  a  mu- 
nicipality in  disregard  of  the  statutes  of  the  state  are  absolutely 
void,  and  will  not  lay  the  foundation  for  a  recovery  (Jf  any  part 
of  the  price  stipulated  for  in  the  contract ;  and  that  a  municipal- 
ity can  not  bind  itself  to  pay  what  property  is  reasonably  worth 
when  it  is  furnished,  in  disregard  of  the  statutes.  But  while 
the  law  affords  no  remedy,  equity,  although  it  will  not  enforce 
the  contract  or  create  a  contract  between  the  parties  on  account 
of  the  acceptance  and  retention  of  the  property,  while  the  prop- 
erty is  in  existence,  and  in  the  hands  of  the  defendant,  will  not 
allow  it  to  retain  that  to  which  it  has  no  title  whatever  and 
prevent  the  owner  from  reclaiming  it.  The  case  presented  by 
the  bill  shows  no  moral  turpitude  in  the  transaction,  and,  al- 
though the  bridge  company  should  have  ascertained  whether 
each  step  provided  by  the  statutes  had  been  properly  taken,  the 
law  placed  upon  the  defendant  the  duty  of  taking  those  steps. 
It  was  necessary  for  it  to  comply  with  every  provision  of  the 
statutes  in  that  behalf  before  entering  into  these  contracts,  and 
it  represented  to  the  bridge  company  that  it  had  so  complied, 
and  thus  misled  the  bridge  company  into  entering  into  the 
agreement,  the  carrying  out  of  which  placed  these  bridges  in 
the  hands  of  the  defendant.  The  complainant  has  no  remedy  at 
law,  and  to  deny  him  equitable  relief  would  be  to  enforce  the 
contract  on  the  part  of  the  bridge  company,  and  to  allow  the 
defendant  to  repudiate  its  part  of  the  same  contract,  and  there- 
by appropriate,  without  compensation,  property  to  which  it  had 
no  legal  or  equitable  right.  It  was  said  by  the  federal  Supreme 
Court  in  the  case  of  Marsh  v.  Fulton  Co.,  77  U.  S.  (10  Wall.), 
676,684: 

**  *The  obligation  to  do  justice  rests  upon  all  persons,  natural 
or  artificial;  and  if  a  county  obtains  the  money  or  property  of 
others  without  authority,  the  law,  independent  of  any  statute, 
will  compel  restitution  or  compensation.' 

**If  there  was  any  fraudulent  purpose  of  the  bridge  company, 
or  connivance  on  its  part  at  the  action  of  the  defendant  in  dis- 
regarding the  provisions  of  the  statutes,  so  that  the  purpose  for 
which  those  provisions  were  enacted  should  be  thwarted, 
then  neither  the  bridge  company  nor  this  complainant  could 
come  into  a  court  of  equity  and  ask  any  relief,  as  they  could 
not  come  into  court  with  clean  hands:  and  the  relief  would  be 
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denied  for  that  reason,  and  not  on  the  doctrine  of  the  public 
policy  of  the  state.  There  is  no  public  policy  recognized  by  the 
courts  which  allows  any  person,  natural  or  artificial,  to  take  the 
property  of  another,  and  appropriate  it  to  its  own  use,  and  deny 
to  the  person  who  is  innocent  of  fraud  the  right  to  reclaim  it. 
As  there  was  no  contract  binding  on  either  party  in  this  case, 
and  there -was  no  fraud  en  the  part  of  the  bridge  company  or 
this  complainant,  and  the  property  is  in  existence  and  in  the 
hands  of  the  defendant,  it  seems  clear  that  the  relief  asked  for 
should  be  granted.  The  case  seems  to  come  entirely  within  the 
principles  laid  down  by  the  Supreme  Court  in  the  case  of  Chap- 
man V.  Douglas  Co,,  107  U.  S.,  348.  See  also,  Wrought-Iron 
Bridge  Co,  v.  Utica,  17  Fed.  Rep.,  316. 

*'The  decree  sustaining  the  demurrer  should  be  reversed  and 
the  demurrer  overruled,  with  leave  to  defendant  to  answer.*' 

I  have  quoted  thus  extensively  from  this  federal  decision  be- 
cause the  reasoning  seems  to  me  both  forcible  and  pertinent.  If 
a  bill  in  chancery  would  stand,  to  compel  a  county  to  elect 
whether  or  not  it  would  retain  bridges  or  pay  for  them,  and  for 
judgment  authorizing  the  removal  of  the  bridges  if  they  were 
not  paid  for,  surely  in  a  case  where  .the  county,  through  its  pros- 
ecutor, who  is  legally  authorized  to  sue,  has  already  elected  to 
ask  the  return  of  the  entire  purchase  money,  the  party  who  has 
furnished  the  property  paid  for  may,  by  way  of  equitable  de- 
fense or  cross-petition  set  up  the  fact  alleged  in  the  answers 
herein.  In  the  answer  of  the  bridge  company,  they  are  alleged 
as  defense  merely,  said  defendant  praying  **to  be  dismissed 
hence  without  day"  and  **for  costs."  The  defendants,  Elliott 
and  Fronizer  with  some  variation  of  detail,  allege  the  same  facts 
in  substance,  and  in  addition  to  a  prayer  for  dismissal  of  the 
petition  ask  general  equitable  relief.  In  the  transactions  made 
the  subject  of  the  litigation,  however,  they  acted  but  as  agents 
of  the  bridge  company,  claiming  no  ownership  in  either  bridges 
or  purchase  money,  and  I  do  not  discover  that  they  have  any 
other  than  a  defensive  interest  in  the  controversy. 

But  all  the  defendants  pray  for  some  action  on  the  part  of  the 
court,  and  on  demurrer  to  the  answers,  perhaps,  the  forms  of  the 
prayers  therein  are  not  important.  In  the  case  of  Block  v.  Koch, 
1  Bull.,  91,  the  Cuyahoga  district  court  reversed  a  ruling  of  the 
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lower  court  which  had  sustained  a  demurrer  to  a  petition  alleg- 
ing sufficient  facts  to  constitute  a  cause  of  action,  but  praying 
for  relief  to  which  the  petitioner  was  not  entitled. 

**It  is  well  settled  in  this  state,"  say  the  court,  page  56, 
"that  the  prayer  forms  no  part  of  the  petition.  That  although 
the  pleader  is  mistaken  in  the  relief  which  he  asks,  yet  if  the 
facts  stated  show  the  party  entitled  to  relief,  the  court  will  give 
such  as  the  case  may  require." 

Upon  proceedings  in  error  to  this  decision,  the  Supreme 
Court  held  in  Koch  v.  Block,  29  Ohio  St.,  565,  567 : 

"We  think  the  district  court  were  right  in  reversing  the  judg- 
ment of  the  court  of  common  pleas." 

In  Tiffin  Glass  Co.  v.  Stoehr,  54  Ohio  St.,  157,  the  Supreme 
Court  held  substantially  that  a  misconception  as  to  the  legal 
rights  of  a  party  upon  his  alleged  facts  "must  be  disregarded  in 
passing  judgment  upon  the  pleading,"  and  on  page  163,  Min- 
shall,  J.,  in  his  opinion  says:  "A  prayer  for  relief  is  no  part  of  a 
cause  of  action." 

The  same  judge,  in  Pitts.,  C.  &  St.  L.  Ry.  v.  Reynolds,  55 
Ohio  St.,  370,  379,  used  this  language : 

"If  the  agreed  statement  showed  the  plaintiff  entitled  to  any 
relief  upon  the  averments  of  the  petition,  the  court  should  have 
awarded  it.  It  makes  no  diiTerence  what  the  plaintiff  may  re- 
gard the  nature  of  the  wrong  of  which  he  complains,  if  the  facts 
stated  show  that  it  is  a  wrong  for  which  he  should  be  compen- 
sated," etc. 

In  Kerr  v.  Belief ontainc,  59  Ohio  St.,  446,  the  same  principle 
was  adhered  to,  and  all  the  three  cases  List  mentioned  were  cited 
approvingly  and  followed  in  Coffinhen^  v.  Oil  Co.,  68  Ohio  St., 
488,  489,  497,  499.  On  page  497  it  is  said  that  the  view  that  he  is 
not  entitled  to  the  specific  relief  prayed  for,  "is  no  reason  for 
sending  the  plaintiff  out  of  court  empty  handed,"  A  demurrer 
had  been  sustained  in  the  lower  courts  and  the  decision  was  re- 
versed by  the  Supreme  Court. 

All  the  defendants  in  this  case  have,  in  their  answers,  stated 
facts  which  entitle  the  bridge  company  to  the  equitable  pro- 
tection of  the  court  as  a  prerequisite  to  the  allowance  of  a  judg- 
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ment  in  favor  of  the  plaintiff  for  the  return  to  the  county  treas- 
ury of  the  money  withdrawn  therefrom.  That  there  is  no  spe- 
cific prayer  for  a  decree  j^iving  this  protection  is  not  fatal  to 
the  answers,  and  they  are  not  obnoxious  to  a  demurrer  on  that 
account. 

I  do  not  hold  nor  is  it  my  judgment  that  the  petition  should 
have  alleged  a  tender  of  the  bridges  to  the  company.  The  bridges 
were  placed  in  their  position  by  the  company,  not  by  the  county. 
But  the  defendants  may  justly  insist,  as  held  in  Brown  v.  Wit- 
ter, supra,  that  if  the  county  choose  to  rescind  the  purchase  of 
the  bridges,  it  must  be  able  to  restore  them  to  the  vendor,  and 
place  said  vendor  in  its  original  situation. 

In  the  case  of  Sportsman  Shot  Co,  v.  Shot  &  Lead  Co.,  30 
Bull.,  87,  the  Superior  Court  of  Cincinnati  refused  to  rescind 
a  contract  and  conveyance  alleged  to  be  illegal  as  establishing  a 
trust,  because  one  of  the  parties  was  unable  to  place  the  other 
in  statu  quo.  See  also  to  like  effect  Eeed  v.  McOrew,  5  Ohio 
375 ;  Brown  v.  Witter,  supra. 

This  principle  does  not  involve  a  taking  up  or  removal  of  the 
bridges  by  the  county.  They  are  hardly  susceptible  of  specific 
tender,  and  even  if  they  were,  the  law  of  Ohio,  as  settled  by  our 
Supreme  Court  in  like  cases  of  rescission,  does  not  require  it. 
It  may  be  urged,  however,  with  ample  support  of  authority,  that, 
conceding  the  facts  alleged  in  the  answers,  the  plaintiflF  should 
ofl^er,  in  reply  if  not  in  petition,  as  a  condition  precedent  to  re- 
covery, to  comply  with  whatever  decree  the  court  may  make  on 
those  facts.  This  was  subtantially  the  holding  in  Saxton  v. 
Seiberling,  48  Ohio  St.,  554;  and  in  Waters  v.  Lemmon,  4  Ohio, 
229,  it  was  held : 

**A  decree  in  equity,  on  complaint  of  a  purchaser  of  land, 
rescinding  the  contract,  and  directing  the  purchase  money  to  be 
refunded,  and  leaving  the  purchaser  in  unconditional  possession 
of  the  land  purchased,  is  erroneous." 

On  page  231  of  the  same  case  the  failure  of  the  plaintiff  to 
offer  to  surrender  the  land  is  seemingly  criticised,  and  the  de- 
cree of  the  lower  court,  conforming  to  the  bill  without  order  of 
restoration  of  the  land,  is  reversed.    In  Railway  v.  Steinfeld,  42 
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Ohio  St.,  449,  450,  it  was  held  error  to  rescind  where  the  com- 
plaining party  **  neither  pays  back  nor  offers  to  return  the  mon- 
ey received  by  him  under  the  contract.*' 

See,  also.  Atlas  Nat.  Bamk  v.  Rheinstrom,  4  N.  P.,  15,  for  an 
implied  recognition  of  the  doctrine  that  in  seeking  rescission  a 
plaintiff  must  offer  to  abide  by  the  decree  of  the  chancellor,  and 
in  the  same  connection  a  dictum  of  Judge  Follett  in  Younglovc 
V.  Hackman,  43  Ohio  St.,  69,  74,  75. 

The  citations  are  numerous  which  might  be  made  of  adjudi- 
cations bearing  more  or  less  closely  on  the  questions  involved  in 
these  demurrers.  My  judgment  is,  that  on  principle  as  well  as 
authority,  except  as  to  the  so-called  second  defense  of  res  judi- 
cata, they  should  be  and  they  are  therefore  overruled.  I  can  not 
more  fittingly  close  this  opinion  than  by  requoting  as  applicabk 
in  a  general  way  to  the  issues  presented  and  ably  discussed  by 
counsel  on  both  sides,  the  forcible  words  used  by  the  Supreme 
Court  of  the  United  States  in  Marsh  v.  Fulton  Co.,  77  U.  S. 
(10  Wall.),  676-684,  and  repeated  by  Chief  Justice  Waite  in 
Louisiana  v.  Wood,  102  U.  S.,  294,  299 : 

**The  obligation  to  do  justice  rests  upon  all  persons,  natural 
and  artificial,  and  if  a  county  obtains  the  money  or  property  of 
others  without  authority,  the  law,  independent  of  any  statute, 
will  compel  restitution  or  compensation." 

M.  W.  Hunt,  Basil  Meek  and  F.  C.  DeRan,  for  plaintiff. 

Samuel  West,  for  bridge  company. 

James  Hunt  and  Lester  Wilson,  for  Fronizer  and  Elliott. 
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Emma  Burreli.  v.  The  Anchor  Fire  Insur.\nce  Company.* 

Decided,  December  28,  1904. 

Judgments — Court  May  Modify,  Wherir— Application  of  Section  6354 — 
Discretion  of  Court  in  Setting  Judgment  Aside — Notice  hy  Clerk 
to  Counsel  of  Progress  of  Case — Cleric  Becomes  Agent  of  Counsel, 
When. 

*  AiTirmed  by  the  Circuit  Court,  Anchor  Fire  Insurance  Co.  v.  Bur- 
rell, May  8.  1905. 
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1.  The  control  of  a  court  over  its  judgmente  up  to  the  end  of  the 

term  in  which  they  are  rendered  is  in  nowise  affected  by  Section 
5354,  Revised  Statutes. 

2.  The  discretion  which  is  vested  in  a  court  to  vacate  or  modify  its 

judgments  during  term  is  a  wise  and  Just  discretion,  and  does 
not  authorize  such  action  to  satisfy  a  mere  desire  or  whim. 

3.  An  attorney  who  requests  the  clerk  of  court  to  keep  him  informed 

as  to  the  progress  of  the  case  and  its  date  for  trial  thereby  makes 
him  his  agent,  and  dereliction  of  duty  on  the  part  of  the  clerk 
in  that  behalf  would  fall  upon  the  principal. 

4.  A  judgment  entered  in  the  absence  of  the  defendant  and  his  attor- 

ney will  not  be  set  aside  because  of  the  negligence  or  inadvert- 
ence of  the  attorney  in  keeping  informed  as  to  the  progress  of 
the  case,  or  because  of  the  failure  of  one  of  his  own  employes 
or  of  the  clerk  of  the  court  to  inform  him  that  the  case  was 
coming  on  for  determination. 

Washbukn,  J.  (orally). 

Heard  on  motion  to  set  aside  judgment. 

The  question  in  the  case  of  Emma  Burrell  v.  The  Anchor  Fire 
Insurance  Company,  arises  on  a  motion  to  set  aside  the  judg- 
ment entered  at  this  term  of  court  in  said  case. 

The  judgment  was  entered  in  this  way :  The  case  was  assigned 
for  trial  upon  the  call  of  the  docket  at  the  first  of  the  term ;  it 
remained  upon  the  assignment  for  between  thirty  and  sixty 
days,  and  finally  was  reached.  At  that  time  it  was  desired  to 
submit  the  matter  to  the  jury,  but  the  jury  was  engaged  in 
deliberating  upon  a  verdict  in  a  case,  and  remained  out  longer 
than  was  expected,  and  no  one  appearing  for  the  defendant,  the 
plaintiff  waived  a  jury  trial,  and  submitted  the  ease  to  the 
court,  but  did  not  take  a  simple  default.  The  case  was  sub- 
mitted upon  the  evidence  of  the  plaintiff.  Some  evidence  was 
introduced  to  the  court  upon  all  of  the  material  allegations  of 
the  petition,  and  the  court,  on  considering  that  evidence,  entered 
judgment  in  accordance  with  the  prayer  of  the  petition. 

Now  a  motion  has  been  filed  to  set  aside  that  judgment,  and 
it  being  filed  before  the  end  of  the  term  at  which  it  was  ren- 
dered, the  question  was  argued  as  to  whether  the  court  had  the 
right  to  set  aside  the  judgment  in  the  absence  of  compliance  by 
the  defendant  with  Section  5354  of  the  Revised  Statutes  of  Ohio, 
which  provides  what  shall  be  done  in  an  application  to  set 
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aside  a  judgment  at  a  term  subsequent  to  the  term  at  which  tlie 
judgment  was  entered. 

I  find  that  there  is  overwhelming  authority  in  the  state  of 
Ohio  upon  the  proposition,  that  a  court  has  control  of  its  judg- 
ments and  decrees  up  to  the  end  of  the  term  at  which  they  are 
entered.  It  may,  at  its  discretion,  for  good  cause  shown,  set 
aside  and  vacate  its  judgments  or  modify  them.  3  0.  S.,  445; 
9  0.  S.,  505;  49  0.  S.,  370;  19  C.  C,  237. 

The  statute  mentioned  provides  certain  steps  to  be  taken 
where  it  is  sought  to  modify  or  vacate  a  judgment  upon  a  peti- 
tion filed  at  a  subsequent  term;  but  those  conditions  are  not 
binding  upon  the  court  in  deciding  the  matter  of  granting  a  mo- 
tion to  set  aside  «  judgment,  which  is  filed  at  the  same  term  at 
which  the  judgment  was  rendered,  so  that  by  at  least  three 
Supreme  Court  decisions  and  by  the  decision  of  our  circuit 
court,  this  court  has  authority  in  this  instance  to  set  aside  the 
judgment  in  this  case,  at  its  discretion,  upon  good  cause  being 
shown. 

Now  the  statement  that  it  is  at  its  discretion,  does  not  mean 
that  the  court  may,  just  because  it  desires,  set  aside  a  judgment; 
it  means  that  more  or  less  discretion  is  given  to  the  court  in 
doing  that;  but  it  can  not  do  it  unless  it  is  upon  such  ground 
as  the  higher  court  would  say  justified  the  lower  court  in  doing 
what  it  did. 

The  case  cited  in  19  C.  C,  237,  was  where  the  lower  court 
had  set  aside  the  judgment,  and  the  circuit  court  of  this  circuit 
affirmed  the  lower  court,  recognizing,  however,  the  fact  that  the 
circuit  court  had  a  right  to  decide  whether  the  lower  court  was 
right  or  wrong  in  setting  aside  that  judgment. 

I  find  a  later  case  decided  by  our  circuit  court,  which  is  in 
21  C.  C,  764,  the  opinion  being  delivered  by  the  same  judge,  in 
which  a  judgment  was  set  aside  by  the  court  of  common  pleas, 
and  error  was  prosecuted,  and  our  circuit  court  decided  that  the 
judge  of  the  court  of  common  pleas  was  wrong  in  setting  aside 
the  judgment,  and  they  reversed  the  action  of  the  common  pleas 
in  setting  aside  the  judgment,  and  reinstated  the  former  judg- 
ment. Thus  the  matter  has  been  twice  before  the  circuil  court 
in  this  district;  in  one  case  the  holding  was  that  the  common 
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pleafi  court  was  right,  and  in  the  other  that  it  was  wrong;  and 
if  counsel  will  read  the  case  I  have  just  referred  to,  they  will 
find  it  cites  a  large  number  of  csases  upon  this  subject,  and  they 
will  also  find  some  very  significant  language  used  by  Judge 
Marvin,  which  I  think  applies  to  the  case  at  bar. 

Now  the  question  as  to  what  the  court  ought  to  do  in  this  case 
about  setting  this  judgment  aside  depends  upon  what  the  facts 
are. 

I  find  from  the  testimony  adduced  at  the  trial,  where  one  side 
only  was  heard,  and  from  the  facts  and  testimony  introduced 
at  the  hearing  of  the  motion  to  set  aside  the  judgment,  that  the 
facts  are  substantially  as  follows : 

The  plaintiff,  who  lived  near  Oberlin,  was  the  owner  of  cer- 
tain personal  property;  that  her  daughter  purchased  a  piano 
and  moved  it  to  plaintiff's  house,  and  desiring  to  protect  said 
property,  and  especially  said  piano  against  loss  by  fire,  plaint- 
iff applied  to  J.  H.  Lang  for  insurance.  He  issued  to  her  an 
insurance  policy  of  the  defendant  company,  for  which  she  paid. 
One  of  the  provisions  of  said  policy  was,  that  it  covered  the  prop- 
erty of  any  member  of  the  family  of  plaintiff  while  in  the  prem- 
isses described.  The  piano  was  mortgaged,  and  a  chattel  mort- 
gage was  duly  filed  with  the  township  clerk,  and  testimony  was 
introduced  at  the  hearing  of  the  motion,  and  I  think  at  the 
trial  too,  to  the  effect  that  said  agent  of  the  company  knew  about 
this  chattel  mortgage.  A  fire  occurred  and  the  defendant  com- 
pany sent  an  adjuster,  after  notice  of  the  fire,  to  see  the  plaintiff, 
Mrs.  Burrell.  First  he  went  to  Norwalk,  as  the  testimony 
showed,  to  see  the  company  that  sold  the  piano  and  had  the 
mortgage  upon  it;  and  he  then  went  to  see  the  plaintiff,  and 
her  testimony  and  the  testimony  of  her  witnesses  showed  that 
he  represented  to  her  that  the  piano  was  not  insured,  and  that  she 
could  not  recover  anything  for  that;  that  if  it  was  insured  or 
covered  by  the  policy,  that  the  chattel  mortgage  on  it  rendered 
that  part  of  the  insurance  void;  that  the  piano  company  were 
about  to  sue  her  and  attach  whatever  was  due  her  as  insurance 
on  the  balance  of  the  property  covered  by  the  policy,  and  that 
if  she  did  not  settle  and  secure  her  money,  whatever  was  coming 
to  her,  at  once,  that  she  never  would  get  anything,  because  the 
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piano  company  would  take  that  for  the  balance  due  on  the  piano ; 
that  upon  those  representations  she  settled  a  five  hundred  dollar 
claim  for  $146.50  and  gave  a  receipt  therefor,  and  gave  up  her 
policy. 

I  might  say  that  this  fraud  and  deception  is  not  denied  in  this 
court  by  any  testimony  upon  which  could  be  predicated  a  prose- 
cution for  perjury.  By  affidavit  the  vice-president  of  the  de- 
fendant company  swears  that  said  claim  agent  or  -adjuster  never 
made  any  such  statements  or  repre<?entations;  but  the  claim 
agent  does  not  swear  to  that,  and  manifestly  the  man  who  did 
swear  to  it  can  not  know  anything  about  it,  except  by  hearsay, 
because  he  was  not  present. 

Testimony  on  the  other  side  was  given  upon  the  hearing  in 
court  in  the  proceedings,  upon  which,  if  it  was  false,  could  be 
based  a  prosecution  for  perjury.  Testimony  was  also  adduced 
showing  that  the  piano  company  never  made  any  such  state- 
ments to  the  adjuster  of  the  defendant. 

This  action  was  brought  in  June;  the  defendant,  as  appears, 
engaged  no  attorney  at  the  time,  but  depended  upon  its  vice- 
president,  who  is  an  attorney  at  law,  and  who  attends  to  the 
business  of  the  oompany—the  preliminary  business  at  least  of 
preparing  cases  for  trial-— to  look  after  the  case.  lie  received 
the  summons,  and  his  affidavit  shows  he  filed  a  motion  in  this 
court,  and  that  motion  was  to  require  this  plaintiff  to  set  out  a 
copy  of  the  insurance  policy  which  they  had  theretofore  taken 
from  her  on  settlement,  and  had  then  in  their  possession.  That 
is  all  there  was  of  that  motion,  and  it  was  filed  notwithstanding 
the  fact  that  the  defendant  then  had  the  policy  in  its  possession, 
and  the  further  fact  that  the  petition  alleged  that  the  plaintiff 
had  surrendered  said  policy  to  the  defendant. 

The  company  sent  that  motion  to  the  clerk  of  this  court,  and 
the  clerk  acknowledged  receipt  of  it.  When  he  sent  it  he  did 
not  ask  the  clerk  to  notify  him  when  it  was  to  be  heard  or  when 
any  other  proceedings  were  to  be  had  in  the  ease ;  when  the  clerk 
acknowledged  receipt  of  it,  he  wrote  nothing  else  in  reference 
to  the  case.  The  clerk  did  not  thereafter  write  to  the  defendant, 
nor  did  the  defendant  thereafter  write  to  the  clerk  in  reference 
to  the  case. 
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No  local  attorneys  were  employed.  The  motion  in  doe  course 
of  time  was  heard  and  overruled  at  a  former  term.  And  then, 
as  I  have  stated,  at  this  term  when  the  docket  was  called  the  case 
was  placed  upon  the  assignment  for  trial,  and  was  reached  and 
judgment  was  entered  in  the  manner  I  have  indicated.  As  an 
excuse  for  their  not  attending  the  case,  they  say,  the  aiBdavit 
says  that  the  attorney  in  charge  of  the  matter  has  had  thirteen 
years  practice  in  several  states,  and  he  never  has  known  of  a 
case  where  the  clerk  did  not  notify  foreign  counsel  of  every 
step  that  was  being  taken  in  a  case,  and  that  he  feels  sure  there  is 
some  order  of  this  court  requiring  the  clerk  to  dio  that.  Per- 
haps ordinarily  this  court  ought  not  to  take  judicial  notice  of 
such  matters,  but  this  being  somewhat  of  a  discretionary  matter, 
I  do  take  judicial  notice  of  the  fact  that  it  is  not  the  custom 
and  never  has  been  in  this  court  to  notify  foreign  counsel  of  the 
proceedings  in  reference  to  their  cases,  and  I  do  not  think  that 
such  is  the  practice  of  the  clerks  in  this  state,  except  when  re- 
quested so  to  do;  but  even  if  requested,  Judge  Nye  has  held,  to 
my  knowledge,  that  the  clerk  being  so  requested  is  made  the 
agent  of  the  party  requesting  him,  and  his  dereliction  of  duty 
or  failure  to  notify,  is  the  fault  of  his  principal,  and  relief  has 
been  refused  in  this  court  where  the  party  claimed  that  the 
clerk  has  promised  to  do  something  and  had  not  done  it. 

The  court  has  never  ordered  the  clerk  to  notify  foreign  coun- 
sel in  reference  to  their  cases. 

Now  in  the  case  to  which  I  have  referred,  which  was  decided 
by  Judge  Marvin,  Mr.  Burrows,  the  defendant's  attorney  in  that 
case,  made  affidavit  that  judgment  was  taken  by  default,  and  I 
call  attention  to  the  fact  that  these  cases  are  all  judgments  by 
default,  and  the  case  I  am  now  d'ociding,  while  in  a  sense  a 
default  judgment,  really  in  fact  was  a  judgment  rendered  upon 
evidence  in  the  case,  covering  one  side  of  the  case. 

In  that  case  George  H.  Burrows  made  affidavit  that  by  mis- 
take of  a  clerk  in  his  office  that  case  was  omitted  from  the  list 
of  cases  to  which  his  attention  should  have  been  called,  and  that 
the  attorney  did  not  know  that  he  was  in  default  for  answer 
until  after  the  judgment  was  taken,     lie  also  set  up  what  his 
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defense  would  be  if  the  judgment  was  set  aside,  and  the  com- 
mon pleas  court  set  the  judgment  aside.  Error  in  setting  it 
aside  was  prosecuted,  and  Judge  Marvin  in  delivering  the 
opinion  of  the  circuit  court,  says: 

**That  the  excuse  given  for  not  filing  an  answer  in  time  by 
counsel  for  defendant  is  a  very  weak  one  can  not  be  denied; 
and  the  court  would  have  been  justified  in  refusing  to  set  aside 
fhe  judgment." 

Now  there  was  a  case  where  the  attorney  relied  upon  some- 
body he  had  a  right  to  rely  upon,  that  he  was  paying  for  attend- 
ing to  those  matters,  and  he  had  a  large  amount  of  business,  and 
there  was  some  excuse  for  his  not  attending  to  the  case. 

It  is  held  in  the  60  Minn.,  117,  **that  it  is  error  to  set  aside 
a  default,  caused  by  the  negligence  of  an  attorney." 

It  is  held  in  the  179  Ills.,  68,  **that  the  mistake  of  an  at- 
torney 's  clerk  is  the  inadvertence  of  the  attorney  and  not  ground 
for  setting  aside  a  judgment." 

** Default  will  not  be  set  aside  for  negligence  of  attorney." 
56  California,  175. 

**  Inadvertence  of  the  attorney  is  no  ground  for  setting  aside 
a  default."  44  111.  App.,  233. 

If  the  attorney  for  defendant  forgets  the  date  for  trial,  de- 
fault will  not  be  set  aside.    2  Ind.  App.,  55. 

So  there  seems  to  be  a  large  number  of  decisions  along  that 
line,  and  t^e  circuit  court  of  this  circuit  placed  enough  reliance 
in  the  propositions  of  those  cases  to  reverse  a  case  where  a  judg- 
ment had  been  set  €iside,  where  the  excuse  for  the  attorney  was 
at  least  as  valid  an  excuse  as  the  one  in  the  case  at  bar. 

I  therefore  hold  that  in  the  case  at  bar,  the  excuse  as  set  forth 
in  the  aflSdavit  is  not  such  as  to  justify  the  court  in  setting 
aside  the  judgment. 

But  in  the  case  in  the  21  C.  C,  764,  the  circuit  court  went 
further,  and  considered  the  defense  that  the  defendant  would 
set  up  if  a  new  trial  was  granted,  and  the  court  came  to  the  con- 
clusion that  that  defense  was  not  a  good  defense,  and  of  course 
they  had  to  oome  to  that  conclusion  without  having  fully  heard 
the  merits  of  both  sides  of  the  case. 
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In  the  case  I  am  now  deciding  I  heard  fully  one  side  of  the 
claimjs  of  fraud ;  I  have  not  heard  fully  the  claims  on  the  other 
side;  I  have  the  affidavits  of  parties  that  do  not  know  anything 
about  it   that  deny  there  was  any  such  fraud. 

The  amount  of  insurance  in  this  case  was  $500.  The  insured 
was  a  widow  woman,  an  elderly  lady,  the  loss  as  shown  by  the 
proof  was  a  total  loss,  practically  a  loss  of  $500  and  a  settlement 
was  made  for  $146.50  with  an  adjuster,  and  if  I  should  set  this 
aside  I  do  not  believe  that  any  jury  would  hold  the  plaintiff  to 
a  settlement  of  $146.50  for  that  claim,  under  the  circum^ 
stances. 

The  result  would  be  great  inconvenience  and  expense  to  her, 
because  of  the  neglect  of  the  defendant. 

Entertaining  j;hese  views,  and  believing  from  the  facts  in  this 
case  that  substantial  justice  will  be  done  by  refusing  the  motion 
to  set  aside  judgment  in  this  case,  I  will  make  that  order,  giving 
the  defendant  the  benefit  oi  an  exception. 

I  might  add,  that  I  have  felt  that  the  practice  in  this  county 
in  reference  to  judgments  by  default  has  not  been  exactly  as  it 
should  be ;  that  is,  that  a  judgment  means  something,  and  when 
it  is  taken  in  court  it  ought  to  be  treated  as  meaning  something, 
and  it  ought  not  to  be  set  aside,  except  upon  good  and  sufficient 
grounds  in  furtherance  of  justice.  I  believe  we  ought  to  pay 
more  attention  than  we  have  done  to  our  answer  days  and  io  our 
defaults,  and  not  think  that  merely  because  a  matter  is  neg- 
lected, that  by  asking  it  parties  can  be  placed  back  where  they 
were. 

Chamberlain  &  Hamlin,  for  plaintiff. 

F.  D.  Prentice,  for  defendant. 
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DtRECULARITIES  IN  ERANNOCK  LAW  ELECTION. 

[Probate  Court  9t  Cuyahoga  County.] 

In  Re  Petition  op  John  F.  Ammer^  Contesting  an  Election 
Held  Under  *'The  Brannock  Law.*' 

Decided,  November  15,  1904. 

Liquor  Laws — Contest  of  Election — Held  under  the  Brannock  Law — Ir- 
regularities— In  The  Boundaries  of  the  Residence  District^In 
Designating  a  Polling  Place  Outside  of  the  District— And  in  the 
Manner  of  Receiving  the  Ballots — Application  of  the  Ijaw  Relating 
to  Contest  of  Election  of  Justice  of  the  Peace, 

1.  Rules  as  to  the  formality  and  regrularity  of  elections,  held  under  the 

Ohio  Statutes  for  the  purpose  of  restricting  the  sale  of  intoxicating 
liquor,  should  be  deduced  direct  from  the  statutes,  and  from  gen- 
eral principles  relating  to  elections  and  the  decisions  of  our  own 
state,  rather  than  to  the  decisions  of  other  states  which  have 
special  reference  to  the  policy  and  legislation  of  0uch  states. 

2.  The  designation,  in  an  order  for  an  election  and  the  proclamation 

giving  notice  thereof  under  the  Brannock  Law,  of  a  voting  place 
on  the  opposite  side  of  a  street  forming  one  of  the  boundaries  of 
•the  proposed  district  and  fifteen  feet  beyond  the  center  of  the 
street  where  the  boundary  line  runs,  Is  not  a  sufficient  ground  for 
setting  aside  the  will  of  the  voters  as  expressed  by  a  decided 
majority,  in  the  absence  of  any  showing  of  fraud,  or  that  any  elec- 
tors were  m>islead  thereby  or  deprived  of  an  opportunity  to  vote, 
or  that  the  result  would  have  been  different  had  the  voting  place 
and  booth  beeii  properly  located  within  the  district. 

White,  J. 

This  is  a  petition  to  contest  an  election  held  under  the  act  of 
the  General  Assembly  of  Ohio,  passed  April  18th,  1904,  and 
approved  by  the  governor  of  Ohio,  April  19th,  1904  (97  Ohio 
Laws,  page  87) ,  commonly  known  as  '  *  The  Brannock  Law. ' '  This 
election  was  held  on  the  7th  day  of  July,  1904,  in  a  residence 
district  of  the  city  of  Cleveland.  The  petitioner  is  a  qualified 
elector  of  the  residence  district  in  which  the  election  was  held. 
He  sets  forth  in  his  petition  a  description  of  the  residence  dis- 
trict, which  is  somewhat  lengthy,  and  which  I  do  not  quote  for 
the  reason  that,  while  it  is  stated  in  the  petition  that  said  resi- 
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dence  district  is  not  a  clearly  described,  contiguous  and  com- 
pact section,  or  territory  in  a  municipal  corporation,  bounded 
by  streets,  corporation  or  other  recognized  lines  or  boundaries, 
as  required  by  the  Iferms  and  conditions  of  said  act  known  as 
the  Brannock  Bill,  yet,  on  the  hearing,  no  insistence  was  made 
upon  this  irregularity,  if  it  was  an  irregularity,  in  the  i)etition 
for  the  election. 

The  petitioner  states  that  there  were  to  be  two  voting  booths 
or  places  for  holding  the  election  in  said  district  on  the  7th 
day  of  July,  1904,  one  of  which  booths  or  voting  places  was  not 
within  the  residence  district  so  defined  and  described  in  the 
petition,  and  that  the  order  of  the  Ilonorable  T.  K.  Dissette. 
judge  of  the  court  of  common  pleas,  designates  one  of  said 
booths  or  election  place,  known  as  '*Ward  22,  H,'*  as.  being  lo- 
cated on  the  southeast  corner  of  Lexington  and  Giddings  ave- 
nues, in  the  city  of  Cleveland,  which  southeast  comer  of  Lex- 
ington and  Giddings  avenues  is  not  within  the  district  described 
in  the  petition  filed  with  the  said  Honorable  T.  K.  Dissette.  and 
not  within  the  district  described  and  defined  in  the  order  for 
said  election,  issued  by  the  said  judge;  and  that  said  voting 
place  or  booth  known  as  '*Ward  22,  H'*  should  have  been  placed 
within  the  boundaries  of  the  district  described  therein,  as  re- 
quired by  said  law. 

There  are  other  allegations  of  irregularity  in  said  petition 
upon  which  some  evidence  was  offered,  but  which,  in  argument, 
and  on  submission  to  the  court,  counsel  for  the  petitioner  do  not 
insist.  The  chief  of  these  was  the  irregularity  chargejd  in  the 
petition  that  the  election  officers  failed  to  comply  with  the  sec- 
tions of  the  Revised  Statutes  of  Ohio  providing  for  elections  in 
the  state  of  Ohio,  in  this,  that  they  did  not  record  the  names  of 
electors  in  the  poll  books  at  the  time  the  votes  were  cast,  and 
that  votes  were  cast  by  electors  in  which  the  ** secondary  stub," 
so  called,  was  not  detached  from  the  ballot  by  the  election  of- 
ficer or  officers,  and  that  ballots  were  cast  at  said  election  on 
which  the  electors  themselves  wrote  their  respective  names  or 
numbers,  or  both,  upon  the  secondary  stub,  so  called,  instead 
of  their  being  written  by  the  proper  election  officers  as  required 
by  law. 
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This  ease  comes  before  the  court  after  the  taking  of  some  evi- 
dence as  to  the  irregularities  of  this  election,  and  the  improper 
location  of  the  voting  place,  without  the  introduction  of  any 
countervailing  evidence,  and  upon  a  motion  or  submission  in 
the  nature  of  a  demurrer  to  the  case  made  by  the  petitioner. 

It  is  stated  in  the  petition  that  the  majority  of  votes  cast 
in  favor  of  prohibiting  the  sale  of  intoxicating  liquors  as  a  bev- 
erage, within  the  limits  of  said  residence  district,  was  about 
forty. 

The  petition  is  urged  chiefly,  and  I  may  say  exclusively,  upon 
the  irregularity  as  to  the  actual  order  for,  and  the  actual  loca- 
tion of,  the  booths  or  voting  place  at  the  southeast  comer  of 
Lexington  and  Giddings  avenues  in  this  city.  The  easterly 
boundai-y  line  of  the  residence  district  which,  I  believe,  was 
known  as  **  District  No.  16,"  as  described  in  the  petition  for  the 
election,  and  in  the  order  made  by  the  Honorable  T.  K.  Dis- 
sette,  was  the  center  line  of  Giddings  avenue  for  a  certain  dis- 
tance. The  voting  booth  known  as  ''Ward  22,  H,''  and  which 
constituted  one  of  the  voting  places,  was  located  on  the  east  side, 
within  the  street  lines,  of  Giddings  avenue,  but  upon  the  east 
side  thereof,  and  about  fifteen  feet  from  the  cenlier  line  of  said 
avenue;  when  it  should  have  been,  to  have  been  actually  within 
the  lines  of  the  district,  on  the  southwest  side  of  Giddings  ave- 
nue, at  the  corner  of  Giddings  and  Lexington  avenues.  It  was 
located  at  the  corner  of  Giddings  and  Lexington  avenues,  but 
on  the  southeast  comer,  instead  of  the  southwest  corner,  and 
within  fifteen  feet  of  its  proper  location,  so  as  to  have  been 
wholly  within  the  residence  district. 

The  number  of  votes  cast  at  this  polling  place  is  not  stated 
in  the  petition,  nor  is  it  shown  in  the  evidence,  and  it  is  not 
shown  that  any  fraud  was  practiced  in  thus  placing  the  booth 
and  polling  place ;  nor  that  any  electors  were  misled  thereby,  or 
deprived  of  their  right  and  opportunity  to  vote  at  said  election : 
nor  is  it  insisted  that  the  result  would  have  been  changed  if 
said  polling  place  and  booth  had  been  properly  located  within 
said  district. 

It  is  insisted  by  the  petitioner,  by  his  counsel,  that  the  Bran- 
nock  Law,  so-called,  provides  th»t  th^  election  shall  be  h^ld  at 
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the  usual  place  or  places  for  holding  municipal  elections  **m 
said  residence  district/'  if  there  be  such  place  or  places;  and 
if  notj  at  such  place  as  the  mayor  or  judge  may  direct  '* within** 
said  residence  district,  and  notice  shall  be  given  and  the  elec- 
tion conducted  in  all  respects  as  provided  by  law  for  the  elec- 
tion of  members  of  the  council  of  said  corporation,  so  far  as 
said  law  may  be  applicable. 

Again,  that  at  such  election  only  duly  qualified  electors  re- 
siding ^^ within' '  the  residence  district  shall  be  entitled  to  vote. 

Again,  that  when  the  petition,  with  the  proper  percentage  of 
qualified  electors  of  any  residence  district,  is  presented  to  a 
common  pleas  judge,  or  the  mayor  of  the  city,  the  common  pleas 
judge  or  mayor  shall  order  a  special  election  to  be  held  in  not 
Jess  than  twenty  days,  nor  more  than  thirty  days  from  the  fil- 
ing of  such  petition. 

It  is  contended  that  in  respect  of  all  these  requirements  and 
conditions  to  be  contained  in  the  order  of  the  judge  or  mayor, 
and  in  the  mayor's  proclamation,  giving  notice  of  the  election; 
the  designation  of  voting  places  within  the  district,  and  not 
without;  the  time  of  the  election,  not  less  than  twenty,  nor  more 
than  thirty,  days  from  the  filing  of  the  petition ;  that  the  elec- 
tion shall  be  conducted  in  all  respects  as  provided  for  by  law 
for  the  election  of  members  of  the  council  of  the  corporation; 
and  that  only  the  qualified  electors  residing  within  the  district 
shall  be  entitled  to  vote — are  each  and  all  mandatory  provisions, 
and  must  be  strictly  complied  with  by  the  respective  officers 
upon  whom  the  duty  is  devolved  of  making  the  order  and  pro- 
claiming the  election,  the  enactment  itself  being  in  its  nature  a 
penal  statute,  which  must  in  every  particular  be  strictly  con- 
strued; that  the  placing  of  an  election  booth  a  few  feet  from 
the  residence  district  is  as  fatal  an  irregularity,  in  considering 
the  validity  of  the  election,  as  though  it  were  placed  miles 
away  and  in  another  part  of  the  city ;  and  that  it  is  not  incum- 
berfl  upon  the  petitioner  to  satisfy  the  court  by  the  evidence, 
that  this  or  any  other  irregularity  by  the  failure  of  any  other 
duty  on  the  part  of  any  of  the  officers,  thus  made  mandatory  by 
the  strict  terms  of  the  law,  resulted  in  either  depriving  the 
electors  who  would  have  voted,  from  voting,  or  caused  their 
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votes  to  be  rejected;  or  that  if  the  election  had  been  regular  in 
these  respects  the  result  would  have  been  changed. 

On  the  other  hand,  it  is  insisted  by  the  contestee  that  the 
irregularities  complained  of,  and  which  are  conceded  to  have 
occurred,  were  not  fraudulent,  nor  were  voters  misled  or 
thwarted,  or  in  any  wise  impeded  in  casting  their  ballots  freely, 
nor  were  the  irregularities  in  any  wise  prejudicial,  nor  would 
the  results  have  been  different  had  the  irregularities,  in  respect 
to  the  placing  of  the  booth  and  the  receiving  of  the  ballots,  been 
strictly  in  compliance  with  the  letter  and  terms  of  the  statute. 

The  case  has  been  very  ably  presented  to  the  court  in  argu- 
ment by  learned,  industrious  and  exceedingly  capable  counsel 
on  both  sides.  As  already  stated,  the  case  for  the  contestor  is 
urged  chiefly  upon  the  proposition  that  the  misplacement  of 
the  voting  place  and  booth,  by  the  direct  order  of  the  common 
pleas  judge  and  the  proclamation  of  the  mayor,  was  such  a  fatal 
irregularity  as  to  render  the  election  on  the  7th  day  of  July, 
1904,  absolutely  void,  even  in  the  absence  of  any  fact  disclosing 
bad  faith,  or  deprivation  by  any  elector  of  the  exercise  of  .his 
privilege  on  that  occasion,  and  in  the  absence  of  any  shewing 
that  the  result,  but  for  this  misplacement  of  the  booth,  would 
have  been  changed. 

It  is  further  contended  by  the  contestor  that  the  order  de- 
fining the  limits  of  the  residence  district  in  which  the  vote  is  to 
be  taken,  based  as  it  is  upon  the  petition  of  the  qualified  elec- 
tors of  said  district,  constitutes  it  an  arbitrary  and  artificial 
district,  by  no  means  a  territory  bounded  by  any  well  known 
political  or  geographical  lines,  and  the  statute  being  penal  in 
its  sanction  and  character,  renders  the  certainly  that  the  poll- 
ing place  or  places  shall  be  in,  or  within,  such  district  abso- 
lutely mandatory,  imposing  a  duty  upon  the  public  officers 
which  can  only  be  legally  exercised  in  strict  conformity  to  the 
terms  of  the  statute  itself.  It  is  insisted  that  any  other  view 
would  presumably  lead  to  confusion  and  uncertainty  among  the 
electors.  There  might  be  a  case  in  which  an  election  was  simul- 
taneously being  held  in  another  designated  residence  district, 
bordering  upon  the  residence  district  in  question.  While  it  is 
not  claimed  that  any  simultaneous  election  was  being  held  in 
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an  adjoining  residence  district  on  the  subject  of  local  option, 
it  is  insisted  that  the  very  possibility  of  such  mischance  and  con- 
fusion reflects  upon  the  importance,  stringency  and  rigorous 
requirement  that  the  polling  place,  or  places,  shall  be  clearly 
(iesignated  as  within  the  district. 

The  situation,  in  the  opinion  of  the  court,  does  not  demand 
that  a  more  minute  or  detailed  statement  of  the  merits  of  this 
contest  be  given  at  this  time.  It  would  be  an  unwarrantable 
and  presumptuous  effort  on  the  part  of  the  court  to  follow  the 
legal  acumen  and  forcible  logic  which  was  manifested  in  the 
argument. 

An  examination  of  the  law  on  the  contest  of  elections,  in- 
volved in  this  controversy,  as  it  is  presented  in  the  judicial  his- 
tory of  the  United  States,  and  by  the  adjudicated  cases,  is  not 
a  satisfactory  excursion.  The  doctrine  of  the  courts  upon  what 
constitutes  a  void,  or  voidable  election,  is  not  thoroughly  set- 
tled. I  have  examined  with  great  interest  many  of  the  leading 
eases  presented  by  counsel  in  their  arguments  and  briefs.  Com- 
paratively few  decisions  of  the  courts  of  Ohio  have  been  cited 
by  counsel. 

It  would  be  useless  and  unsatisfactory  for  the  court  to  in- 
dulge in  any  critical  animadversions  upon  the  legislation  of  the 
state  of  Ohio,  in  its  attempt  to  regulate  the  traffic  in  intoxicat- 
ing liquors.  The  last  of  these  legislative  efforts  has  produced 
an  act  which  is  becoming  every  day  more  fruitful  of  conten- 
tions in  the  legal  forum,  and  will  continue  to  fill  the  calendars 
of  courts  with  controversies,  probably,  for  many  years  to  come. 
It  is  my  purpose,  in  stating  the  brief  conclusions  which  the 
court  has  reached,  to  point  out  only  the  divergent  lines  upon 
which  the  decisions  seem  to  be  marshaled.  It  may  be  stated, 
as  a  general  proposition,  that  very  many,  if  not  all,  of  the  cases 
cited,  are  decisions  rendered  in  construing  special  acts  and 
statutes  of  the  several  states  from  which  the  cases  are  reported, 
and  in  determining  the  weight  and  authority,  therefore,  of  such 
adjudications,  it  is  absolutely  necessary  to  understand  the  facts 
and  legislative  enactments  and  powers  which  are  dealt  with  by 
the  court. 

One  of  the  strongest  cases  cited  by  the  contestor  is  the  de- 
cision of  the  Supreme  Court  of  Illinois,  rendered  in  1893,  the 
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case  of  Snowball  v.  The  People,  ex  rel,  147  Illinois,  page  260. 

This  was  an  election  for  a  member  of  a  school  board,  the  elec- 
tion being  appointed  and  fixed  by  order  of  the  board  of  educa- 
tion of  a  school  district  in  St.  Clair  county,  Illinois.  In  this 
case,  the  law  required  the  election  to  be  held  in  a  certain  school 
district,  the  territory  lying  partly  within,  and  partly  without, 
the  municipal  corporation.  Quoting  now  from  the  statement 
made  in  the  report,  I  read  as  follows : 

*'The  board  of  education  also  caused  notices  of  the  election  to 
be  posted,  but  <Jid  not  at  its  said  meeting  or  at  any  other  time 
fix  any  polling  place  within  the  territory  lying  outside  of  the 
city,  and  appointed  no  judges  or  clerks  for  said  territory.  At 
eight  o'clock  on  the  morning  of  the  day  of  election  the  president 
of  the  board  of  education,  with  the  consent  of  the  other  mem- 
bers, repaired  with  the  ballot  box  to  the  Allerton  House,  located 
in  said  outlying  territory,  and,  in  accordance  with  his  statement 
to  them  that  they  had  a  right  to  do  so,  seven  voters  there  as- 
sembled, selected  two  of  their  number  as  judges  and  one  as 
clerk,  who  were  duly  sworn  by  a  notary,  and  took  charge  of  the 
ballot  box  and  cast  their  own  votes,  and  received  those  of  the 
others;  and,  at  said  Allerton  House,  seven  votes  were  cast  for 
appellant,  and  none  for  relator."  , 

In  deciding  the  case,  Mr.  Justice  Magruder  states  the  follow- 
ing facts  on  page  267 : 

**By  an  act  of  the"  Legislature  approved  and  in  force  on 
March  23,  1887,  and  which  was  in  force  when  this  election  was 
held,  it  is  provided  that,  in  all  elections  thereafter  held  for 
school  district  purposes,  in  any  school  district  lying  partly 
within  and  partly  without  any  city  which  had  adopted  or  might 
adopt  the  election  laiw  of  June,  1885,  above  referred  to,  the 
legal  authorities  of  such  school  district  'shall  locate  the  polling 
place  or  places,  appoint  the  judges  and  clerks,  and  othen\'ise 
conduct  the  election  in  that  portion  or  part  of  the  •  •  • 
school  district  that  lies  without  such  city/  etc.  (3  Starr  &  Cur. 
Ann.  Stat.,  page  561;  Hurd's  Rev.  Stat,  of  188i;,  page  665). 
It  is  conceded  that  the  school  district  in  the  present  case  is 
under  the  control  of  a  board  of  education.  The  legal  authority, 
therefore,  whose  duty  it  was  to  locate  the  polling  place  or  places 
was  the  board  of  education.  By  the  provisions  of  the  school 
law  it  was  required  that  the  board  of  education  should  give  at 
least  ten  days  previous  notice  of  the  time  and  place  of  holding 
the  election.    AjS  has  already  been  stated,  the  board  did  not  fix 
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the  polling  place  or  places,  and,  as  we  understand  the  facts, 
the  notices  posted  did  not  designate  any  place  for  holding  the 
election. 

**It  is  essential  to  the  validity  of  an  election  that  it  be  held 
at  the  time  and  in  the  place  provided  by  law  (McCrary  on  Elec- 
tions, 3d  Ed.,  Sec.  118).  Where  the  time  and  place  are  not  fixed 
by  law,  but  are  fixed  by  some  authority  named  in  the  statute, 
it  is  essential  to  the  validity  of  the  election  that  the  time  and 
place  be  fixed  by  the  very  agency  designated  by  law,  and  none 
other  {Stephens  v.  The  People,  89  111.,  857).  In  Williams  v. 
Potter,  114  111.,  628,  where  it  appeared  that  the  statute  re- 
quired the  polling  places,  when  more  than  one  was  demanded 
by  the  excess  of  the  number  of  voters  over  those  voting  at  the 
last  preceding  general  election,  to  be  fixed  by  the  county  board, 
and  that  a  school  house,  where  certain  votes  were  east  at  an 
election,  had  not  been  designated  or  appointed  by  the  county 
board  as  a  polling  place,  it  was  held  that  such  votes  could  not 
be  c(3rupted;  and  the  following  language  used  in  that  case  is 
applicable  to,  and  decisive  of,  the  case  at  bar:  *A  number  of 
voters  of  the  township  assemble  at  a  place  unauthorized  by 
law,  organize  and  hold  an  election  for  town  officers,  and  the 
question  is,  shall  the  votes  cast  at  such  election  be  counted? 
•  *  *  It  is  clear,  upon  the  plainest  principles  of  law,  they 
can  not  be  so  counted.  The  whole  thing,  however,  well  in- 
tended was,  in  contemplation  of  law,  illegal  and  void'  {The  Peo- 
ple V.  Gochenour,  54  111.,  123)." 

It  will  be  observed,  by  even  a  superficial  view  of  this  decision, 
that  the  irregularities  and  omissions  of  duty  on  the  part  of  the 
board  of  education,  the  manner  of  conducting  the  election  and 
the  few  votes  that  were  cast,  all  concurred  to  establish  a  strong 
case  of  prejudice,  and  the  whole  purposes  of  the  election  were, 
by  these  irregularities  and  omissions,  substantially  thwarted,  and 
the  election  was  rendered  abortive.  It  is  but  another  illustra- 
tion of  the  truth  of  the  statement  that,  in  order  to  understand 
the  force  and  effect  of  such  adjudications,  not  only  the  special 
statutes  which  are  being  administered  must  be  fully  understood, 
but  the  facts  and  circumstances  of  the  special  case  must  be  kept 
constantly  in  view.  It  is,  for  this  reason,  very  difficult  to  ad- 
duce any  general  principle  or  rule  out  of  these  conflicting  de- 
cisions. 

The  state  of  the  law,  as  touching  liquor  legislation  and  the 
application  of  local  option  in  the  state  of  Texas,  is  thoroughly 
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settled  in  favor  of  the  contention  of  the  contestor.  The  ease. 
Ex  parte  Conley,  decided  by  the  Court  of  Criminal  Appeals  of 
Texas,  and  reported  in  the  75  Southwestern  Reporter,  page  301, 
is  a  case  which  clearly  demonstrates  the  fact  that,  the  law,  as 
settled  in  Texas,  is  peculiar  and  apart  from  the  tenor  of  de- 
cisions in  other  states.  I  will  simply  quote  a  paragraph  from 
the  decision  of  the  presiding  judge : 

**The  main  proposition  suggested  for  reversal  is  that  the  local 
option  law  is  invalid  because  the  notices  of  the  election  were 
not  posted  in  accordance  with  the  terms  of  the  statute.  Four 
of  the  five  notices  were  posted  the  requisite  number  of  days. 
The  fifth  was  not.  The  election  was  conceded  to  be  fair,  and 
that  no  actual  injury  resulted  from  the  failure  to  post  the  fifth 
notice  the  requisite  number  of  days.  So  we  have  the  proposi- 
tion, sharply  put,  that  the  law  is  invalid  by  reason  of  the  fail- 
ure to  post  one  of  the  five  notices  the  legally  required  number 
of  days  (twelve).  The  fifth  notice  was  posted  nine  days.  Ap- 
pellant contends  this  renders  the  law  invalid,  although  the  elec- 
tion was  conceded  to  be  fair;  that  the  statutory  prerequisite 
steps  to  put  the  law  in  operation  are  mandatory,  and  without  a 
compliance  therewith  the  law  would  be  invalid ;  that  the  posting 
of  the  notice  is  necessary  before  the  people  have  the  right  to 
assemble  and  vote  on  the  question  of  local  option.  It  is  as- 
serted, and  it  may  be  true,  that  the  authorities  in  the  different 
states  are  divided  upon  this  proposition.  However,  they  are  not 
divided  on  the  proposition  in  Texas,  unless  it  is  made  so  by 
the  recent  case  of  Norman  v.  Thompson,  72  S.  W.,  64:  6  Tex. 
Ct.,  641.  The  question  is  not  novel,  and,  in  one  form  or  an- 
other, has  frequently  been  before  the  courts  of  last  resort  in 
this  state.  In  Kramer's  Case,  19  Tex.  App.,  123,  it  was  said: 
*If  the  election  was  not  conducted  in  accordance  with  the  re- 
quirements of  the  law,  it  is  void,  and  not  merely  voidable,  and 
all  proceedings  had  under  and  by  virtue  of  such  void  election 
are  absolutely  void,  and  may  be  questioned  not  only  directly, 
but  collaterally.'  " 

It  seems,  from  this  decision  and  from  others  in  the  state  of 
Texas,  that  different  municipalities  and  places  in  Texas  may 
adopt  what  is  called  the  local  option  law,  by  virtue  of  a  general 
enabling  statute,  so  that  the  election  results  virtually  in  ap  act 
of  legislation ;  whereas,  under  our  system,  an  election  is  merely 
the  application  or  administration  of  a  law,  general  in  its  opera- 
tion throughout  the  state  wherever  invoked.  The  rule  as  to  the 
formality  and  regularity  of  an  election,  then,  held  under  our 
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statute,  should  be  deduced  from  the  statute  itself,  and  from 
the  general  principles  of  law  relating  to  elections,  where  the 
same  are  applicable  (Black  on  Intoxicating  Liquors,  Section 
97).  It,  therefore,  appears  to  be  the  duty  of  the  court  to  scan 
closely  the  decisions  of  our  own  state  courts,  and  so  far  as  they 
are  applicable  to  the  issue  involved,  give  them  force  and  effect, 
rather  than  the  decisions  of  other  states  which  have  special  ref- 
erence to  the  policy  and  legislation  of  such  states. 

The  case  of  Sidney  B.  Foster  v.  WUliam  D.  Scarff,  15  O.  S., 
532,  is  cited  by  counsel  as  a  strong  case  in  support  of  the  con- 
testor's  contention.  In  this  case  the  proclamation  of  an  elec- 
tion, which  the  law  required  to  be  made  by  the  sheriff,  failed  to 
announce  that  a  probate  judge  was  to  be  elected  in  the  county 
of  Logan,  state  of  Ohio.  This  failure  to  give  publicity  to  the 
.  election  of  a  probate  judge  resulted  in  a  very  small  vote  for  the 
person  who  was  a  candidate  for  the  office,  the  people  generally 
believing  that  there  was  no  vacancy  to  be  filled  in  that  office. 
The  whole  number  of  votes  cast  in  the  county  was  4,339.  Nine 
hundred  and  thirteen  votes  were  cast  for  the  person  who  claimed 
the  election  as  probate  judge,  and  in  four  or  five  tcfwnships  out 
of  the  seventeen,  no  votes  were  taken  at  all  on  the  subject.  The 
decision  of  the  court,  stated  in  the  syllabus,  is  as  follows: 

**  Where  a  vacancy  is  about  to  occur  in  the  office  of  probate 
judge,  by  reason  of  the  expiration  of  the  term  of  an  incumbent 
of  that  office,  and  the  sheriff,  in  pursuance  of  the  statute,  in 
due  time  prior  to  the  day  for  the  regular  election,  published 
his  proclamation,  giving  notice  of  such  election,  and  enumerat- 
ing therein  all  the  state  and  county  offices  to  be  filled  at  such 
election,  except  the  office  of  probate  judge,  in  respect  to  which 
the  proclamation  is  silent;  and,  by  reason  of  such  misfeasance 
of  the  sheriff,  the  great  body  of  the  electors  of  such  county  are 
misled,  and  have  no  notice,  either  official  or  in  fact  of  an  elec- 
tion to  fill  the  office  of  probate  judge ;  but,  nevertheless,  a  small 
number  of  the  electors  of  the  county,  less  than  one-fourth  of 
the  whole  number  of  voters  at  that  election,  cast  their  votes  for 
a  single  candidate,  and  no  votes  are  cast  for  any  other — such 
attempted  election  is  irregular  and  invalid." 

But  the  court  especially  limits  the  case  to  the  facts  involved, 
and  on  page  537  the  judge  deciding  the  case  uses  the  following 
language : 
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*'In  deciding  this  case,  however,  we  do  not  intend  to  go  be- 
yond the  case  before  us,  as  presented  by  its  own  peculiar  facts. 
We  do  not  intend  to  hold,  nor  are  we  of  opinion,  that  the  notice 
by  proclamation,  as  prescribed  by  law,  is  per  se,  and  in  all  sup- 
posable  cases  necessary  to  the  validity  of  an  election.  If  such 
were  the  law,  it  would  be  in  the  pQwer  of  a  ministerial  ofiScer, 
by  his  misfeasance,  always  to  prevent  a  legal  action.  We  have 
no  doubt  that  where  an  election  is  held  in  other  respects  by 
law,  and  notice  in  fact  of  the  election  is  brought  home  to  the 
great  body  of  the  electors,  though  deprived  through  meatus 
other  than  the  proclamation  which  the  law  prescribes,  such 
election  would  be  valid.  But  where,  as  in  this  case,  there  was  no 
notice,  either  by.  official  proclamation  or  in  fact,  and  it  is  ob- 
vious that  the  great  body  of  electors  were  misled,  for  want  of 
the  official  proclamation,  its  absence  becomes  such  an  irregular- 
ity as  to  prevent  an  actual  choice  by  the  electors,  prevents  an 
actual  election,  in  the  primary  sense  of  that  word,  and  renders 
invalid  any  semblance  of  an  election,  which  may  have  been  at- 
tempted by  a  few,  and  which  must  operate,  if  it  be  allowed  to 
operate  at  all,  as  a  surprise  and  fraud  upon  the  rights  of  many." 

The  court  has  examined  the  leading  authorities  presented  by 
counsel  in  their  exhaustive,  diligent  and  searching  arguments  in 
this  ease.  The  conclusion  to  which  the  court  seems  forced  to 
arrive  will  not  justify  an  attempt  to  analyze,  or  even  present 
a  condensed  statement  of  the  force  and  effect  of  these  decisions. 
In  New  York,  Illinois,  California,  Missouri  and  other  states, 
where  there  is  some  slight  conflict,  it  appears  to  the  court  that 
the  stronger  and  best  adjudications  establish  the  proposition 
that  the  important  question  in  such  cases  is,  have  the  qualified 
electors  been  deprived  of  a  fair  opportunity  of  expressing  their 
preference ;  and  that  mere  irregularities  which  do  not  aflfect  the 
result  should  be  disregarded  (31  Cal.,  173;  58  Cal.,  209;  8 
N.  Y.,  69;  32  Texas  Criminal  Appeals,  553;  78  111.,  170). 

We  are  not  without  some  judicial  authority  in  the  state  of 
Ohio  in  construing  the  Brannock  Law,  and  it  appears  that  there 
is  some  conflict  even  in  our  own  inferior  courts.  On  the  3d  day 
of  October,  1904,  the  Honorable  Probate  Judge  of  Franklin 
County,  Ohio,  in  the  case  of  John  F,  Cole  v.  The  City  of  Colum- 
bus, 2  N.  P.— N.  S.,  563,  decided  that  the  requirement  of  the 
Brannock  Law^  that  the  mayor  or  common  pleas  judge,  with 
whom  the  petition  for  a  special  election  is  filed,  **  shall  order  a 
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special  election  to  be  held  in  not  less  than  twenty,  nor  more 
than  thirty  days  from  the  filing  of  the  petition/'  is  mandatory, 
and  that  an  election  held  thirty-one  days  thereafter  is  void,  and 
will  be  set  aside. 

The  judge,  in  his  decision,  enters  into  a  full  and  exhaustive 
examination  of  the  authorities,  and  concludes  with  the  following 
language: 

** Surely  the  framers  of  the  *Brannock  Law'  and  the  Lesrisla- 
ture  which  passed  it,  intended  that  some  meaning  should  be 
given  to  the  w'ords  *in  not-  less  than  twenty  days  and  not  more 
than  thirty  days  from  the  filing  of  such  petition ; '  they  intended 
that  the  law  should  be  operative,  and  that  courts  should  so  con- 
strue it  as  to  make  it  not  only  operative,  but  effective,  and  give 
the  petitioners  some  remedy  against  any  one  seeking  to  obstruct 
its  operation  at  any  point.'' 

In  deciding  the  case,  the  honorable  judge  overrules 'two  de- 
cisions made  by  the  common  pleas  court,  holding  that  the  time 
limit  provided  for  in  the  statute  was  merely  directory.  These 
decisions  are  found  in  2  N.  P.— N.  S.,  469  and  245.  The 
learned  judge  overruled  the  superior  court  because  the  judges 
gave  no  reasons  for  their  opinions,  and  cited  no  authorities. 
My  attention  was  called  to  this  case  in  the  probate  court  by 
counsel  for  the  contestor,  after  the  argument,  the  claim  being 
made  that,  in  respect  to  the  section  as  to  calling  the  election,  the 
requirement  was  of  the  same  nature  as  that  re(|uiring  the  poll- 
ing places  to  be  designated  within  the  district,  and  that  if,  in 
one  case,  the  law  was  mandatory,  it  could  not  be  merely  direc- 
tory in  the  other. 

The  Court  of  Common  Pleas  of  Montgomery  County  decided 
June  15,  1904,  In  re  Petition  for  Election  in  Precincts  C.  D  and 
E,  Fourth  Wardy  Dayton,  2  Nisi  Prius — New  Series,  245,  that 
the  provision  of  Section  1  of  the  Brannock  Law,  limiting  the 
time  within  which  the  mayor  or  judge  of  the  common  pleas  court 
may  order  an  election  to  not  less  than  twenty  nor  more  than 
thirty  days,  is  not  mandatory,  but  directory. 

Nothing  more  aptly  illustrates  the  vague,  confused  and  un- 
certain legislation  of  the  Brannock  Law  than  this  decision  of 
the  Court  of  Common  Pleas  of  Montgomery  County.  The  grave 
issue  was  made  and  presented  in  the  case,  that  bill  boards  oc- 
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cupying  the  frontage  of  lots  within  a  proposed  local  option  dis- 
trict was  **  property  devoted  to  manufacturing,  mercantile,  or 
other  business  purposes,"  in  the  meaning  of  the  statute.  The 
court  set  about  deciding  whether  bill  boards  and  fences  upon 
whiph  advertising  matter  had  been  placed  constituted  residence 
or  business  property.  Thus  we  have  in  Ohio  two  decisions  of 
recent  date,  and  by  two  several  courts,  directly  in  conflict  on 
the  point  that  this  Section  1  of  the  Brannock  Law,  which  fixes 
the  time  for  the  election,  is,  in  one  case  mandatory,  and  in  the 
other,  it  is  directory  merely. 

In  this  proceeding  the  constitutionality  of  the  Brannock  Law 
is  challenged.  It  is  not  the  purpose  of  the  court  to  enter  into 
any  original  construction  of  this  proposition.  The  law  has  come 
before  some  of  the  courts  in  this  state  several  times  on  the  ques- 
tion of  its  constitutionality,  and,  as  I  am  informed,  that  ques- 
tion has  been  settled  in  favor  of  the  law.  On  July  1,  1904,  the 
Circuit  Court  of  Franklin  County  rendered  a  decision  in  the 
ease  of  Jeffrey,  Mayor  v.  The  State  of  Ohio,  ex  rel,  4  Circuit 
Court— New  Series,  494.  The  law  was  challenged  in  this  case  on 
the  ground  that  it  contravened  Section  1,  Article  V.,  of  the  Con- 
stitution, which  provides  that  every  citizen  having  the  quali- 
fication of  an  elector  shall  be  entitled  to  vote  at  all  elections. 
It  was  contended  that  this  law  came  in  conflict  with  this  pro- 
vision in  the  qualification  of  the  electors,  restricting  the  body  of 
the  electors  to  those  in  municipal  corporations  having  registra- 
tion to  registered  voters  only.  The  court  sums  up  its  decision 
in  the  following  language: 

**The  Brannock  Law  is  not  rendered  invalid  by  reason  of  the 
possibility  that  certain  persons  may  be  disfranchised  at  an  elec- 
tion thereunder,  by  reason  of  the  construction  which  may  be 
given  to  Section  2926  of  the  election  law.  Courts  will  presume 
that  the  true  construction  of  the  statute  will  be  adopted,  and 
the  election  so  conducted  as  to  give  every  elector  an  opportunity 
to  register  and  vote." 

As  cited  by  counsel  for  the  eontestee,  two  of  the  laws  preced- 
ing the  Brannock  Law,  attempting  to  regulate  the  traffic  in  in- 
toxicating liquors  in  the  state  of  Ohio,  known  respectively  as 
the  Beatty  Law  and  the  Beal  Law,  have  come  under  the  scru- 
tiny of  the  inferior  and  Supreme  Court  of  the  state  of  Ohio,  as 
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touching  their  constitutionality.  The  Beatty,  or  Township  Law, 
was  upheld  in  the  case  of  Gordon  V.  The  State,  46  O.  S.,  607, 
and  Stevens  v.  State,  61  0.  S.,  597.  The  Beal  Law,  so  called, 
came  before  the  court  of  common  pleas  and  circuit  court  in  a 
number  of  unreported  eases,  but  its  constitutionality  was  di- 
rectly challenged  in  The  State,  ex  rcl  Lloyd,  v.  DoUinson,  in 
the  Circuit  Court  of  Guernsey  County,  and  its  constitutionality 
was  sustained. 

As  a  general  practice  it  may  be  safd  to  be  as  ungracious  as  it 
is  inappropriate,  for  a  court  of  inferior  jurisdiction  to  deal  with 
the  constitutionality  of  any  law  when  the  same  is  merely  dubious 
and  uncertain.  One  of  the  most  serious  strictures  which  can 
be  made  upon  the  Brannock  Law  is  the  attempt  to  define  what 
shall  constitute  the  residence  district  in  which  the  principle  of 
local  option  can  be  applied.  The  erection  of  such  a  district  is 
left  to  the  unskilled  hand  of  the  forty  per  cent,  of  electors  who 
see  fit  to  frame  the  petition.  The  limits  and  lines  of  such  dis- 
trict are  entirely  arbitrary  and  artificial,  and  the  ease  and 
facility  by  which  districts  may  be  laid  oflf  in  such  a  way  as  to 
create  void  places,  called  ** pockets,"  in  which  the  citizens  are 
substantially  disfranchised  on  this  question  of  local  option;  in- 
volved, confused  and  ambiguous  construction  of  this  provision 
of  the  law,  as  well  as  other  features,  lays  this  law  open  to 
serious  impeachment. 

No  scheme  of  legislation  better  illustrates  the  futility,  as  well 
as  danger,  of  enacting  laws  in  the  heat  and  intensity  of  political 
passion.  This  law  was  ground  out  between  the  upper  and 
nether  millstone  of  antagonized  public  sentiment,  dividing  the 
Legislature  along  lines  purely  partisan  and  vindictive,  and 
finally  modified  by  the  supervision  of  pliant  and  trimming  poli- 
tics. 

The  court,  however,  can  not  say  that  the  law  is  either  uncon- 
stitutional or  invalid. 

By  the  11th  section  of  the  Brannock  Law,  it  is  made  the 'duty 
of  the  probate  judge,  upon  the  filing  of  the  petition  for  the  con- 
test, to  issue  a  summons  addressed  to  the  mayor  of  such  munic- 
ipal corporation,  of  the  filing  of  such  petition,  and  directing  him 
to  appear  in  said  court  on  behalf  of  said  residence  district  at 
the  time  named  in  the  summons,  which  time  shall  not  be  more 
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than  twenty  days  after  the  election,  nor  less  than  five  days  after 
the  filing  of  such  petition.  Thus,  the  contest  of  an  election  be- 
comes virtually,  under  our  law,  an  action  inter  partes,  and  the 
burden  of  establishing  the  irregularity  under  this  law,  which 

To  me,  the  alarming  and  grave  part  of  this  section  is  that 
is  claimed  to  render  the  election  invalid,  is  upon  the  contestor. 
part  which  says  that  the  probate  judge  shall  have  final  juris- 
diction to  hear  and  determine  the  merits  of  the  proceedings. 
Some  relief  is  granted  in  the  following  clause  of  this  section, 
which  states  that  in  all  respects  in  the  procedure  of  the  hearing, 
he  shall  be  governed  by  the  law  providing  for  the  contest  of 
the  election  of  a  justice  of  the  peace,  so  far  as  such  law  is  ap- 
plicable. The  attention  of  the  court  is  called  to  this  statute 
providing  for  the  contest  of  an  election  of  a  justice  of  the  peace. 
Section  576  of  the  Revised  Statutes  provides  that  **no  election 
of  a  justice  of  the  peace  shall  be  set  aside  by  the  freeholders 
(called  to  try  the  case)  merely  because  illegal  votes  have  been 
given  at  such  election,  if  it  appears  that  the  person  whoso  elec- 
tion is  contested  has  the  greatest  number  of  the  legal  votes  given 
at  such  election,  after  deducting  all  illegal  votes  given  when 
there  is  no  evidence  for  whom  such  illegal  votes  were  given,  as 
well  as  all  illegal  votes  which  are  shown  to  have  been  given  for 
the  person  whose  election  is  contested.'* 

There  is  at  least  a  slight  suggestion  in  this  statute,  so  far  as 
it  is  applicable  to  the  case  at  bar,  that  unless  it  clearly  appears 
to  the  court  that  the  irregularity  or  omission  in  the  preliminary 
duty  of  the  officer  appointing  the  election,  resulted  in  the  vote 
which  determined  the  election,  it  is  not  so  material  a  defect  as 
to  render  the  election  void. 

The  polling  place  at  the  corner  of  Giddings  and  Lexington 
avenues  was  sought  by  electors  of  the  district  which  was  holding 
the  election.  It  was  in  plain  view,  and  no  other  election  was 
proceeding  in  any  contiguous  district  or  territory.  It  was  fif- 
teen feet  beyond  the  easterly  line  of  the  district.  There  are  no 
facts  to  justify  the  conclusion  that  any  elector  was  misled  or 
confused  as  to  the  proceedings  on  the  7th  day  of  July,  1904, 
at  that  election.  Considering  the  number  of  electors  in  the  dis- 
trict, the  election  was  carried  by  a  decided  majority.  And  now 
for  the  probate  judge,  in  the  absence  of  any  facts  showing  fraud 
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or  prejudice  to  the  public,  or  individuals,  of  any  sort  or  kind,  to 
set  aside  the  will  of  the  people  of  the  district,  thus  expressed, 
would  be  an  exercise  of  judicial  power  under  this  statute  which, 
in  my  judgment,  would  be  grossly  unjust  and  unreasonable. 

There  are  other  points  made  in  this  controversy  on  the  ques- 
tion of  the  regularity  of  this  election,  which  were  not  strenuous- 
ly urged  by  counsel  in  argument,  but  which  have  received  some 
attention  on  the  part  of  the  court. 

It  is  claimed  that  the  district  was  not  properly  and  clearly 
bounded  by  the  description  in  the  petition  of  forty  .per  cent, 
of  the  electors,  nor  in  the  order  or  proclamation.  No  facts  are 
brought  to  the  attention  of  the  court,  and  the  statute  which  re- 
(|uires  a  description  of  a  residence  district  is  so  involved,  con- 
fused and  ambiguous  that  it  is  very  difficult  to  tell  exactly  what 
it  does  mean. 

The  illegal  voting,  upon  which  evidence  was  adduced,  con- 
sisted largely  in  the  irregularity  of  failing  to  record  the  name 
•of  the  voter  as  his  vote  >vas  cast  early  in  the  election,  in  the  vot- 
ing place  which  was  admitted  to  have  been  located  within  the 
residence  district  in  question,  and  allowing  the  voter  to  write 
his  own  name  upon  the  secondary  stub.  But  there  is  no  claim 
or  pretense  as  to  what  number  of  irregular  votes  were  thus 
cast,  or  whether  any  person  was  prevented  from  voting  by  this 
irregularity,  or  that  the  result  of  the  election  was  affected  one 
way  or  the  other,  and,  as  I  understand  counsel,  it  is  admitted 
in  argument  that  they  do  not  urge  this  irregularity  as  one  of  the 
reasons  for  contesting  the  election. 

The  petition,  therefore,  to  contest  the  election  on  the  7th  day 
of  July,  1904,  in  the  16th  District,  so-called,  is  hereby  dismissed 
at  the  costs  of  the  petitioner. 

Olds  &  Willett  and  Wilcox,  Collister,  Hodden  &  Parks,  for 
the  petitioner. 

Newton  D.  Baker,  City  Solicitor,  for  the  Mayor  of  the  City 
of  Cleveland. 

Albert  V.  Taylor,  for  qualified  electors  of  the  residorice  dis- 
trict, defending  the  election.  ' 
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WHAT  IN  OHIO  CONSTITUTES  AN  APPEARANCE. 

[Common   Pleas  Court  of  Lorain  County.] 

J.  6.  BuNN  V.  Claude  M.  Rickett.* 

Decided,  April  7,  1905. 

Appearance— Motion  to  Dismiss  Does  not  Constitute,  When— Lan- 
guage of  the  Motion — And  Intention  of  the  Party  Making  it. 

A  motion  to  discharge  an  attachment  for  the  reason  that  the  affi- 
davit upon  which  it  was  issued  is  false  and  the  facts  therein 
alleged  untrue,  does  not  confer  Jurisdiction;  and  it  appearing 
that  the  affidavit  furnishes  no  ground  for  the  attachment,  a  dis- 
missal of  the  suit  as  well  as  of  the  attachment  may  properly  be 
entered. 

Washburn,  J. 

The  case  of  Blinn  v.  Rickett  comes  into  thi^  court  on  a  bill 
of  exceptions  from  the  docket  of  Charles  C.  Lord,  justice  of  the 
peace. 

It  appears  from  the  bill  of  exceptions  and  the  papers  filed  in 
the  case,  that  Mr.  Blinn,  who  is  a  non-resident  of  Lorain  county, 
sued  Mr.  Rickett,  who  is  also  a  non-resident  of  Lorain  county, 
upon  a  note  which  was  given  for  commercial  fertilizer,  and  that 
an  affidavit  was  filed,  and  attachment  issued  and  served  upon 
the  railroad  company  which  employed  Rickett,  and  which  ran 
through  Lorain  county.  The  railroad  company,  as  garnishee, 
answered  that  it  had  money  or  funds  in  its  possession  belonging 
to  the  defendant. 

Thereupon  the  defendant  filed  the  following  motion  in  the 
justice  court: 

**Now  comes  the  defendant  herein,  and  moves  the  court  to 
discharge  the  attachment  issued  herein,  for  the*  reason  that  the 
affidavit  upon  which  said  attachment  was  issued  is  false,  and 
the  facts  alleged  therein  untrue." 

♦Affirmed  by  the  Circuit  Court,  May  8,  1905,  6  C.  C— N.  S.,  513. 
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It  appears  from  the  evidence  that  was  submitted  to  the  court 
upon  that  motion,  that  the  aflSdavit  was  untrue  in  all  of  its  par- 
ticulars, except  that  the  defendant  was  a  non-resident  of  Lorain 
county ;  that  the  daim  was  not  for  neeessaries ;  that  the  defend- 
ant was  not  a  single  man,  but  on  the  contrary  was  the  head 
and  support  of  a  family,  wife  and  children,  living  with  them 
and  supporting  them. 

The  justice  upon  the  submitting  of  the  motion,  sustained  the 
motion  and  discharged  the  attachment,  and  thereupon  dismissed 
the  case. 

And  it  is  claimed  now,  not  that  the  jusrtice  erred  in  dismiss- 
ing the  attachment,  because  the  evidence  is  overwhelming  that 
it  should  have  been  dismissed ;  but  it  is  claimed  that  the  justice 
of  the  peace  erred  in  dismissing  the  case,  for  the  reason  that  by 
filing  said  motion  the  defendant  had  entered  his  personal  ap- 
pearance in  the  action,  and  the  action  should  thereafter  have 
proceeded  to  judgment  against  him  personally,  although  no 
property  of  the  defendant  was  rightfully  under  the  control  of 
the  court. 

And  that  raises  the  question,  what  constitutes  in  Ohio  an  ap- 
pearance to  an  action? 

Now  it  is  well  settled  by  many  adjudicated  cases  in  the  Su- 
preme Court  of  this  state,  that  where  a  person  files  a  motion, 
demurrer  or  answer,  which  involves  the  merits  of  the  case  in 
any  way,  he  thereby  enters  his  appearance,  although  he  specific- 
ally protests  that  he  does  not  enter  his  appearance;  that  is  so, 
I  say,  if  the  motion  or  other  pleading  goes  to  any  other  thing 
in  the  case,  except  the  jurisdiction  of  the  court  over  his  persons- 
he  enters  an  appearance,  if  the  pleading  filed  involves  the  merits 
of  the  case  in  any  way.  That  is,  if  he  should  file  a  motion  ob- 
jecting to  the  jurisdiction  of  the  court  as  to  the  subject-matter, 
that  would  be  an  appearance,  personal,  and  if  it  was  decided  that 
the  court  had  jurisdiction  of  the  subject-matter,  then  the  party 
filing  such  motion  would  be  in  court  for  all  purposes. 

Now  a  motion  to  discharge  an  attachment  is  not  a  motion  to 
the  merits  of  the  case;  there  are  some  authorities  in  Ohio,  to 
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that  effect,  although  at  the  hearing  of  this  ease  none  were  cited. 
In  the  7th  Ohio  Decisions,  reprint,  page  476,  there  is  a  de- 
cision by  the  district  court,  which  was  composed  of  Judges 
Avery,  Burnet,  Cox  and  Longworth.  The  syllabus  of  that  case 
is: 

**  Appearing  before  a  justice  and  moving  for  the  discharge  of 
an  attachment  issued  on  the  ground  of  concealment,  so  that 
service  can  not  be  made,  is  not  entering  an  appearance." 

It  appears  in  that  case,  however,  and  the  record  recites  the 
fact  that  the  motion  contained  a  protest  against  entering  his 
appearance.    In  the  decision  the  court  said : 

**The  defendant  came  into  the  court  and  moved  that  the 
attachment  be  discharged,  and  failed  in  his  motion.  In  no  other 
way  did  he  enter  an  appearance.  No  doubt  a  party  may  appear 
to  question  whether  the  court  has  obtained  jurisdiction  over  his 
property  or  person,  and  for  that  purpose  alone,  and  the  record 
recites  that  was  the  fact.'' 

It  only  differs  from  the  case  now  being  considered  by  the 
fact  that  this  motion  is  not  limited  in  its  nature. 

Then  in  the  11th  Ohio  Decisions,  at  page  418,  the  syllabus  of 
the  case  reads: 

'*An  appearance  for  the  purpose  of  a  motion  to  dismiss  the 
attachment,  upon  the  ground  that  as  no  property  has  been  at- 
tached, the  court  had  not  acquired  jurisdiction  of  the  subject- 
matter,  does  not  confer  jurisdiction  to  render  any  judgment 
whatever.*' 

The  court  in  deciding  the  case  said : 

**Upon  the  hearing  came  the  defendant  by  his  counsel,  and 
*  without  entering  his  appearance  herein,  and  without  waiv- 
ing any  of  his  rights,  and  for  the  purpase  of  this  motion 
only,  moves  the  court  to  dismiss  the  attachment  herein  and 
to  release  the  property  claimed  to  have  been  attached  and 
gamisheed  in  this  proceeding,  for  the  reason  that  the  said  goods 
are  not  subject  to  attachment  or  garnishment,  as  the  same 
were  in  transit  at  the  time  of  the  purported  attachment  and 
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garnishment  thereof,  and  for  the  further  reason  that  the  order 
of  attachment  was  not  made  effective  by  attachment  of  the 
property,  and  the  court  therefore  has  no  jurisdiction  of  the  sub- 
ject-matter.'  The  magistrate  overruled  the  motion,  and  found 
that  the  appearance  of  the  defendant  was  entered  because  of 
the  filing  of  said  motion,  and  entered  a  personal  judgment 
against  him  for  $293.59,  the  amount  of  plaintiff's  claim  and 
interest  and  for  costs.  The  defendant  prosecutes  these  proceed- 
ings in  error,  claiming  that  the  magistrate  erred  in  overruling 
his  motion  to  dissolve  the  attachment  and  in  entering  personal 
judgment  against  him.  It  is  clear  that  the  magistrate  could 
not  properly  render  a  personal  judgment  against  the  defendant 
as  upon  his  appearance  in  court.  There  is  ample  authority  for 
a  proceeding,  such  as  was  defendant's,  to  obtain  a  discharge  of 
the  attachment,  appearing  for  that  purpose  only.'' 

It  will  be  observed  in  this  case  also  that  the  appearan<ie  was 
limited  in  the  motion. 

In  2  C.  C:,  at  page  118,  is  a  decision,  which  was  rendered 
by  Judge  Shauck  when  he  was  on  the  circuit.  In  that 
case  a  suit  was  brought,  an  attachment  was  issued,  and  the 
defendant,  Saxton,  without  submitting  himself  to  the  jurisdic- 
tion of  the  court  for  any  other  purpose,  moved  for  a  discharge 
of  the  attachment  for  reasons  stated  in  his  motion.  The  court 
overruled  his  motion  to  discharge  the  attachment,  and  he  prose- 
cuted error  to  the  circuit  court,  and,  after  the  error  proceeding 
was  filed  in  the  circuit  court,  desiring  to  have  his  property  dis- 
charged, he  gave  a  bond,  and  the  property  was  discharged,  and 
upon  hearing  it  was  claimed  that  by  the  giving  of  that  bond, 
and  by  the  motion  that  the  judge  passed  upon,  he  entered  his 
appearance,  and  the  court,  in  deciding  it,  said: 

*  *  The  plaintiff  in  error  was  not  served  below,  nor  did  he  form- 
ally enter  his  appearance,  nor  by  any  act  submit  himself  to  the 
jurisdiction  of  the  court.  He  has  not  acknowledged  the  validity 
of  the  attachment  proceedings,  nor  authorized  his  adversary  to 
take  any  step  in  the  belief  that  their  validity  would  not  be  con- 
tested. We,  therefore,  find  no  ground  upon  which  he  can  be 
held  to  be  estopped  from  insisting  that  his  property  was  wrong- 
fully taken." 
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Of  course,  prosecuting  error,  unlike  appeal,  never  enters  ap- 
pearance. In  other  words,  appealino^  a  case  is  entering  an  ap- 
pearance, prosecuting  error  is  not. 

It  will  be  observed  in  this  case  also  the  appearance  was  lim- 
ited in  the  motion. 

Then  in  the  39th  O.  S.,  at  page  249,  the  court  said  in  the 
syllabus : 

**The  appearance  of  a  defendant  in  court  for  the  sole  pur- 
pose of  objecting  by  motion,  to  the  jurisdiction  of  the  court 
over  his  person,  is  not  an  appearance  in  the  action  or  a  waiver 
of  any  defect  in  the  mode  or  manner  by  which  such  jurisdiction 
is  obtained." 

Now  from  the  authorities  that  there  are  in  Ohio,  if  the  de- 
fendant had,  in  the  case  at  bar,  limited  his  appearance  in  his 
motion,  I  would  have  no  trouble  whatever  in  arriving  at  a  con- 
clusion in  the  case. 

The  only  uncertainty,  is  as  to  whether  he  should  have  pro- 
tested in  the  motion  that  he  appeared  only  for  the  purpose  of 
having  the  attachment  discharged.  And  it  seems  to  me  on  that 
point,  that  this  39th  Ohio  State  has  some  bearing.  It  appeared 
in  that  case  that  it  was  a  motion  before  a  justice  of  the  peace, 
and  the  motion  was  in  this  language : 

**And  now  come  the  said  defendants,  for  the  purpose  of  this 
motion  only,  and  expressly  disclaiming  any  and  all  intention 
or  purpose  of  making  or  entering  an  appearance  upon  the  merits 
of  this  case,  or  for  any  other  purpose  save  for  that  contained 
in  this  motion,  and  here  moves  the  court  to  dismiss  this  action, 
discharge  the  garnishee  herein,  and  dissolve  the  attachment 
issued  herein,  for  the  following  causes,  to-wit:  That  said  justice 
of  the  peace  has  no  jurisdiction  of  the  person  of  said  defend- 
ants, or  either  or  any  of  them.  That  the  said  justice  of  the 
peace  has  no  jurisdiction  of  the  property  of  said  defendants. 
That  no  service  has  been  made  upon  defendants  as  required  by 
law." 

That  motion  was  overruled,  and  a  second  motion  was  there- 
upon filed  in  this  language : 
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**And  now  come  the  said  defendants,  and  for  the  purpose  of 
this  motion  only,  and  disclaiming  all  intention  or  purpose  of 
entering  any  appearance  in  this  cause  as  to  the  validity  or  in- 
validity of  the  causes  of  action  sued  upon,  but  appearing  for 
the  purpose  of  this  motion,  and  for  no  other  purpose,  and 
waiving  none  of  the  rights  of  defendants  herein,  here  moves 
said  justice  of  the  peace  to  discharge  the  attachment  herein- 
before issued  in  this  case,  and  dismiss  the  action,  for  the  fol- 
lowing reasons,  to-wit:  That  said  affidavit  in  attachment  is  in- 
sufficient in  law  to  maintain  an  attachment  or  justify  the  issu- 
ing of  an  order  of  attachment,  and  can  confer  no  jurisdiction 
upon  said  justice  in  this  action,  either  of  the  person  or  prop- 
erty of  said  defendants." 

And  that  motion  was  overruled.  Error  was  prosecuted  to 
common  pleas  court,  where  the  judgment  of  the  justice  was  af- 
firmed. But  the  district  court  reversed  the  common  pleas  court, 
and  then  the  case  was  taken  to  the  Supreme  Court.  In  de- 
ciding the  case  the  court  said : 

*'It  is  not  claimed  that  a  voluntary  appearance  was  entered 
by  the  defendants;  but  the  claim  is,  that  the  filing  of  said  mo- 
tion was,  in  law,  an  appearance  to  the  merits  of  the  cause,  and, 
consequently,  a  waiver  of  any  objections  to  the  mode  or  manner 
by  which  jurisdiction  over  the  person  of  defendants  was  ac- 
quired. The  appearance  of  a  defendant  in  court  for  the  sole 
purpose  of  objecting,  by  motion,  to  the  mode  or  manner  in 
which  it  is  claimed  that  jurisdiction  over  his  person  has  been 
acquired,  is  not  an  appearance  in  the  cause,  or  a  waiver  of  any 
defect  in  the  manner  of  acquiring  such  jurisdiction;  while,  on 
the  other  hand,  the  appearance  for  the  purpose  of  contesting 
the  merits  of  the  cause,  whether  by  motion  or  formal  pleading, 
is  a  waiver  of  all  objections  to  the  jurisdiction  of  the  court  over 
the  person  of  defendant,  whether  the  defendant  intended  such 
waiver  or  not.  The  motions  of  defendants,  which  ai-e  relied 
on  as  an  appearance  in  the  original  action,  wheii  considered  in 
the  light  of  the  circumstances  disclosed  in  the  record,  were  ob- 
jections to  the  jurisdiction  of  the  court  over  the  persons  of  the 
defendants,  and  nothing  more." 

Now  the  test  seems  to  be,  not  what  he  said  was  his  intention 
in  his  motion ;  but  what  in  fact  was  his  intention,  gathered  from 
the  surrounding  circumstances. 
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In  the  case  of  EUioH  v.  Lawhead,  43  O.  S.,  page  171,  the  de- 
fendant filed  the  following  motion: 

**  Charlotte  Elliott,  the  defendant  above  named,  by  her  at- 
torneys, now  comes  for  the  purpose  of  this  motion  and  for  no 
other  purpose,  and  moves  the  court  to  strike  the  above  named 
case  from  the  docket  of  said  court,  and  the  petition  from  the 
files,  for  the  want  of  legal  and  proper  service,  and  because  the- 
said  court  has  no  jurisdiction  of  the  subject-matter  of  said 
action  or  of  debt,  and  for  the  same  reason  that  all  proceedings 
herein  by  said  plaintiff  against  her  be  dismissed/' 

The  court  in  deciding  the  case,  on  page*  177,  said : 

**It  is  true  the  defendant  *  comes  for  the  purpose  of  filing  this 
motion  and  for  no  other  purpose,'  and  had  the  motion  been  con- 
fined to  the  want  of  proper  service  it  would  not  have  operated 
as  an  appearance.  It  was  not  so  limited,  but  embraced  an 
additional  reason,  to-wit,  the  right  of  the  court  to  hear  and  de- 
termine the  subject-matter.  The  rule  is  that  where  a  defend- 
ant appears  solely  for  the  purpose  of  objecting  to  the  jurisdic- 
tion of  the  court  over  the  person,  such  motion  is  not  a  voluntary 
appearance  of  defendant  which  is  equivalent  to  service. 

** Where,  however,  the  motion  involves  the  merits  of  the 
case  made  in  the  petition  the  rule  is  otherwise.*' 

It  will  be  noticed  in  this  case,  that  the  defendant  limited  her 
appearance  in  her  motion,  but  the  court  held  that  the  motion 
constituted  her  appearance,  notwithstanding  she  protested 
against  appearance  in  the  motion.  The  court  looked  beyond 
the  motion,  and  decided  that  in  the  light  of  all  the  circumstances, 
the  defendant  did  enter  her  appearance,  notwithstanding  her 
protest. 

It  has  seemed  to  me  that  in  the  case  at  bar,  this  court  ought 
to  consider  the  object  of  the  motion  filed  in  this  case,  and  de- 
termine what  the  defendant's  intention  was,  as  to  appearance, 
by  what  the  record  discloses,  notwithstanding  the  fact  that  he 
did  not  limit  his  appearance  in  his  motion. 

It  is  clear  in  the  present  case  that  the  only  object  and  in- 
tention of  the  defendant  in  filing  his  motion  was  to  object  to 
the  jurisdiction  of  the  court  over  his  person,  and  to  prevent  the 
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court  obtaining  jurisdiction  over  his  person  or  property,  and  I 
believe  that  these  decisions  justify  the  court  in  holding  that 
what  he  said  or  did  not  say  in  the  motion,  as  to  the  extent  of 
his  appearance,  would  not  govern;  but  that  the  court  is  gov- 
erned by  what  the  record  discloses  was  his  real  intention  as  to 
appearance.  I  may  be  mistaken  as  to  this,  but  I  am  satisfied 
this  county,  when  it  was  conceded  that  the  grounds  of  attach- 
ment were  untrue,  with  the  exception  of  non-residence,  and  I 
that  the  justice  of  the  peace  did  the  right  thing  in  this  case. 

It  was  an  abuse  of  the  forms  of  law  to  bring  this  action  in 
believe  that  I  ought  to  affirm  this  judgment.  An  entry  in  this 
case  will  be  made  affirming  the  judgment  of  the  justice,  and  I 
will  give  you  an  exception  if  you  desire. 

Fritz  Ruding,  for  plaintiff  in  error. 

Clayton  Chapman,  for  defendant  in  error. 
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TIME  WITHIN  WHICH  AN  ELECTION  MUST  BE  HELD  UNDER 
THE  BRANNOCK  LAW. 

[Common  Pleas  Court  of  Franklin  County.] 

The  City  of  Columbus  v.  Cole.* 

Decided,  July,  1906. 

Liquor  Laws — Directory  and  Mandatory  Provisions  of  Statutes — Time 
Within  Which  an  Election  Must  he  Held  Under  the  Brannock  Law, 
Mandatory. 

The  provision  of  the  BrannockXaw  that  an  election  shall  be  held  in 
not  less  than  twenty  or  more  than  thirty  days  after  the  filing  of 
the  petition  is  mandatory,  and  compliance  therewith  is  essential 
to  the  validity  of  the  election. 

BiGOEB,  J. 

This  is  a  proceeding  on  error  from  the  judgment  of  the  pro- 
bate court  in  an  action  brought  under  the  provisions  of  the 
Brannock  Local  Option  Law  to  contest  the  validity  of  an  elec- 
tion held  in  a  residence  district  in  this  city  under  that  law. 
The  decision  of  the  probate  court  was  in  favor  of  the  plaintiff, 
the  defendant  in  error  here,  and  the  judgment  of  the  probate 
court  was  that  the  election  was  null  and  void.  One  of  the 
grounds  upon  which  the  court  below  based  its  judgment  was 
that  the  electiion  was  not  held  within  the  thirty  days  limit 
fixed  by  the  statute  and  that  raises  the  first  question  presented 
for  decision  here. 

It  is  conceded  that  the  election  was  not  held  within  the  thirty 
days  limit,  but  was  held  thirty-one  days  after  the  filing  of  the 
petition.  Did  this  render  the  election  null  and  void?  It  is  the 
contention  of  the  plaintiff  in  error  that  this  provision  of  the 
statute  is  directory  merely,  and  that  it  is  not  essential  to  the 
validity  of  an  election  under  the  Brannock  Law  that  the  elec- 
tion be  held  within  thirty  days  after  the  filing  of  the  petition. 

After  a  careful  examination  of  the  question  here  presented, 

*  Affirming  2  N.  P.-^N.  8.,  663,.  aer  to  mandatory  feature  of  the  law; 
for  contrary  holdings  as  to  mandatory  feature,  lee  2  N.  P.— N.  8*i  246, 
and  2  N.  P.—N.  8.,  469. 
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I  have  reached  the  conclusion  that  upon  principle  and  the 
weight  of  authority  this  provision  of  the  law  is  not  directory 
but  mandatory,  and  that  it  is  essential  to  the  validity  of  an 
election  held  thereunder,  that  it  be  held  within  the  period  fixed 
by  statute.  And  in  the  first  place  it  is  a  general  rule  upon 
the  subject  of  elections  that  time  and  place  are  of  the  sub- 
stance of  every  election.  Am.  &  Eng.  Enc.  of  L.,  Vol.  10.  679; 
Dickey  v.  Hurlburt  et  al,  5  Gal.,  343;  Stevens  v.  The  People, 
89  111.,  337. 

It  is  claimed  that  where  a  statute  requires  something  to  be 
done  by  an  officer  within  a  certain  time  for  a  public  purpose 
that  the  requirement  is  to  be  considered  as  directory  only,  and 
if  the  duty  be  neglected  within  the  time  prescribed,  but  be 
afterwards  performed,  that  the  public  shall  not  suffer  on  ac- 
count of  the  delay.  Counsel  cite  the  case  of  Tonsey  v.  DeTIuyy 
62  S.  W.  R.,  1118,  a  Kentucky  case,  in  support  of  the  claim  that 
'this  principle  of  law  is  applicable  to  a  case  of  this  kind,  and 
it  may  be  conceded  that  this  case  supports  the  claim  of  the 
plaintiff  in  error. 

Attention  is  also  called  to  the  fact  that  by  our  statute  there 
is  a  requrement  that  the  polls  be  kept  open  during  certain 
hours  on  election  day,  and  that  it  has  been  held  that  it  will 
not  vitiate  an  election  if  the  polls  be  not  opened  or  closed  at 
the  particular  hours  specified  where  no  fraud  has  been  prac- 
ticed and  no  substantial  rights  violated.  Chief  Justice  Beatty, 
of  the  Supreme  Court  of  California,  in  the  case  of  Packwood 
V.  Bi'owncll,  121  Cal.,  481,  in  considering  this  question,  says 
that: 

**The  requirements  as  to  time  and  place  of  holding  elections 
are  certainly  mandatory.  But  time  in  this  connection  means 
the  proper  day  for  holding  the  election  aad  does  not  mean  that 
the  polls  must  necessarily  be  opened  at  the  hour  of  sunrise  on 
that  day.  A  slight  delay  in  opening  the  polls,  explained  and 
excused  by  the  absence  of  one  of  the  officers,  etc.,  ought  not  to 
disfranchise  the  voters  of  a  precinct  in  the  absence  of  any 
showing  of  actual  injury.'' 

My  attention  is  also  called  to  the  fact  that  two  of  the  com- 
mon pleas  judge  of  this  state  have  held,  in  ordering  an  election 
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under  this  law,  that  this  requirement  was  only  directory.  As 
to  that,  it  is  to  be  observed  that  the  report  of  those  decisions 
is  upon  that  point  very  brief,  and  no  authorities  are  cited  in 
support  of  the  decisions  upon  that  point,  but  it  se^ms  to  me 
that  the  decided  weight  of  authority  as  well  as  the  better  reason 
supports  the  claim  of  the  defendant  in  error  that  this  require- 
ment is  mandatory  and  not  merely  directory,  and  that  it  is  es- 
sential to  the  validity  of  an  election  under  this  law  that  it  be 
held  within  the  time  prescribed  by  statute.  The  following 
authorities  support  the  claim  of  the  defendant  in  error  upon 
this  proposition:  19  Am.  &  Eng.  Enc.  of  L.,  p.  503;  10  Am.  & 
Eng.  Enc.  of  L.,  p.  679;  Boone  v.  The  State,  10  Texas  Ap.,  418; 
Yares  v.  The  State,  59  S.  W.  R..  275;  Hayes  v.  The  State,  33 
Texas  Crim.,  547 ;  In  the  maiter  of  R.  S.  Woolridge,  30  Mo.  Ap., 
612-618;  State,  ex  rel,  v.  Euark,  34  Mo.  Ap.,  325;  State  of 
Nevada,  ex  rel,  v.  County  Commissioners,  6  Nev.,  104;  Stevens 
V.  The  People,  89  III,  337;  Gassard  v.  V aught,  10  Kas.,  162. 

This  last  case,  which  was  not  cited  by  counsel,  is  to  my  mind 
especially  persuasive  upon  this  question.  The  opinion  in  the 
case  was  delivered  by  Justice  Brewer,  then  a  judge  of  the  Su- 
preme Court  of  Kansas.  The  statute  in  that  case  required  that 
an  election  should  be  ordered  by  the  county  commissioners 
within  fifty  days  after  the  presentation  of  a  petition  containing 
the  required  number  of  signatures.  This  was  not  complied 
with,  and  the  court  held  that  an  election  held  at  a  later  date 
was  null  and  void.    The  syllabus  is: 

*'An  election  for  the  re-location  of  a  county  seat  must  be 
held  within  fifty  days  after  the  presentation  of  a  petition 
therefor  or  it  is  void." 

It  will  be  found  from  the  report  in  this  case  that  substan- 
tially the  same  arguments  were  there  advanced  in  support  of 
the  validity  of  the  election  that  are  made  here.  The  argument 
of  Judge  Brewer  in  the  opinion  holding  that  this  provision  is 
not  directory  merely  but  mandatory,  seems  to  be  entirely  perti- 
nent here,  and  I  cite  it  without  stopping  to  quote  from  it  at 
length. 
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The  question  as  to  what  requirements  of  a  statute  are  di- 
rectory merely,  and  what  are  mandatory,  is  one  oftentimes  of 
much  difficulty,  but  in  the  light  of  the  authorities  upon  this 
question,  I  rfbi  of  the  opinion  that  the  requirement  of  this 
statute  is  not  directory  merely,  but  mandatory,  and  that  the 
decision  of  the  probate  court  in  holding  that  this  election  was 
null  and  void  was  correct,  and  judgment  is  affirmed.  This 
makes  it  unnecessary  to  consider  further  questions  raised  and 
discussed  in  this  case. 

W.  B.  Wheeler,  for  plaintiff  in  error. 

Gumble  &  Gumhle,  for  defendant  in  error. 


WITHDRAWAL  OF  PETITION  UNDER  BRANNOCK  LAW 
AFTER  FILINC. 

[Common  Pleas  Court  of  Franklin  County.] 

The  City  of  Columbus  v.  Patrick  Glackin.* 

Decided,  July»  1906. 

Liquor  Laws — Withdrawal  of  Petition  for  Election  under  Brannock 
jLflto — Change  of  Boundaries — Assent  of  Signers  to  Re/lling. 

A  petition  for  an  election  under  the  Brannock  Law  may  be  with- 
drawn, and  the  boundaries  of  the  proposed  district  changed,  and 
the  petition  reflled;  and  it  is  immaterial  if  in  refiling  the  old 
sheets  are  used,  without  having  the  signers  rewrite  their  names, 
provided  only  that  the  signers  assent  to  the  change  in  the  boun- 
daries, and  constitute  forty  per  cant,  of  the  electors  of  the  dis- 
trict so  changed. 

Bigger,  J. 

This  is  another  contested  election  ease  under  the  Brannock 
Local  Option  Law.  The  probate  court  rendered  judgment  in 
favor  of  the  defendant  in  error,  setting  aside  the  election  as 
null  and  void.    It  appears  that  in  this  case  the  petition  was  filed 

♦  Reversing  2  N.  P.— N.  S.,  563,  as  to  right  to  withdraw  petition; 
.see  same  holding  in  2  N.  P.— N.  S.,  469.  and  M  applied  to  a  petltlon\ 
under  the  Beal  Uw  In  8  N.  P.*-N.  S.i  17. 
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with  a  judge  of  this  court,  which  was  found  to  have  exempt 
territory  included  in  the  boundaries.  Upon  application  to  the 
judge,  leave  was  given  to  withdraw  the  petition,  and  a  change 
was  made  in  the  boundaries,  excluding  this  exempt  territory, 
and  the  consent  of  forty  per  cent,  of  the  qualified  electors  of 
the  district  was  obtained  to  this  change  in  the  boundary,  when 
the  petition  was  refiled  and  an  election  ordered  and  held. 

It  was  decided  by  the  probate  court  that  the  petition  having 
been  filed  could  not  be  withdrawn  and  refiled.  It  seems  from 
the  record  that  the  decision  of  the  court  was  based  upon  this 
proposition  that  a  petition  could  not  be  withdrawn,  and  boun- 
daries changed  and  refiled,  and  the  court  refused  to  permit  the 
defendant,  plaintiff  in  error  here,  to  show  that  the  consents  of 
the  signers  had  been  obtained.  In  this,  I  think  the  court  below 
was  clearly  in  error.  I  see  no  reason  why  the  signers  of  a  pe- 
tition may  not  withdraw  it  if  they  see  fit,  and  no  aiithority  is 
cited  in  support  of  such  a  doctrine.  That  individuals  may  with- 
draw from  a  petition  before  it  is  acted  upon  is  too  well  settled 
to  admit  of  controversy.  It  follows,  therefore,  that  they  may 
all  withdraw,  and  that  seems  to  be  what  was  done  here.  If  that 
be  true,  then  the  people  may  again  petition,  and  that  seems  to 
be  in  effect  what  was  done  here. 

The  case  decided  by  the  Kansas  City  Court  of  Appeals,  which 
is  not  a  court  of  last  resort,  and  which  is  cited  in  support  of 
this  claim,  is  not  in  point  for  the  reason  that  it  appeared  in 
that  case  that  a  few  of  the  petitioners  without  authoriy,  as  is 
clearly  stated,  from  the  great  body  of  the  petitioners,  under- 
took to  withdraw  the  petition.  That  is  not  this  case.  The  pe- 
tition was  withdrawn  and  forty  per  cent,  of  the  voters  of  the 
new  district,  it  must  be  assumed,  had  petitioned  for  an  election 
in  the  changed  district.  The  presumption  is  when  the  election 
was  ordered  that  forty  per  cent,  of  the  voters  in  the  new  dis- 
trict had  signed  it.  The  defendant  in  error,  plaintiff  below, 
did  not  establish  the  fact  that  it  was  not  signed  by  forty  per 
cent,  of  the  qualified  electors  of  the  new  district,  but  on  the 
contrary  his  own  evidence  shows  that  forty  per  cent,  had 
signed.  It  was  certainly  valid  as  a  new  petition.  It  made  no 
difference  that  they  may  have  used  the  old  sheets  and  without 
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having  the  signers  re-write  their  names  simply  have  them  give 
their  consent  to  a  change  of  the  boundaries  and  re-file  it.  It 
was  in  effect  a  petition  of  forty  per  cent,  of  the  votei-s  of  a 
new  district,  and  the  election  was  properly  ordered  and  held. 
For  this  reason,  the  judgment  of  the  court  below  must  be  re- 
versed. 

W.  B.  Wheeler,  for  plaintiff  in  error. 

Oumble  &  Oumble,  for  defendant  in  error. 


BRANNOCK  LAW  PETITIONS  COVERING  OVERLAPMNC 
TERRITORY. 

[Common  Pleas  Court  of  Franklin  County.] 

W.  K.  Pulton  v.  The  City  of  CoLUMBas. 

Decided,  July,  1906. 

Liquor  Laws — Precedence  of  Brannook  Law  Petitions — Coverino  Over- 
lapping Territory — Where  the  First  was  Insufficient  when  Filed — 
Orders  as  to  Elections  are  Ministerial, 

1.  A  petition  for  a  Brannock  Law  election  which  is  legally  insufllcient 

does  not  have  precedence  over  a  legal  petition,  covering  overlap- 
ping territory,  which  is  properly  filed  before  the  insufficient  pe- 
tition is  made  sufficient. 

2.  Orders  made  by  Judges  for  elections  under  the  Brannock  Law  are 

merely  ministerial  and  not  Judgments  of  the  court,  and  hence 
may  be  reviewed  by  an  associate  Judge,  notwithstanding  a  rule 
against  the  review  of  the  Judgments  of  associate  Judges. 

Bigger,  J. 

This  is  also  a  proceeding  in  error  to  reverse  a  judgment  of 
the  probate  court  in  an  action  in  that  court  to  contest  the 
validity  of  an  election  held  under  the  Brannock  Law.  The 
decision  which  it  is  claimed  was  erroneous  was  the  judgment 
of  that  court  in  sustaining  a  demurrer  of  the  defendant  in  er- 
ror to  the  petition  of  the  plaintiff  in  error  in  that  court.  The 
petition  alleges  in  substance  the  following: 

That  on  the  third  day  of  October,  1904,  a  petition  for  an 
election  was  filed  with  one  of  the  judges  of  this  court  praying 
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that  an  election  be  held  in  the  district  described  therein.  That 
a  protest  was  filed  against  the  petition,  and  that  on  or  about 
October  17th  it  was  found  that  forty  per  cent,  of  the  qualified 
electors  of  the  district  described  were  not  signers  at  the  time 
when  it  was  filed.  That  on  the  14th  of  October,  a  petition  was 
filed  with  another  judge  of  this  court,  which  contained  forty 
per  cent,  of  the  qualified  electors  of  the  district  at  the  time  it 
was  filed,  which  district  covered  a  part  of  the  same  territory 
outlined  in  the  petition  filed  on  October  3d.  That  on  the 
17th  day  of  October,  the  attorney  for  the  petitioners  filing  the 
petition  on  October  3d  asked  for  leave  to  file  an  additional  pe- 
tition with  the  names  of  fifty-three  additional  electors,  which 
petition  outlined  the  same  boundary  as  that  outlined  in  the  pe- 
tition of  October  3d,  and  that  over  the  protest  of  the  petition- 
ers of  October  14th,  this  was  allowed  and  the  names  of  the 
additional  signers  were  counted  along  with  the  names  already 
on  the  petition,  and  finding  that  as  thus  supplemented,  more 
than  forty  per  cent,  of  the  voters  of  the  district  were  signers, 
an  election  was  ordered  in  the  district  outlined  in  the  petition 
of  October  3d;  that  before  sufiicient  names  were  added  to  this 
petition  to  make  it  contain  the  requisite  forty  per  cent,  of 
voters,  the  petition  of  October  14th,  containing  the  requisite 
forty  per  cent,  of  electors  of  the  other  district  containing:  the 
common  territory,  had  been  filed. 

The  plaintiff,  upon  this  state  of  facts,  prayed  that  the  elec- 
tion ordered  on  the  first  petition,  and  held,  be  set  aside,  and 
that  such  further  proceedings  be  had  as  are  authorized  by  law. 
The  court  upon  demurrer  held  this  petition  to  be  insuflficient  to 
entitle  the  petitioner  to  any  relief. 

The  first  section  of  the  Brannock  Law  provides  that  when 
two  or  more  petitions  are  filed  and  pending,  each  containing 
common  territory,  the  election  shall  be  ordered  in  the  residence 
district  described  in  the  petition  first  filed.  Will  a  petition 
which  contained  when  filed  less  than  forty  per  cent,  of  the 
qualified  electors  of  the  district,  have  precedence  over  a  pe- 
tition containing  common  territory,  afterwards  filed,  which  con- 
tained the  requisite  forty  per  cent.,  in  case  a  suflScient  number 
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of  names  be  added  to  the  insufficient  petition  to  make  it  suf- 
ficient, after  the  filing  of  the  second  petition,  which  contained 
a  sufficient  number  of  names.  In  other  words,  can  a  petition 
legally  insufficient  have  precedence  over  a  legal  petition  con- 
taining over-lapping  territory,  properly  filed  before  the  insuf- 
ficient petition  is  made  sufficient? 

In  my  opinion  the  proper  construction  of  this  law  gives  the 
precedence  to  that  petition  which  is  first  filed,  containing  the 
legal  number  of  qualified  electors.  A  petition  which  does  not 
contain  such  number  of  qualified  electors  is  in  law  no  petition 
at  all,  and  I  can  not  conceive  how  the  signers  of  such  a  petition 
can  acquire  any  rights  thereunder  which  would  give  them  prec- 
edence over  a  legally  sufficiefat  petition.  Manifestly  it  seems 
to  me  when  the  law  provides  that  when  two  or  more  petitions 
are  filed  and  pending  containing  common  territory,  that  pre- 
cedence shall  be  given  to  that  first  file<J,  it  means  a  legal  pe- 
tition, a  petition  containing  the  requisite  number  of  voters. 

Any  other  construction  would  lead,  it  seems  to  me,  to  ab- 
surd -consequences  and  endless  confusion.  I  think  the  Ijegisla- 
ture  never  contemplated  the  filing  of  a  petition  which  did  not 
comply  with  the  requirement  as  tD  the  number  of  qualified 
electors.  It  is  probably  permissible  to  add  additional  names  to 
a  petition  which  it  is  found  does  not  contain  the  requisite 
number,  but  I  think  this  can  not  be  done  so  as  to  defeat  the 
rights  of  other  petitioners  which  have  intervened  before  the 
requisite  number  is  secured.  As  counsel  for  plaintiff  in  error 
says,  if  this  construction  bo  correct,  then  all  that  would  be 
necessary  would  be  for  a  paper  to  be  filed  containing  two  or 
three  names  and  thus  hold  the  territory  until  enough  could  be 
secured  to  make  it  a  legal  petition.  Such  a  proceeding,  it 
seems  to  me,  would  be  farcical.  If  this  construction  be  placed 
upon  the  law,  then  all  that  would  be  necessary  when  either  side 
to  these  contests  learned  that  the  other  was  circulating  a  pe- 
tition, would  be  to  prepare  a  petition  covering  the  territory, 
add  a  few  names  to  it  and  file  it  and  then  obtain  the  additional 
names  at  leisure.  I  think  this  construction  is  not  reasonable, 
and  against  the  legislative  intention.  For  that  reason,  I  con- 
clude that  the  court  below  erred  in  sustaining  the  demurrer  to 
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this  petition,  and  the  decision  of  the  court  below  must  be  re- 
versed, and  the  case  remanded  with  instructions  to  overrule  the 
demurrer. 

In  passing  upon  the  q[uestion  presented  in  these  three  cases, 
I  am  called  upon  to  review  the  action  of  all  three  of  my  asso- 
ciates on  the  bench  in  ordering  elections  under  this  law.  I  was 
at  first  glance  inclined  to  think  that  I  ought  to  sustain  their 
rulings  without  further  investigation  of  the  questions,  under 
our  rule  that  one  judge  will  not  undertake  to  review  the  orders 
and  judgments  of  another  judge  of  the  same  court,  but  the 
orders  made  by  judges  under  this  law  are  not  the  judgments 
or  orders  of  the  court,  and  I  think  the  rule  has  no  applica- 
tion to  a  case  of  this  kind,  and  that  it  is  my  duty  when  called 
upon  to  act  judicially  in  these  cases  thus  brought  up  here  for 
review,  to  decide  them  in  accordance  with  what  I  conceive  to 
be  the  law  upon  the  subject  and  without  reference  to  the  orders 
for  the  holding  of  elections  which  are  only  ministerial  and  not 
the  judgments  of  the  court. 

W.  B.  Wheeler,  for  plaintiff  in  error. 

Oumble  &  Chimble,  for  defendant  in  error. 
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CONTRIBUTORY  NEGUGENCE  IN  GOING  UPON  A  WAY 
KNOWN  TO  BE  OUT  OF  REPAIR. 

[Superior  Court  of  Cincinnati,  Greneral  Term.] 

John  L.  Puccini  v.  City  op  Cincinnati. 

Decided  December,  1904. 

Negligence — Public  Ways — Known  to  he  Out  of  Repair — Which  Can 
Not  he  Easily  Avoided — Questions  of  Law  and  Fact. 

Where  one  goes  upon  a  public  stairway  in  the  night  time,  which  he 
knows  to  be  out  of  repair  but  is  lighted  by  an  electric  lamp,  and 
which  he  could  not  avoid  without  going  three  squares  out  of  his 
way  over  partially  improved  streets,  and  when  half  way  up,  the 
lamp  goes  out  while  groping  in  the  darkness  he  is  injured, 
there  is  in  his  suit  against  the  municipality  for  damages,  a  ques- 
tion of  fact  for  the  Jury  as  to  contributory  negligence,  and  to 
take  the  case  from  the  Jury  is  error. 

HosEA,  J.;  HoFPHEiMER,  J.,  and  Caldwet^l,; J.,  concur. 

Error  to  special  term. 

The  suit  below  was  for  damages  for  injuries  received  while 
passing  over  a  public  way — being  a  flight  of  wooden  steps  Leading 
from  State  avenue  to  Kineon  avenue — which,  through  negligence 
of  the  city,  had  become  defective  and  dangerous.  In  presenting 
his  testimony,  plaintiff  admitted  that  the  dangerous  and  defec- 
tive character  of  the  steps  was  known  to  him  at  and  prior  to  the 
time  of  the  injury.  Coupled  with  this  admission,  however,  was 
evidence  of  care  and  of  the  further  fact  that  the  steps  afforded 
the  only  access  to  plaintiff's  residence  from  below  excepting  over 
partially  improved  streets  three  squares  around  (approximately 
1,200  feet).  There  was  also  testimony  showing  that  the  steps 
were  ordinarily  lighted  at  night  by  an  electric  light  above ;  that 
when  the  plaintiff  had  gotten  half  way  up  the  steps  on  the  night 
in  question  the  light  went  out,  and  he  was  compelled  to  proceed 
in  darkness ;  also  that  he  was  proceeding  carefully,  realizing  the 
danger,  and  had  his  hand  on  the  banister  as  a  guide  when  he  fell 
and  was  injured. 
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On  the  conclusion  of  the  testimony  for  plaintiff  the  court,  on 
motion,  instructed  a  verdict  for  defendant,  which  action  is  as- 
signed as  error. 

Starting  with  the  familiar  rule  that  contributory  negligence  is 
fatal  to  recovery  (with  certain  exceptions  not  applicable  here), 
the  further  rule  has  been  adduced,  namely,  that  where  the  proof 
required  to  establish  plaintiff's  injury  includes  clear  proof  of  all 
the  material  facts  relating  to  his  conduct  and  duty,  and  those 
admit  of  no  reasonable  inference  but  that  of  negligence  on  his 
part,  then  the  case  presents  matter  of  law  for  the  decision  of  the 
court  only  (Cleveland,  C  <&  C.  Ry.  v.  Crawford,  24  Ohio  St., 
631,  634).  But  in  the  above  case  the  court  also  establish  the 
correlative  rule  as  follows,  page  638 : 

*'The  law  in  cases  of  mutual  negligence  is,  that  although  there 
may  have  been  negligence  on  the  part  of  the  plaintiff,  yet,  un- 
less he  might,  by  the  exercise  of  ordinary  care,  have  avoided  the 
consequences  of  the  defendant's  negligence,  he  is  entitled  to  re- 
cover {Timmons  v.  Railway,  6  Ohio  St.,  105).  It  is  no  case  of 
mutual  contribution  tOy  an  injury,  where  the  injured  party  could 
not,  by  the  exercise  of  due  care,  have  avoided  the  consequences 
of  another's  carelessness." 

The  court  follows  this  a  little  later  with  the  rule  of  legal  pre- 
sumption above  given,  4ind  states  the  antithesis  of  such  rule  as 
follows,  page  640 : 

**But,  on  the  other  hand,  if  the  testimony  is  conflicting,  the 
facts  uncertain,  or  the  proper  inferences  to  be  drawn  from  the 
facts  and  circumstances  doubtful,  then  it  would  be  error  for  the 
court  to  withdraw  the  case  from  the  jury,  or  direct  them  to  re- 
turn a  particular  verdict." 

In  the  case  of  Schaefler  v.  Sandusky,  33  Ohio  St.,  246,  the 
rule  is  applied  in  a  case  of  a  sidewalk  rendered  dangerous  by  ice. 
The  facts  were  submitted  to  a  jury  and  the  court  entered  judg- 
ment on  the  special  as  opposed  to  a  general  verdict.  The  facts 
found  were:  (1),  that  the  plaintiff  knew  the  nature  and  charac- 
ter of  the  obstruction;  (2),  voluntarily  passed  over  it;  and  (3), 
could  have  avoided  it.  The  court  here  stated  the  law  to  be  that, 
upon  these  facts  shown,  the  injured  party  could  not  be  regarded 


364  SUPERIOR  COURT  OF  CINCINNATI. 

Puccini  V.  City  of  Cincinnati.  [Vol.  Ill,  N.  S. 

as  exercising  ordinary  prudence,  and  consequently  could  not  re- 
cover because  of  contributory  negligence.  To  reach  this  conclu- 
sion the  court  infer  from  the  special  findings  that  plaintiff  could 
** easily''  [sic]  have  avoided  the  obstruction,  and  held  that 
** under  such  circumstances  it  was  his  duty  to  avoid  the  danger." 

In  Village  of  Conneaut  v.  Naef,  54  Ohio  St.,  529,  in  stating 
the  point  decided  in  Schaefler  v.  Sandusky ,  supra,  the  court  say 
that  the  precise  question  left  undetermined  is,  in  substance, 
whether  the  rule  applies  where  the  source  of  danger  is  plainly 
visible  as  well  as  where  it  is  actually  known;  and  held  -that  it 
does  so  apply. 

The  more  recent  utterance  of  the  Supreme  Court,  in  Bait,  d: 
0.  Ry,  V.  McClellan,  69  Ohio  St.,  142,  is  the  logical  corollary 
of  the  cases  cited,  namely,  that  where  the  plaintiff's  testimony 
raises  a  clear  presumption  of  contributory  negligence,  and  he 
offers  no  proof  tending  to  rebut,  it  is  the  duty  of  the  court  to 
direct  a  verdict. 

It  will  be  obvious  upon  the  state  of  the  law,  as  shown  in  these 
eases,  that  the  question  of  contributory  negligence  is  usually  one 
of  law  and  fact,  and  that  it  is  only  in  exceptional  cases  where 
the  facts  are  so  clear  and  undisputed  that  the  question  of  law 
alone  remains  and  the  court  is  justified  in  overriding  the  func- 
tions of  the  jury  as  indicated  in  Bait,  cf  0.  Ry,  v.  McClellan, 
supra. 

In  the  case  at  bar  there  seems  to  us  to  be  at  least  one  important 
question  of  fact  to  be  determined  upon  the  testimony  and  which 
is  essential  under  the  established  rule,  namely,  the  question 
whether  the  danger  was  one  which  could  have  been  ** easily" 
avoided.  The  court  below  seems  to  have  assumed  that  to  go 
upon  a  public  way  known  to  be  out  of  repair  and  dangerous  is 
negligence  per  se,  but  under  the  rule  of  Schaefler  v.  Sandusky, 
supra,  this  depends  upon  whether  it  can  be  ** easily"  avoided. 
The  testimony  in  this  case  shows  that  the  only  alternative  was  to 
go  around  three  sides  of  the  square,  over  streets  only  partially 
improved.  If  the  defective  passageway  could  not  be  easily 
avoided,  then  the  plaintiff  was  justified  in  going  over  it;  and, 
being  apprised  of  the  danger,  as  is  admitted,  **he  must  exercise 
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greater  care  in  passing  over  them" — the  defects— *' or  by  them, 
than  if  they  did  not  exist.''  1  Shearman  &  Redfield  on  Negli- 
gence, Section  375. 

The  proper  rule  applicable  to  the  case  in  hand,  we  think,  is 
that  stated  in  Beach  on  Contr.  Neg.,  Section  274,  as  follows: 

*'When  a  highway  is  out  of  order  it  is  held,  as  a  general  rule, 
not  negligent  to  use  it  in  as  prudent  a  way  as  practicable,  which 
is  to  say  that  it  is  not  negligence  as  a  matter  of  law.  •  •  • 
But  when  the  condition  of  the  highway  is  sfuch  that  it  is  ob- 
viously dangerous  to  go  upon  it,  and  it  appears  that  the  plaintiff 
might  easily  have  taken  another  course  and  avoided  the  danger, 
there  can  be  no  recovery  in  case  of  injury.  To  go  upon  a  high- 
way under  such  circumstances  is  negligence  sufficient  to  bar  an 
action  for  damages.  Mere  knowledge,  however,  of  defect  or 
danger  in  the  highway,  on  the  part  of  the  person  injured  there- 
by, is  not  conclusive  evidence  of  negligence  contributing  to  the 
injury;  as,  for  instance,  where  one  has  proceeded  so  far  in  a 
narrow  pass  before  being  warned  of  danger  ahead  that  he  is 
unable  to  turn  back. ' ' 

In  the  present  case  there  was  evidence  that  the  steps  were  il- 
luminated when  plaintiff  approached  them,  and  the  jury  could 
have  found  that,  in  view  of  the  long  way  around  as  the  only 
alternative,  plaintiff  was  not  negligent  in  entering  upon  them. 
If  they  were  further  satisfied — from  the  testimony  to  that  ef- 
fect— ^that  the  light  went  out  when  he  was  half  way  up,  they 
might  justly  have  concluded  that  it  was  a  case  of  Hobson's 
choice  whether  to  go  forward  or  backward,  and  that  under  the 
circumstances  of  the  case  his  conduct  in  going  forward  was  not 
negligent.  These  were  matters  of  fact  for  the  determination  of 
the  jury,  and  we  think  it  was  error  to  deprive  them  of  their 
function  in  this  regard ;  consequently  the  action  of  the  court  be- 
low must  be  reversed  and  a  new  trial  awarded,  and  it  is  so 
ordered. 

Judgment  reversed  and  new  trial  awarded. 

W.  C,  McLean,  for  plaintiff. 

Chds,  J,  Hunt,  City  Solicitor,  for  defendant. 
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ATTORNKY'S  SHAR£  OF  PROCEEDS  OP  LITIGATION. 

[Common    Pleas    Court   of    Franklin    County.] 

William  O.  Bailey  v.  The  Toledo  &  Ohio  Central 
Railway  Company. 

Decided  April  17,  1905. 

Assignment — Of  Interest  in  Litigation— Legal  Services  a  Valid  Con- 
sideration— Rights  of  the  Assignee — Not  Enforceable  at  Law — But 
in  Equity  After  Notice  to  the  Judgment  Debtor. 

While  it  may  be  that  an  attorney,  who  has  a  contract  for  a  per- 
centage of  the  Judgment  recovered  or  of  the  proceeds  of  settle- 
ment, can  recover  in  an  action  in  equity  against  the  defendant, 
upon  a  showing  that  the  defendant  had  notice  of  his  said  interest 
therein,  such  recovery  can  not  be  had  in  an  action  at  law;  and 
a  motion  by  the  plaintifT  for  a  dismissal  of  the  suit  brought  upon 
the  claim  will  be  granted  over  the  protest  of  the  attorney. 

Bigger,  J. 

In  this  case  the  plaintiff  asks  that  his  ease  may  be  dismissed, 
he  having  settled  with  the  defendant.  This  is  resisted  by  the  at- 
torney for  the  plaintiff,  who  claims  that  he  has  a  contract  for  a 
share  of  the  proceeds  of  the  litigation  either  by  way  of  settlement 
or  judgment. 

The  Supreme  Court  of  Ohio  decided,  in  58  0.  S.,  page  362,  in 
the  case  of  The  Railway  Company  v.  Volkert,  that  legal  services 
rendered  by  an  attorney  in  the  prosecution  of  a  suit  to  judgment 
in  the  court  of  common  pleas  and  a  promise  to  perform  further 
services  if  error  proceedings  should  be  instituted  in  the  circuit 
court  or  the  Supreme  Court  constituted  a  valid  consideration  for 
the  assignment  of  one-half  interest  in  such  judgment,  and  the 
contract  is  not  champerty.  Such  an  assignment  will  convey  to 
the  assignee  a  property  right  in  the  judgment.  This  right  is  not 
enforceable  in  a  suit  at  law  at  the  instance  of  the  assignee  against 
the  judgment  debtor  only,  but  may  be  enforced  in  equity,  and  it 
is  not  in  the  power  of  the  judgment  debtor  after  knowledge  of 
sueh  assignment  to  compromise  with  the  assignor  alone,  and  thus 
defeat  the  claim  of  the  assignee  to  recover  one-half  of  the  pro- 
ceeds of  the  judgment. 
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When,  therefore,  an  attorney  seeks  to  prevent  such  settlement 
it  must  appear  that  the  judgment  debtor  has  notice.  The  at- 
torney for  the  plaintiff  in  this  ease  makes  a  professional  state- 
ment that  he  had  communicated  this  to  counsel  for  the  defend- 
ant. This  professional  statement  is,  however,  rebutted  by  the 
professional  statement  of  counsel  on  the  other  side  that  the 
statement  only  related  to  one  case  and  not  this  or  any  of  the 
cases  which  are  now  asked  to  be  dismissed,  and  that  no  notice  was 
given  to  the  defendant  of  an  interest  in  this  case  by  the  at> 
tomey  for  the  plaintiff.  In  the  case  just  cited  it  appears  there 
had  been  a  judgment  rendered  against  the  railway  company  and 
the  judgment  creditor  thereupon  assigned  an  interest  in  it  to  his 
attorney  for  his  services  already  performed  and  for  future  serv- 
ices for  proceedings  in  error.  This  right  the  court  says  was  en- 
forceable only  in  equity  in  case  the  defendant  railway  company 
had  notice  of  the  assignment.  That  is  not  this  case.  Whether 
or  not  such  an  agreement  as  this  for  an  interest  in  a  prospective 
judgment  will  entitle  an  attorney  in  the  suit  to  have  the  case 
proceed,  against  the  wishes  of  his  client,  to  judgment  in  an  ac- 
tion at  law  is  another  question.  It  is  not,  however,  necessary 
now  to  discuss  that,  as  the  attorney  for  the  plaintiff  has  not 
established  a  necessary  fact  to  entitle  him  even  in  an  action  in 
equity  to  recover  against  the  defendant,  to-wit,  that  the  de- 
fendant was  informed  of  his  interest. 

The  plaintiff's  attorney  states  that  he  has  a  contract  for  forty 
per  cent,  interest  in  whatever  settlement  or  judgment  is  obtained. 
Under  the  authority  of  the  case  just  cited,  if  the  attorney  for  the 
plaintiff  can  establish  by  evidence  that  the  defendant  was  noti- 
fied of  his  interest,  then  it  may  be  that  in  an  action  in  equity 
against  the  defendant  company  he  may  recover  the  agreed  share 
of  the  proceeds  of  the  settlement  from  the  company,  but  the  de- 
cision of  the  Supreme  Court  is  that  such  recovery  can  not  be  had 
in  an  action  at  law,  and  this  is  an  action  at  law.  The  objection, 
therefore,  of  the  attorney  to  the  dismissal  of  this  case  must  upon 
the  facts  appearing  here  be  overruled. 

F,  8.  Monnett,  for  plaintiff. 

B,  L,  Bargar,  for  defendant. 
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ASSESSMENT  FOR  KEPAIK  OF  STREET. 

[Common  Pleas  Court  of  Franklin  County.] 

John  F.  Andrix  et  al  v.  The  City  op  Columbus  et  al. 

Decided,  April  18,  1905. 

Street — Speciflcationa  for  Repair  of — Not  Necessary  Where  Work  is 
Done  by  the  City — May  he  Repaired  in  Sections — Burden  on  Prop- 
erty Owner — To  Show  that  Assessment  Materially  Exceeds  Benefits, 

1.  The  filing  of  the  specifications  for  the  repair  of  a  street  may  be 
dispensed  with,  where  the  work  is  performed  by  the  municipality 
directly  and  riot  by  contract. 

22.  A  street  may  be  repaired  in  sections  or  parts,  and  the  property 
owners  assessed  to  pay  the  cost  thereof. 

3.  Where  an  abutting  owner  seeks  to  enjoin  the  collection  of  an  as- 
sessment for  a  street  improvement  on  the  ground  that  the  as- 
sessment exceeds  the  benefits,  the  burden  is  upon  him  to  show 
that  such  is  the  fact,  and  this  burden  is  not  overcome  by  merely 
showing  that  the  market  value  of  the  property  was  not  enhanced 
by  the  improvement 

Rathmell,  J. 

This  action  is  brought  by  the  plaintiff  and  some  forty 
others,  to  enjoin  the  collection  of  assessments  against 
their  properties  for  the  repair  of  Broad  street  between  Scioto 
river  and  Sandusky  streets.  The  assessment  was  thirty-eight 
and  seventy-three  one-hundredths  cents  per  front  foot.  The 
grounds  alleged  and  relied  on  are : 

First.  That  the  assessment  exceeds  the  special  benefits  re- 
sulting to  the  property  from  the  repairs  done. 

Second.  That  the  whole  street  to  Central  avenue  was  not  as- 
sessed. 

Third.  That  the  provisions  of  the  Pugh  Law  were  not  fol- 
lowed in  making  the  repairs. 

Two  other  questions  are  in  the  pleadings  but  not  discussed : 

One,  the  unconstitutionality  of  the  law— being  removed  by  the 
ruling  of  the  Supreme  Court  in  Shoemaker  v.  Cincinnati. 

The  other,  that  the  assessment  is  greatly  in  excess  of  the  cost 
of  the  improvement,  it  being  conceded  that  the  evidence  adduced 
did  not  sustain  the  same. 
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Taking  these  questions  in  reverse  order,  it  is  claimed  that  the 
plans  and  specifications  were  not  prepared  for  the  work  to  be 
done,  in  accordance  with  the  law. 

Section  5  of  the  act  (93  Ohio  Laws,  489)  provides  that  if  the 
board  of  public  works  should  be  of  the  opinion  that  the  streets 
can  be  repaired  cheaply  or  more  advantageously  to  such  city  by 
its  officers  than  by  contract,  it  may  so  declare  by  resolution ;  and 
the  council  may  pass  an  ordinance  authorizing  the  officers  to 
purchase  or  rent  the  necessary  appliances  and  to  employ  the 
labor  to  repair  the  streets. 

The  record  shows  that  the  board,  through  its  officers,  made  an  ■ 
inspection  of  the  streets,  made  estimates  of  the  necessary  repairs 
and  reported  the  same  to  the  board;  that  it  thereupon  made  a 
resolution  of  its  opinion,  recommended  same  to  council,  which 
passed  an  ordinance  authorizing  the  board  to  make  the  neces- 
sary purchase  or  rent  the  machinery  and  employ  the  labor  to 
repair  the  street;  that  a  resolution  of  the  board  on  the  report 
of  the  commissioners  for  Broad  street  from  Scioto  river  to  San- 
dusky street,  according  to  plans,  was  adopted. 

Section  4  of  the  act  providing  for  specifications  seems  de- 
signed more  particularly  to  inform  bidders  on  contract.  Where 
the  board  is  of  the  opinion  that  it  can  do  the  work  cheaper  than 
by  contract  the  necessity  for  specifications  for  the  performance 
of  the  work  is  practically  dispensed  with. 

Furthermore  my  attention  is  called  to  another  branch  of  this 
court,  in  the  case  of  Lanman  v.  The  City,  having  the  same  ques- 
tion, which  sustained  the  assessment  though  no  plans  or  specifica- 
tions were  on  file  with  reference  to  the  same.  That  ruling  is 
followed  on  that  ground. 

Again,  it  is  urged  that  since  the  street  was  originally  im- 
proved from  Scioto  river  to  Central  avenue,  it  can  not  be  re- 
paired in  sections  or  parts.  It  is  claimed  by  counsel  for  the 
city  that  a  number  of  assessments  have  been  upheld  where  only 
a  section  of  the  street  was  repaired,  but  it  is  not  clear  that  the 
question  was  directly  made  as  in  this  case.  It  is  true  that  in 
some  of  the  former  cleaning  and  repair  laws  the  language  **or 
any  part  thereof,"  is  used  in  connection  with  the  words  streets, 
avenues  and  alleys.     In  the  law  under  consideration  this  phrase 
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does  not  occur.  The  language  is  that  cities  of  the  first  grade 
of  the  second  class  shall  have  the  power  and  authority  to  clean, 
sweep,  sprinkle,  and  so  forth,  and  repair  any  street,  and  so 
forth,  as  hereinafter  provided.  When  any  of  the  streets  are  re- 
paired council  shall  pass  an  ordinance  levying  an  assessment  for 
such  cost  and  expense  as  hereinbefore  provided;  the  entire  cost 
and  expense  of  repairing  any  street  shall  be  assessed  equally 
by  the  foot  upon  all  the  lots  and  lands  fronting  and  abutting 
tipori  siich  street,  between  the  points  named  in  the  contract. 

In  Section  3  it  is  provided:  **Said  board  may  determine  what 
■  is  necessary  to  be  done  on  any  sUch  street.*'  A  statute  contain- 
ing the  same  language  was  under  consideration  in  the  case  of 
Northern  Indiana  Railroad  Company  v.  Connelly,  10th  Ohio 
State,  160  to  164.  It  was  insisted  there  that  the  exception  of  the 
statute  involved  required  the  assessments  to  be  made  upon  all 
and  not  merely  a  part  of  the  property  abutting  upon  the  street. 

The  language  was,  **The  council  shall  have  power  to  defray 
the  expense  of  grading,  paving  or  improving  any  street,"  and 
so  forth.  The  court  thought  the  construction  entirely  inadmis- 
sible. 

The  council  have  power  under  the  general  words  **any  street'* 
in  the  first  clause  of  the  section,  to  improve  a  part  of  a  street, 
as  appears  to  be  conceded.  It  seems  clear  that  the  words  in  the 
next  clause  **  grounds  abounding  and  abutting  on  such  street, 
confine  the  assessment  to  ground  on  the  part  of  the  street  im- 
provement.*' By  comparative  reasoning  here  under  the  lan- 
guage any  street  and  part  of  the  street  might  be  repaired,  and, 
by  part  of  the  clause,  between  all  points  named  in  the  contract, 
the  assessment  laid  upon  the  lots  and  lands  fronting  and  abutting 
upon  said  street  between  all  points  named  in  the  contract  or  the 
section  repaired.  (See  also  1st  Ohio  State,  133;  Creighton  v. 
Scott,  14th  Ohio  State,  440,  441,  where  similar  language  is  con- 
strued in  a  repairing  act). 

The  statute  authorizes  the  board  to  determine  what  is  neces- 
sary to  be  done  upon  any  street;  if  they  can  not  repair  a  part 
of  a  street,  then  they  would  not  be  limited  even  to  the  original 
improvement,  if  it  did  not  embrace  the  whole  street. 
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Upon  the  question  of  special  benefits  the  plaintiff  assumes  the 
burden  of  establishing  that  the  assessment  was  greatly  in  excess 
of  any  and  all  benefit  to  their  lots  and  lands.  The  defendants 
after  certain  admissions  deny  generally  the  allegations  of  the 
petition  not  admitted. 

Mr.  Meek,  for  the  plaintiffs,  testifies  the  property  not  worth 
any  more  after  the  assessment,  did  not  increase  the  activity  of 
the  safe  of  property;  it  don't  change  the  price  of  property,  not 
so  much  as  a  new  street ;  of  course,  the  repair  keeps  the  street  in 
better  condition;  the  repairs  might  be  a  benefit  to  some  extent; 
could  not  tell  the  exact  amount;  it  might  be  a  little  benefit, 
marked  value  not  increased  any. 

Mr.  Gould  did  not  think  any  difference  Jn  the  value  of  the 
property ;  it  benefits  those  who  have  the  use  of  the  street. 

Mr.  Henry,  repairs  don't  benefit  the  property.  Mr.  Andrix 
could  not  have  gotten  any  more  for  the  property  after  improve- 
ment. There  is  a  benefit  but  more  for  the  public  than  to  the 
owner ;  repairs  do  not  benefit. 

As  suggested  by  the  witnesses,  it  is  difficult  to  estimate  exactly 
the  special  benefit  of  a  sprinkling,  cleaning  or  repairing  assess- 
ment. Most  of  the  cases  have  been  with  reference  to  new  im- 
provements. If  benefits  are  to  be  estimated  in  the  market  value, 
it  is  difficult  to  understand  how  any  sprinkling  or  cleaning  or 
moderate  repair  assessment  could  be  maintained. 

Spear,  Judge,  in  Walsh  v.  Sims,  Treasurer,  65th  Ohio  State, 
217,  suggests  **  Where  the  property  itself  is  improved  it  is  the 
value  for  use  that  is  enhanced."  He  says,  **A  street  improve- 
ment implies  special  benefit  to  the  abutting  property  after  the 
improvement  is  made.  It  is  supposed  to  enhance  its  market 
value,  and,  where  the  property  itself  is  improved,  as  a  rule, 
enhances  its  value  for  use.''  Where  the  property,  he  said,  is 
improved,  as  a  rule  it  enhances  its  value  for  use,  **  which  would 
seem  that  the  right  to  repair  at  the  expense  of  abutting  prop- 
erty, which  is  resorted  to  in  some  municipalities,  can  rest  on  no 
sufficient  basis  other  than  the  enhanced  value  of  the  use  by  the 
owner  during  the  life  of  the  proposed  new  pavement.  Ex- 
perience shows  that  all  other  elements  of  increased  value  have 
been  exhausted  by  the  first  pavement."    Here  is  mention  of  an 
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enhanced  value  of  the  use  by  the  owner  which  is  special  and  dis- 
tinct from  the  market  value.  Does  the  testimony  of  the  plaint- 
iffs to  the  effect  that  the  improvement  did  not  increase  the 
market  value  dispose  of  their  burden  of  no  special  benefit  as 
against  an  implied  special  benefit  from  an  improvement.  Two 
other  witnesses  admitted  there  was  some  benefit.  I  doi*'t  think 
so. 

The  evidence  showed  that  the  price  for  materials  and  labor 
were  current  and  reasonable,  that  more  than  one  hundred  and 
fifty  patches  were  made  covering  over  twenty-five  hundred 
square  yards.  It  is  claimed  the  street  was  not  badly  in  need  of 
repair. 

The  testimony  showing  that  there  was  some  benefit,  the  court 
holds  that  the  excess,  if  any,  of  the  cost,  over  the  special  benefit, 
is  not  of  material  character.  In  Norwood  v.  Baker,  the  court 
say:  ** Unless  such  excess  of  cost  over  benefit  be  of  a  material 
character  it  ought  not  to  be  regarded  by  a  court  of  equity  when 
its  aid  is  invoked  to  restrain  the  enforcement  of  a  special  as- 
sessment.'' 

The  finding  is  for  the  defendants ;  injunction  denied ;  petition 
dismissed  at  plaintiff's  costs. 

DeWitt  C.  Jones,  for  plaintiff. 

J.  M.  Butler,  for  defendant. 
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CONTEST  OP  A  BEAL  LAW  ELECTION. 

[Probate  Court  of  Clark  County.] 

In  re  South  Charleston  Election  Contest. 

Decided   April   26,   1905. 

Liquor  Laws — Beal  Law  Election — Contest  of — Number  of  Signers  to 
Petition — Evidence  Must  he  Restricted  to  Irregularities  Alleged 
— Mayor^s  Proclamation — Form  of  Ballot — Marking  of  the  Ballot — 
Assistance  Which  May  he  Renderel  the  Voter — Irregularity  of 
Election  Officers,  Not  of  Voters — Distinction  Between  Vote  and 
Ballot — Ballots  Cast  by  Idiots  or  Insane  Persons — Rule  for  Count- 
ing the  Votes — Elections. 

1.  A  petition  for  an  election  under  the  Beal  Law  is  sufficient  as  to  the 

number  of  signers,  when  it  has  been  signed  by  as  many  qualified 
electors  as  equal  forty  per  cent,  of  those  who  cast  their  votes  at 
the  last  preceding  election. 

2.  The  general  allegation  in  a  petition  to  contest  the  validity  of  an 

election  under  the  Beal  Law  that  the  election  was  illegal,  is  not 
sufficient  for  the  admission  of  testimony  as  to  irregularities  other 
than  those  specified  in  the  petition,  and  it  is  not  competent  for 
the  contestors  to  amend  their  petition  at  a  date  latsr  than  twenty 
C!ays  after  the  election. 

a.  An  irregularity  In  the  publication  of  the  proclamation  by  the 
mayor  will  not  be  considered,  where  It  appears  that  noti?o  to 
voters  of  the  pendency  of  the  election  was  so  genDral  that  more 
votes  were  cast  than  at  the  last  preceding  election. 

4.  Under  the  general  rule  that  a  mere  irregularity  in  form,  which 
does  not  mislead  the  electors,  will  not  invalidate  an  election,  the 
court  holds  that  the  form  of  ballot  used  In  this  case,  although  not 
the  form  laid  down  in  the  statute,  Is  not  a  sufficient  reason  for 
invalidating  the  election,  and  especially  in  view  of  the  fact  that 
the  contestors  by  participating  In  the  election  sanctioned  the 
form  of  ballot  used. 

r-.  It  is  competent  for  judges  of  election,  upon  being  informed  that 
a  qualified  voter,  who  Is  unable  to  leave  his  carriage,  has  been 
driven  up  to  the  curbstone,  to  go  out  to  the  carrlaga  and  receive 
his  ballot  and  deposit  it  In  the  ballot  box;  and  were  such  not  the 
case  the  irregularity  is  one  which  should  be  charged  to  tho  elec- 
tion officers  rather  than  to  the  voter,  and  is  not  of  a  character 
which  would  Interfere  with  a  free  expression  of  the  peoples' 
choice. 
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6.  The  casting  of  a  ballot  which  is  not  properly  marked  is  not  the 

casting  of  a  vote,  and  in  determining  the  number  of  votes  cast, 
only  those  should  be  counted  upon  which  the  expression  of  a 
choice  is  indicated. 

7.  One  whose  mental  condition  is  such  that  a  court  would  experience 

no  hesitancy  in  committing  him  to  an  insane  asylum  or  In  ap- 
pointing a  guardian  for  him  were  proper  application  made,  comes 
well  within  the  class  of  persons  who  under  the  term  "idiot"  or 
"insane"  are  prohibited  from  voting  by  the  Constitution. 

8.  Where  an  election  turned  upon  the  vote  of  an  insane  person,  and 

there  is  no  way  of  determining  which  way  the  one  thus  afflicted 
voted,  a  court  will  deduct  one  vote  from  the  proposition  receiv- 
ing the  greatest  number  of  votes,  and  the  result  being  thus  made 
a  tie,  the  court  will  declare  that  there  was  no  majority  either 
way  and  no  election  under  the  statute. 

Oeiger,  J. 

An  election  was  held  on  March  14,  1905,  in  the  municipal  cor- 
poration of  South  Charleston,  Ohio,  under  the  provisions  of  an 
act  commonly  known  as  the  Beal  Law,  Vol.  95,  page  87,  Ohio 
Laws. 

The  result  of  the  election  was  certified  by  the  judges  to  be — 

**For  the  sale  of  intoxicating  liquors  as  a  beverage,  166  votes 
against  the  sale  of  intoxicating  liquors  as  a  beverage,  167  votes 
three  ballots  not  miarked,  and  two  ballots  marked  incorrectly.' 

On  the  24th  day  of  March,  and  within  the  time  limited  by  the 
statute,  a  petition  was  filed  in  the  probate  court  to  contest  the 
result  of  the  election.  The  contestors  claim  that  the  election 
was  illegal  and  invalid  for  the  following  reasons:  That  there 
were  no  ballots  cast  at  said  election  which  were  printed  as  re- 
quired by  law ;  that  illegal  votes  were  cast  at  the  election  by  per- 
sons not  entitled  to  vote,  which  changed  the  result  of  the  elec- 
tion ;  aind  that  a  ballot  was  illegally  thrown  out  by  the  judges ; 
that  said  election  was  not  petitioned  for  by  forty  per  cent,  of  the 
qualified  electors  at  the  last  municipal  election  of  said  corpora- 
tion. 

Many  questions  have  arisen  in  the  course  of  the  trial,  and  such 
as  seem  to  the  court  to  be  important  will  be  passed  upon  in  the 
order  in  which  they  were  presented. 
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The  first  claim  made  by  the  contestors  is  that  the  petition  filed 
with  the  city  council  does  not  show  upon  its  face  the  required 
percentage  of  electors  in  said  corj)oration,  and  that  the  action  of 
said  council  in  ordering  the  election  was  illegal  and  void,  and 
that  the  election  for  that  reason  should  be  set  aside. 

The  petition  for  the  election,  as  filed,  contained  136  names. 
A  committee  of  council  was  appointed  to  investigate  the  peti- 
tion, and  reported  that  in  their  opinion  there  were  the  signatures 
of  128  qualified  voters  upon  the  petition,  and  that  it  required 
124  signatures  to  call  an  election ;  such  number  being  forty  per 
cent,  of  the  number  of  votes  caist  at  the  November  election  of 
1904,  to-wit,  309  votes.  The  council  thereupon  ordered  the  elec- 
tion, and  a  certificate  of  the  result  was  entered  by  the  clerk  upon 
the  minutes  of  council. 

It  is  contended  that,  under  the  provisions  of  Section  4364- 
20e,  Revised  Statutes,  in  municipalities  having  wards  the  peti- 
tion would  be  sufficient  if  signed  by  as  many  qualified  voters  as 
equal  in  number  forty  per  cent,  of  the  votes  cast  in  said  munic- 
ipal corporation  at  the  last  preceding  general  election;  and 
that,  in  all  other  municipalities  not  having  wards  (as  is  the 
case  of  South  Charleston),  the  phraseology  *' forty  per  cent, 
of  the  qualified  electors  at  the  last  preceding  municipal  elec- 
tion" requires  the  petition  to  contain  forty  per  cent,  of  all  who 
may  have  been  electors,  whether  they  voted  or  not,  at  the  last 
preceding  municipal  election ;  and  it  is  sought  to  introduce  evi- 
dence to  show  that  there  were  electors  in  South  Charleston  at 
the  time  of  the  November  election  of  1904  who  did  not  vote, 
and  that  the  total  number  of  electors  upon  which  the  percentage 
is  based  would  be  the  number  voting,  to-wit,  309,  plus  the  num- 
ber who  were  qualified  to  vote,  but  did  not  vote. 

It  is  necessary,  then,  to  determine  the  meaning  of  the  phrase 
**  forty  per  cent.-  of  the  qualified  electors  at  the  last  preceding 
municipal  election." 

Section  4364-20a  provides  that  whenever  forty  per  cent,  of 
the  qualified  electors  in  a  municipal  corporation  shall  petition 
for  an  election,  a  special  election  shall  be  ordered.  Section 
4364-20e  endeavors  to  define  what  this  forty  per  cent,  should 
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be  in  the  two  classes  of  municipalities.  It  is  evident  that  the 
Legislature  in  passing  Section  4364-20e  endeavored  to  lay  down 
a  rule  that  would  enable  those  petitioning  for  an  election  to  de- 
termine when  they  had  a  suflScient  number  upon  their  petition. 
If  we  adopt  the  construction  that  the  phrase  **  forty  per  cent, 
of  the  qualified  electors  at  the  last  preceding  municipal  elec- 
tion" means  forty  per  cent,  of  the  total  number  of  those  who 
were  electors,  whether  or  not  they  exercised  their  right  of 
franchise,  then  the  rule  is  but  an  imperfect  one,  as  those  desir- 
ing to  petition  for  an  election  would  have  no  means  of  deter- 
mining whether  or  not  they  have  secured  the  requisite  number, 
without  taking  a  census  of  the  electors  of  the  municipality; 
whereas,  if  we  accept  the  construction  that  the  phrase  means 
forty  per  cent,  of  the  qualified  electors  who  voted  or  exercised 
their  right  of  franchise  at  the  last  preceding  municipal  election, 
then  we  have  a  fixed  and  certain  rule  by  which  the  petitioners 
may  be  guided. 

It  is  urged  that  the  Legislature  would  not  have  changed  the 
phraseology  in  these  two  provisions  without  an  intention  to 
distinguish  in  the  measures  by  which  the  forty  per  cent,  would 
be  determined;  but  it  appears  to  this  court  that  the  two  pro- 
visions, one  for  municipalities  having  wards,  and  one  for  munic- 
ipalities not  having  wards,  relate  wholly  to  the  number  of  votes 
cast  at  the  different  elections  provided  for  by  said  section.  In 
municipalities  having  wards  the  number  on  the  petition  must 
be  forty  per  cent,  of  the  number  of  votes  cast  at  the  la»t  pre- 
ceding general  election :  while  in  the  case  of  municipalities  not 
having  wards  it  should  be  forty  per  cent,  of  the  votes  cast  at  the 
last  preceding  municipal  election;  the  only  difference  between 
the  two  provisions  being  the  election  which  should  be  used  as  a 
standard  in  determining  the  forty  per  cent.  This  position  seems 
to  be  sustained  in  Ilines  v.  IJillsboro,  3  N.  P.,  page  17. 

The  con  testers  claim  further  that  the  term  '*  forty  per  cent 
of  the  qualified  elect>ors  at  the  las-t  preceding  municipal  election" 
requires  that  the  petition  be  signed  by  forty  per  cent,  of  those 
individuals  who  appeared  and  cast  their  ballots  at  the  said  elec- 
tion ;  and  that  it  is  not  sufficient  to  have  forty  per  cent,  of  the 
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number;  but  the  very  individuals  who  voted  at  the  last  preeedin*^ 
municipal  election  should  sign  the  petition  to  the  extent  of 
forty  per  cent.  This  position  is  not  tenable.  The  intention  of 
the  Legislatupe  was  not  to  give  to  the  voters  who  cast  their 
ballots  at  the  preceding  election  any  advantage  over  those  who, 
by  reason  of  absence,  sickness,  or  other  cause,  did  not.  The 
body  of  the  electors,  as  it  may  have  existed  at  the  last  preceding 
election,  may  have  changed  considerably  at  the  time  of  the  filing 
of  the  petition,  by  reason  of  death,  or  otherwise.  The  plain 
intention  ef  the  statute  is  that  when  the  petition  is  signed  by  as 
many  qualified  electors  as  shall  equal  forty  per  cent,  of  those 
who  oast  their  votes  at  the  last  preceding  election,  then  the  peti- 
tion shall  be  sufficient. 

The  next  question  arises  upon  the  oflPer  of  the  contestors  to 
prove  that  the  publication  of  the  mayor's  proclamation  was 
not  for  the  time  specified  by  the  statutes.  This  at  once  brings 
us  to  the  consideration  of  the  question,  whether  or  not  the  con- 
testors can  introduce  testimony  upon  points  not  set  out  in  the 
petition.  The  petition  states  that  the  election  was  illegal,  and 
then  enumerates  certain  grounds  upon  which  it  is  illegal.  Said 
grounds  relate  to  the  ballot  cast,  illegal  votes,  and  the  throwing 
out  of  a  vote,  and  the  ground  that  the  election  was  not  peti- 
tioned for  by  the  requisite  percentage  of  electors.  Nothing  is 
said  in  the  petition  about  the  proelamtation  of  the  mayor;  no 
allegation  is  made  that  the  election  was  illegal  for  that  reason. 
It  is  claimed  by  contestors  that  the  statement  in  the  petition 
that  the  election  was  illegal  should  allow  them  to  introduce  any 
evidence  which  would  tend  to  show  such  illegality,  and  that  it 
opens  the  door  wide  to  the  introduction  of  testimony  upon  any 
point ;  and,  therefore,  that  it  is  proper  that  they  introduce  tes- 
timony to  show  that  the  publication  by  the  mayor  was  not  for 
a  sufficient  time. 

Section  4364-206  provides  that  the  probate  judge  in  the  pro- 
cedure of  the  hearing  shall  be  guided  by  the  law  providing  for 
contest  of  the  election  of  a  justice  of  the  peace;  thus  making 
the  statutes  in  reference,  to  the  contest  of  the  election  of  a  jus- 
tice of  the  peace  of  governing  force  so  far  as  they  are  applica- 
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ble.  Referring  to  Sections  568-575,  Section  572  provides  that 
the  contestor  shall  make  known  to  the  probate  judge  ''the  points 
on  which  the  contestor  means  to  contest  such  election,"  and  that 
the  judge  shall  communicate  the  same  to  the  person  whose  elec- 
tion is  contested.  Section  575  provides  that  ''no  evidence  shall 
be  admitted  but  .such  as  relates  to  the  points  stated  in  the 
notice." 

In  analogy  Section  2997,  et  seq.,  provides  that  notice  of  the 
contest  of  the  election  of  a  county  officer  must  be  given  to  the 
contestee,  and  shall  state  the  grounds  of  the  contest,  and  the 
names  of  two  justices  of  the  peace  before  whom  depositions 
shall  be  taken.  Section  3000,  Revised  Statutes,  provides  that 
the  justice  shall  not  receive  testimony  upon  any  point  not  named 
in  the  notice. 

It  is  clear  to  the  court  that  the  general  allegation  in  a  peti- 
tion that  the  election  was  illeofal  is  not  sufficient  to  admit  testi- 
mony upon  "points"  other  than  such  as  may  be  specified  in 
the  petition.  If  this  was  not  so,  the  contestor  might  come  into 
court  stating  no  specific  "point''  upon  which  he  relies,  and  upon 
trial  introduce  testimony  that  mipht  relate  to  any  and  all  mat- 
ters touching  the  election ;  and  the  contestee  would  have  no  hint 
of  the  "points"  he  would  be  required  to  meet  (Howard  v. 
Shields,  16  0.  S.,  184).  Nor  is  it  competent  for  the  conteators 
to  amend  their  petition  after  the  expiration  of  the  twenty  days 
after  the  election,  as  the  proceeding  for  the  contesting  of  an 
election  is  a  special  one,  and  the  statutes  providing  for  a  pro- 
ceeding in  the  court  of  common  pleas  do  not  apply.  See  In  re 
Gorey,  2  N.  P.— N.  S.,  pages  389-403. 

There  is  another  ground  upon  which  the  testimony  upon  the 
publication  of  the  mayor's  proclamation  may  well  be  excluded, 
and  thait  is  the  publication  as  given  for  the  purpose  of  appris- 
ing the  electors  of  the  pendency  of  the  election,  but  that  such 
publication  is  not  necessary  if  the  electors  are  otherwise  ap- 
prised of  such  election.  It  appears  that,  in  this  case,  at  the  last 
preceding  election  309  votes  were  cast  in  this  municipality, 
and  that  in  the  election  now  contested  338  votes  were  cast,  it 
clearly  appearing  that  the  electors  of  the  municipality  were  fully 
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informed  of  the  pendency  of  the  election  and  participated  in  the 
same.  {Fite  v.  State  of  Ohio  [Wood  Oxunty],  4  C.  C.-N.  S., 
page  81,  where  a  large  number  of  cases  are  cited).  The  Supreme 
Court  in  the  ease  of  Foster  v.  Schraff,  15  0.  S.,  paige  532  (on 
page  537),  say: 

**We  have  no  doubt  that  where  an  election  is  held  in  other 
respects  as  prescribed  by  law,  and  notice  in  fact  is  brought  home 
to  the  great  body  of  voters,  though  derived  through  means  other 
the  proclamation  which  the  law  prescribes,  such  election  would 
be  valid.'' 

The  court  must  hold  that  the  testimony  as  to  the  irregularity 
of  the  mayor's  proclamation  is  properly  excluded. 

The  next  objection  to  the  legality  of  the  election  is  that  the 
ballot  used  was  not  of  the  form  prescribed  by  statutes  for  elec- 
tions under  the  Beal  Law,  but  was  of  the  form  prescribed  for 
local  option  elections  in  townships.  Under  Section  4364-206, 
Vol.  95,  page  89  0.  L.,  the  form  is  provided  for  ballots  under  the 
Be-al  Law:  **The  ballots  at  any  special  election  held  under  the 
provisions  of  this  act  shall  be  printed  with  an  affirmative  and 
negative  statement,  to-wit,  *The  sale  of  intoxicating  liquors  as 
a  beverage  shall  be  prohibited;'  *the  sale  of  intoxicating  liquors 
as  a  beverage  shall  not  be  prohibited ',  with  a  blank  space  on  the 
left  side  of  each  statement  in  which  to  give  each  elector  an  oppor- 
tunity to  clearly  designate  his  choice  by  a  cross-mark". 

Section  4364-25,  providing  for  local  option  elections  in  town- 
ships, reads  **  persons  voting  at  an  election  held  under  the  pro- 
visions of  this  act,  who  are  opposed  to  the  sale  of  intoxicating 
liquors  as  a  beverage,  shall  have  written  or  printed  on  their 
ballots  'Against  the  sale',  and  those  who  favor  the  sale  of  such 
liquors  shall  have  written  or  printed  on  their  ballots  *For  the 
sale.'  " 

The  tickets  actually  voted  at  this  election  contained  in  large 
type  at  the  head  of  each  ticket  **  Special  Local  Option  Election, 
South  Charleston,  Ohio",  and  underneath  a  box  having  at  the 
top  *'For  the  sale"  and  at  the  bottom  ** Against  the  sale",  with 
a  blank  space  at  the  left  side  of  each  statement.  It  is  claimed 
by  the  contestors  that  the  provision  as  to  the  form  of  ballot  is 
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mandatory  and  that  the  ballots  not  having  been  printed  with 
the  statement  desi^ated  in  the  Beal  Law,  but  with  the  state- 
ment in  the  township  local  option  law,  were  illegal,  and  that 
consequently  the  election  is  void. 

It  will  be  observed  that  the  two  forms,  the  one  prescribed 
for  the  Beal  Law  election,  and  the  one  prescribed  for  the  town- 
ship election,  preserve  the  same  position  on  the  ballot  for  the 
proposition  submitted  to  the  electors,  unless  it  might  be  ocm- 
strued  that  in  the  elections  in  townships  an  Australian  form 
need  not  be  used.  On  the  ticket  as  printed,  those  in  favor  of 
the  sale  of  intoxicating  liquors  voted  the  proposition  first  upon 
the  ballot,  which  reversed  the  position  prescribed  by  the  Beal 
Law,  as  well  as  using  the  proposition  provided  by  the  township 
law  instead  of  the  Beal  Law. 

It  appears  that  the  ballots  were  never  opened  or  exhibited 
from  the  time  they  left  the  printer's  hands  in  sealed  packages, 
until  they  were  opened  on  the  morning  of  the  election,  when  the 
mistake  was  discovered,  when  considerable  discussion  took  place 
concerning  the  different  forms,  but  the  election  was  finally  pro- 
cfiftded  with.  By  reference  to  the  poll  book  it  will  be  seen  that 
the  first  vote  was  John  Way,  one  of  the  contestors  of  this  elec- 
tion, and  that  J.  B.  Malone,  the  other  contestor,  voted  the 
seventeenth  ballot.  It  fairly  appears  from  the  testimony  that 
both  these  contestors  were  present  at  the  time  the  ballots  were 
opened  and  heard  the  discussion  in  relation  to  the  form  of 
ballot. 

Am.  &  Eng.  Ency.  of  Law  Vol.  10,  page  714,  states  the  propo- 
sition, **The  rule  of  law  is  well  settled  that  objection  to  the  form 
and  contents  of  official  ballots  must  be  made  before  the  election, 
and  that  when  a  person  fails  at  the  proper  time  to  take  any  steps 
to  correct  errors  in  such  ballots,  he  can  not  after  being  defeated, 
be  heard  to  complain  if  there  is  an  error  in  the  ballots  of  which 
he  had  knowledge,  and  he  might  have  corrected  prior  to  such 
election/'  and  a  large  number  of  cases  are  cited  sustaining  this 
proposition.  The  above  citations  refer  particularly  to  the  form 
of  the  ballot  where  different  candidates  are  being  voted  for. 
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but  the  same  ruk  would  certainly  apply  where  the  ballot  voted 
is  upon  any  given  proposition. 

Vol.  10,  Am.  &  Eng.  Ency.  Law,  page  725,  states  the  rule  in 
reference  to  form  of  ballots  upon  any  given  proposition,  as  fol- 
lows— 

"Where  there  is  no  ambiguity,  the  fact  that  the  designation 
of  the  office  is  not  technically  accurate  nor  formal  will  not  in- 
validate the  ballot.  When  elections  are  held  for  other  purposes 
than  to  choose  officers  the  8am.e  principle  prevails  that  neither  a 
lack  of  absolute  precision  nor  the  use  of  surplusage  will  vitiate 
the  vote  if  the  meaning  can  be  ascertained."    See  cases  cited. 

In  the  case  at  bar  the  form  of  ballot  must  be  construed  to 
be  sufficient  to  express  the  two  propositions,  as  it  contains  the 
statement  prescribed  by  statutes  in  the  holding  of  an  election 
for  local  option  in  townships,  and  being  sufficient  to  inform  the 
voter  properly  in  a  township  election,  it  certainly  is  sufficient 
to  give  him  the  necessary  information  when  he  is  voting  within 
the  limits  of  a  municipal  corporation ;  so  that,  the  objection  that 
the  voters  were  deceived  by  the  form  of  ballot  has  not  great 
weight,  as  they  are  supposed  to  be  intelligent  enough  to  read  the 
ballot. 

Under  the  general  rulings  of  courts  that  mere  irregularity  in 
form,  where  it  does  not  mislead  the  elector,  will  not  invalidate 
an  election,  the  court  must  hold  that  the  form  of  ballot  used  in 
this  case,  although  it  is  not  the  form  laid  down  in  the  statutes, 
is  not  a  sufficient  reason  to  invalidate  this  election ;  and  further, 
that  the  two  contestors  in  this  case,  having  participated  in  this 
election  and  having  hereby  sanctioned  the  form  of  ballot  used, 
can  not  now  be  heard  to  complain.  It  may  be  claimed  that  the 
contestors  had  no  alternative  but  to  use  the  form  of  ballot  fur- 
nished, as  it  was  too  late  to  correct  the  same,  but  by  the  provis- 
ion of  the  Hypes  Election  Law,  Vol.  97,  page  230,  0.  L.,  it  is 
provided  that  if  there  is  no  official  ballot  provided,  **  unofficial 
ballots  may  be  used,  so  that  no  elector,  for  lack  of  a  ballot,  shall 
be  deprived  of  his  franchise."  Under  that  provision  of  law, 
should  no  official  ballots  have  been  furnished,  unofficial  ballots 
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might  have  been  printed  in  a  very  short  time  and  used  at  the 
election. 

The  next  irregularity  claimed  by  the  contestors  relates  to  the 
vote  of  Charles  Warrington,  a  blind  man,  and  Layboum 
Haughey,  a  man  ninety-four  years  of  age.  These  two  ballots 
will  be  considered  together.  The  evidence  shows  that  in  each 
case  the  elector  was  driven  in  a  carriage  to  the  curbstone  in  front 
of  the  building  where  the  election  was  being  held,  the  ballot  box 
being  at  a  point  about  50  feet  from  the  curbstone,  in  a  room 
not  directly  facing  upon  the  street,  but  connected  with  the  street 
by  a  hall-way.  In  the  case  of  each  of  these  voters  information 
was  sent  to  the  election  officers  that  he  was  present  at  the  curb- 
stone in  a  carriage,  ready  to  cast  his  ballot,  and  thereupon  two 
of  the  judges  of  election  took  with  them  a  ballot  and  went  to 
the  carriage  and  secured  the  vote  of  the  elector,  and,  in  each 
case,  the  ballot  was  then  taken  by  the  judges  and  deposited  in 
the  ballot  box.  No  claim  is  made  by  the  contestors  that  the  votera 
were  influenced,  or  the  ballot  in  any  manner  altered  before  being 
deposited  in  the  ballot  box.  It  is  insisted  by  the  conteators  that 
the  Australian  Ballot  Law  provides  a  method  of  casting  the  vote,, 
which  must  be  strictly  followed,  and  that  it  requires  the  elector 
to  proceed  into  the  enclosed  space,  and  after  having  received  the 
ballot  from  the  judges,  to  retire  into  the  booth  provided,  and 
there  in  secret  mark  his  ballot ;  and  these  two  ballots  not  having 
been  cast  in  accordance  with  such  provision  of  the  statutes,  are 
illegal  and  should  be  thrown  out. 

The  Constitution  of  Ohio,  Article  V,  Section  1,  provides  that — 

'*  Every  white  male  citizen  of  the  United  States,  of  the  age 
of  21  years,  who  shall  have  been  a  resident  of  the  state  one  year 
next  preceding  the  election,  and  of  the  county,  township,  or 
ward,  in  which  he  resides,  such  time  as  may  be  provided  by  law, 
shall  have  the  qualifications  of  an  elector,  and  shall  be  entitled 
to  vote  at  all  elections." 

To  promote  the  secrecy  and  purity  of  t6e  ballot  the  Legisla- 
ture enacted  the  law  known  as  the  Australian  Ballot  Law.  Sec- 
tion 2966-37  has  the  following  provisions — 
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^'An  elector  who  declares  to  the  presiding  judge  of  election 
that  he  is  unable  to  mark  his  ballot  by  reason  of  blindness, 
paralysis,  extreme  old  age,  or  other  physical  infirmity,  and  such 
physical  infirmity  is  apparent  to  the  judges  to  be  sufficient  to 
incapacitate  the  voter  from  marking  his  ballot  properly,  may, 
upon  request,  receive  assistance  in  the  marking  thereof  of  two 
of  the  judges  of  election,  belonging  to  the  different  political 
parties,  and  they  shall  thereafter  give  no  information  in  regard 
to  the  matter." 

We  may  well  inquire  whether  a  law  which  would  provide 
methods  of  voting  by  which  the  aged,  blind,  infirm,  or  paralytic 
would  be  excluded  from  an  election,  would  not  be  in  conflict  with 
the  provision  of  the  Constitution  above  cited.  It  is  claimed  that 
the  object  of  the  Australian  Ballot  Law  is  to  preserve  the''  se- 
crecy of  the  voter,  and  that  when  this  is  violated  by  the  elec- 
tion judges  going  to  the  curbstone  and  receiving  in  the  presence 
and  possible  hearing  of  bystanders  the  ballot,  that  such  a  ballot 
must  necessarily  be  in  conflict  with  the  provisions  of  the  law 
and  void. 

The  judges  are  allowed  by  the  statutes  to  assist  the  blind  and 
infirm,  the  paralytic,  and  those  suffering  from  physical  infirmi- 
ties which  are  apparent.  It  may  well  happen  that  the  physical 
infirmity  is  such  as  would  prevent  the  voter  from  leaving  the 
carriage  or  reaching  the  actual  presence  of  the  ballot  box,  and 
the  paralytic  may  be  suffering  from  paralysis  of  the  legs  as  well 
as  the  arms.  The  law  constitutes  the  election  officers  the  arm, 
or  the  legs,  or  the  eyes  of  the  afflicted  person,  as  the  case  may  be. 
There  is  no  reason  why  a  person  paralyzed  in  the  arms  should 
receive  assistance,  while  those  having  no  use  of  the  legs  should 
have  no  assistance. 

It  clearly  appears  to  the  court  that  the  term  used  in  the 
statute,  *'Mark  the  ballot  properly"  means  not  only  marking  so 
far  as  the  same  is  done  with  a  lead  pencil,  but  permits  the 
requisite  aid  incident  to  such  assistance  as  the  voter  requires 
in  casting  his  ballot,  within  reasonable  limits.  It  is  highly 
proper  that  restrictions  be  placed  upon  the  method  of  casfting 
a  ballot,  but  it  is  equally  proper  that  certain  latitude  be  given 
in  case  of  necessity.     The  end  of  the  Australian  Ballot  Law 
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is  not  the  secrecy  of  the  vote,  but  the  purity  of  the  election, 
and  if  the  secrecy  must,  for  any  reason,  be  lifted,  if  it  does  not 
result  in  fraud,  the  vote  should  not  be  declared  invalid.  See 
10  Am.  &  Eng.  Ency.  Law,  page  703,  and  cases  cited. 

If  the  constitutional  provision  that  persons  having  the  re- 
quired qualifications  shall  be  entitled  to  vote,  and  the  statutory 
provision  as  to  the  assistance  of  afflicted  voters  are  not  broad 
enough  to  allow  this  method  of  voting,  then  we  must  examine 
and  determine,  if  possible,  whether  or  not  the  casting  of  a  vote 
in  this  manner  is  such  an  irregularity  on  the  part  of  the  election 
officers  as  would  invalidate  the  ballot.  The  judges  are  properly 
assumed  to  be  familiar  with  the  law,  and  the  voter  casting  his 
ballot  in  pursuance  of  their  instructions,  either  expressed  or 
implied,  where  there  is  no  fraud  claimed,  should  not  thereby  be 
deprived  of  his  vote,  unless  such  irregularity  is  of  sufficient  im- 
portance to  effect  the  honest  expression  of  the  people. 

The  general  rule  as  to  the  irregularittis  is  laid  down  in  10 
Am.  &  Eng.  Ency.,  page  766,  as  follows: 

**The  general  principles  to  be  drawn  from  the  authorities 
are  that  honest  mistakes,  or  mere  omission  on  the  part  of  elc- 
tion  officers,  or  irregularities  in  directory  matters,  even  though 
gross,  if  not  fraudulent,  will  not  avoid  an  election,  unless  they 
affect  the  result,  or  at  least  render  it  uncertain.  But  if  the 
irregularities  are  so  great  that  the  election  is  not  conducted  in 
accordance  with  law,  either  in  form  or  substance,  and  render  the 
result  uncertain,  or  where  they  are  fraudulent  and  the  result 
is  rendered  uncertain  thereby,  the  election  should  be  set  aside." 
See  cases  cited  on  page  767. 

In  Fike  v.  State  of  Ohio,  suprOy  election  laws  are  held  to  be 
construed  liberally,  so  as  to  preserve  the  will  of  the  people, 
if  possible,  and  not  to  defeat  their  choice  as  expressed  by  an 
election. 

The  court  must  therefore  hold  that  these  votes  received  at 
the  curbstone  were  not  illegal,  first,  because  they  were  taken 
substantially  as  provided  by  Section  2966-37;  and,  second,  if 
the  provisions  of  that  section  are  not  broad  enough  to  allow 
them  to  be  so  taken,  the  irregularity  was  that  of  the  election 
officers,  and  not  of  the  voter,    and  was  not  of  such  a  nature  as 
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to  render  the  election  uncertain,  or  as  to  interfere  with  a  full 
and  free  expression  of  the  people's  choice. 

The  number  of  votes  certified  for  the  sale  of  intoxicating 
liquors  was  166,  the  number  against  the  sale  of  intoxicating 
liquors  was  167,  and  the  number  of  ballots  returned  by  the 
election  officers  as  illegally  cast  was  five,  making  a  total  of  338. 
It  is  claimed  that  167  votes  having  been  cast  against  the  sale, 
that  such  number  is  not  a  majority  of  the  total  number  of  votes 
cast,  to-wit,  338,  and  therefore  that  the  election  was  not  as 
certified  on  the  minutes  of  oouncil. 

Section  4364-20e  provides  that  **a  majority  of  the  votes  cast" 
at  such  election  shall  be  in  favor  of  prohibiting  the  sale  of  in- 
toxicating liquors  as  a  beverage,  etc.  The  question  presented 
is,  therefore,  whether  the  ballots  returned  as  illegaly  cast  are 
to  be  counted  as  cast,  for  the  purpose  of  determining  what  is 
a  majority.  The  csontestors  claim  that  all  ballots  that  went 
into  the  box  should  be  counted  as  having  been  cast.  The  five 
ballots  were  returned  by  the  election  officers  under  the  provision 
of  the  law  requiring  the  returning  to  the  deputy  state  super- 
visors of  ballots  concerning  the  legality  of  which  there  is  any 
doubt  or  difference  of  opinion.  These  five  ballots,  upon  exami- 
nation, are  clearly  illegal,  there  being  no  mark  on  any  of  them, 
by  which  the  intent  of  the  voter  might  be  determined. 

The  provisions  of  the  Beal  Law  are  that,  if  a  majority  of  the 
"votes**  cast  shall  be  in  favor,  •  •  •  etc.  And  under  the  pro- 
visions of  the  Hypes  Law,  the  expression  ** ballots  cast'*  is 
used,  there  being  a  distinction  between  a  vote  and  a  ballot.  A 
vote  is  an  expression  of  a  choice  {State  v.  Green,  27  O.  S.,  230). 
A  ballot  is  a  printed  or  written  slip  of  paper  upon  which  a 
choice  may,  or  may  not,  be  expressed.  The  cavsting  of  these 
ballots  not  proiperly  marked  was  not  the  casting  of  a  vote,  and 
consequently  the  number  of  votes  cast  is  not  the  total  number  of 
ballots  in  the  box,  but  the  tot^l  number  of  ballots  on  which  the 
expression  of  a  choice  is  indicated,  and  the  total  number  of 
votes  cast  was  333,  and  not  338.  See  Dexter  v.  Raine,  Auditory 
et  aly  18  Weekly  Law  Bulletin,  61;  affirmed  by  the  Supreme 
Court,  18  Weekly  Law  Bulletin,  301. 
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The  next  question  to  be  considered  is  that  in  relation  to  one 
Leroy  Pitzer,  who  is  alleged  by  the  contestors  to  be  an  idiot  or 
insane  person  within  the  meaning  of  the  Constitution  of  the 
state  of  Ohio.  Section  6,  Article  V,  of  the  Constitution  of  1851 
provides  that  no  idiot  or  insane  person  shall  be  entitled  to  the 
privileges  of  an  elector.  It  is  claimed  by  the  contestees  that 
the  mental  condition  of  Leroy  Pitzer  does  not  bring  him  within 
either  class,  that  of  idiots,  or  that  of  insane  persons.  A  great 
many  authorities  have  been  cited  as  to  the  correct  definition  of 
'* idiot",  and  ** imbecile,"  and  ' * feeble-miinided' ',  and  ** insane". 
Medical  definitions  and  legal  definitions  on  this  subject  seem 
not  to  be  in  exact  accord.  Church  and  Peterson,  medical  writers 
on  nervous  and  mental  diseases,  on  page  767  define  idiocy  as 
**  mental  feebleness  due  to  disease  or  defect  of  brain,  congeni- 
tal or  acquired  during  its  development"  They  hold  that  the 
term  idioey  is  generic,  including  all  degrees  of  mental  impair- 
ment in  early  life,  idiocy  being  the  lowest  degree  of  mental 
disability;  imbecility  a  higher  degree,  and  feeble-mindedness  is 
defined  as  a  degree  of  idiocy  in  which  the  psychic  faculties  have 
their  highest  development. 

15  Am.  &  Eng.  Ency.  Law,  page  924,  defines  an  idiot  as 
one  who  has  had  no  understanding  from  his  nativity.  Bouvier, 
on  page  678  defines  idiocy  to  be  a  form  of  insanity  resulting 
either  from:  congenital  defect,  or  some  other  obstacle  to  the  de- 
velopment of  the  faculties  in  infancy ;  and  an  idiot  to  be  a  person 
who  has  been  without  understanding  from  his  nativity.  He 
defines  imbecility,  on  page  682,  to  be  a  form  of  insanity  consist- 
ing in  mental  deficiency  either  congenital  or  resulting  from  ob- 
stacles superventing  in  infancy.  It  will  be  observed  that  he  de- 
fines both  idiocy  and  imbecility  to  be  a  form  of  insanity,  and 
his  distinction  between  the  two  is  not  c^ear. 

Considering  the  uncertainty  of  a  proper  definition  of  the  word 
** idiot",  we  may  properly,  for  the  time  pa^s  from  its  further? 
discussion,  to  that  of  the  other  term  used  in  the  Constitution 
as  a  disqualification  for  an  elector.  An  ** insane  person"  as  well 
as  an  ** idiot"  is  prohibited  from  voting.  16  Am.  &  Eng.  Ency. 
Law,  (2d  Ed.),  page  562,  defines  the  word  ** insane"  as  a  general 
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term,  not  confined  in  its  application  to  persons  who  are  wholly 
without  understanding.  Idiocy,  lunacy,  imbecility  and  feeble- 
mindedness are  all  treated  in  the  encyclopedia  under  the  general 
head  of  inisenky.  1  Bouvier's  Law  Die.  (1877),  716,  defines  in- 
sanity to  be  ''the  prolonged  departure  without  any  adequate 
cause,  from  the  state  of  feeling  and  modes  of  thinking  usual  to 
the  individual  in  health.''  Church  and  Peterson  define  insanity 
as  a  ''manifestation  in  language  or  conduct  of  disease  or  defect 
of  the  brain."  Various  statutes  in  Ohio  define  insanity  for  the 
purpose  of  the  dhapters  in  which  they  occur.  (Revised  Statutes, 
720,  853,  3027,  5636-907,  5240,  671  and  6302). 

It  is  claimed  by  the  contestees  that  the  term  "iddot"  and 
"insane  person",  as  they  appear  in  the  Constitution  of  1851, 
must  be  interpreted  as  to  their  meaning,  by  the  scope  given  these 
terms  at  that  time.  In  the  case  of  Clark  v.  State,  12  Ohio,  pp. 
483-8,  decided  in  1846,  a  number  of  definitions  occur  and  an 
interesting  discussion  of  the  question  of  insanity.  The  court 
says  on  page  488— 

"It  exists  in  all  imaginable  varieties  and  in  such  manner  as 
to  render  futile  any  attempt  to  give  a  classification  of  its  nu^ 
merous  grades  and  degrees  that  would  be  of  much  service,  or  un- 
der any  circumstances  safe  to  be  relied  upon;  and  much  assis- 
tance can  not  be  derived  from  metaphysical  speculation." 

On  page  489,  the  court  says,  "insanity  is  a  disease  of  the 
mind."  The  case  of  Farrar  v.  State,  2  O.  S.,  page  54,  decided 
in  1854,  two  years  after  the  adoption  of  the  Constitution,  con- 
tains a  very  long  discussion  of  insanity.  The  judge,  on  page 
68,  says,  "I  can  not  imagine  her  as  other  than  idiotic  or  imbe- 
cile"; and  on  page  69,  "It  is  enough  to  say  that  I  think  it 
proves  her  weak-minded  and  imbecile."  The  whole  discussion 
shows  that,  to  the  mind  of  the  judge,  the  term  "insane  person" 
would  include  an  idiot,  an  imbecile,  or  a  weak-minded  person. 
The  charge  of  the  trial  court,  in  which  he  says  that  insanity  in 
its  general  legal  sense  is  the  inability  to  distinguish  between 
right  and  wrong,  is  approved. 

In  the  case  of  Loeffner  v.  State,  10  0.  S.,  page  598,  et  seq,, 
on  page  604  the  trial  judge  charged  "insanity,  indeed,  exists 
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in  SO  many  shapes  and  forms,  and  has  so  manv  varied  insignia 
and  manifestations,  that  it  is  almost  impossible  for  scienee  to 
comprehend  it  or  give  it  intelligent  definition.  *  •  •  The 
elai$ses,  species,  and  m^nlifications  are  not  well  understood  bjr 
any  of  as,  learned  or  otherwise.  It  seems,  indeed,  as  indefinite 
in  extent  as  mind  itself."  This  charge  was  sustained  by  the 
Supreme  Court. 

In  the  case  of  Macconnehey  v.  State,  5  O.  S.,  77,  decided  in 
1855,  the  court  says  ''delirium  tremens,  although  the  result  or 
consequence  of  continued  drunkenness,  is  insanity,  or  a  diseased 
state  of  the  mind,  and  aflfects  responsibility  for  crime  in  the  same 
way  as  insanity  produced  by  any  other  cause." 

In  the  case  of  State  v.  Crew,  10  W.  L.  J.,  501,  decided  in  1853 
by  Justice  Nash,  it  was  held  that  the  term  insane  in  the  act 
against  having  carnal  knowledge  of  an  insane  woman,  means 
a  person  of  unsound  mind,  and  includes  an  idiot.  The  discus- 
sion in  this  case  is  valuable.  See  also  Loers  Heirs  v.  Truman 
(1852),  10  W.  L.  J.,  250;  In  re  Tempest,  21  Bull.,  301;  22  O.  S., 
271 ;  Ross  V.  Todd,  4  C.  C,  p.  1. 

The  only  case  in  Ohio  that  comes  to  the  attention  of  the  court 
in  which  the  term  "idiocy"  or  "insanity"  is  in  any  way  re- 
ferred to  in  the  matter  of  election  contests,  is  found  in  Sinks  v. 
Reese,  19  0.  S.,  page  306.  On  page  320  the  court  holds  that  one 
vote  should  be  thrown  out  because  the  person  was  shown  to  be 
an  idiot;  and  further  holds  that  the  vote  of  an  old  man,  whose 
mind  was  greatly  enfeebled  by  age,  was  not  properly  thrown 
out.  Unfortunately  this  case  does  not  disclose  the  evidence 
upon  which  the  court  determined  what  constituted  an  idiot,  but 
it  does  seem  to  go  far  enough  to  show  that  a  person  whose  mind 
is  greatly  enfeebled  by  age  is  neither  a  lunatic  nor  an  idiot, 
within  the  meaning  of  the  Constitution. 

The  question  is,  then,  whether  the  mental  condition  of  Leroy 
Pitzer  comes  within  the  definition  or  description  of  insanity 
laid  down  in  the  books.  It  can  not  be  disputed  that  he  is  a 
person  of  diseased  mind,  of  limited  mental  capacity,  incapable 
of  carrying  on  in  an  intelligent  manner  the  ordinary  affairs  of 
life,  having  no  distinct  ideas  upon  the  question  of  morality, 
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right  or  wromig,  and  one  who  would  prdbebly  not  be  responsible 
for  any  criminal  act  committed  by  him.  His*  knowledge  is  bo 
circumscribed  and  limited  as  not  to  include  the  most  ordinary 
affairs,  having  no  adequate  knowledge  of  the  value  of  money, 
or  any  definite  conception  of  size  or  direction.  The  court  would 
not  hesitate  a  moment  in  adjudging  him  a  proper  person  to  be 
confined  in  an  insane  asylum  were  the  matter  brought  before 
the  court  on  an  affidavit  in  lunacy;  neither  would  there  be 
any  hesitation  in  appointing  a  guardian  for  him  were  a  proper 
application  made  for  the  purpose,  his  mental  condition  being 
much  more  defective  than  in  the  majority  of  the  cases  where  the 
court  has  been  called  upon  to  act  in  such  matters. 

He  had  the  ordinary  intellect  of  a  child  as  he  grew,  until 
he  reached  the  age  of  seven  years,  when  he  was  stricken  by  a 
sunstroke,  the  immediate  result  of  which  was  paralysis,  with  all 
conditions  attendant  upon  complete  imbecility.  All  who  have 
testified  concerning  him  admit  that  he  is  weak-minded,  and 
several  of  the  physicians  testified  that  had  his  condition,  as  it 
now  exists,  extended  continuously  back  to  the  time  of  his  birth, 
he  would  be  regarded  as  an  idiot.  Others  say  he  is  an  imbecile. 
He  displayed  in  his  examination  considerable  shrewdness  in 
some  of  his  answers ;  but  showed  an  absolute  lack  of  knowledge 
of  the  proper  way  to  mark  his  ballot,  although  he  persisted  in 
the  statement  that  he  voted  **dry"  at  the  election. 

This  election  resulted  in  166  votes  being  returned  in  favor 
of  the  sale  of  intoxicating  liquors,  and  167  votes  being  returned 
against  the  sale.  The  court  can  not  convince  himself  that  with 
:66  iiiteliij;ent  men  votin?:  on  the  one  side,  and  166  intelligent 
men  voting  on  the  other  side,  the  deciding  vote  should  be  cast 
by  a  man  of  such  limited  intelligence  as  Leroy  Pitzer;  it  clearly 
appearing  to  the  court  that  he  comes  well  within  the  class  of 
persons  prohibited  by  the  Constitution  from  voting,  under  the 
term  ''idiot''  or  ''insane  person",  as  such  terms  are  defined  by 
medical  and  legal  writers  and  decisions  of  Ohio  courts,  coni 
temporaneous  with  the  adoption  of  the  Constitution  of  1851. 
It  is  maintained  by  the  contestee  that,  if  he  has  not  intelligence 
enough  to  cast  a  vote,  and  comes  within  the  class  inhibited  by 
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the  Constitution,  that  his  testimony  indicated  that  he  east  one 
of  the  five  ballots  that  were  not  counted,  and  that  in  this  contest 
his  ballot  has  decided  nothing  and  has  been  thrown  out.  The 
evidence  upon  this  point  is  simply  that  of  Leroy  Pitzer  and 
should  be  given  but  slight  consideration.  It  is  sufficient  to  say 
that  it  is  impossible  to  determine  from  his  testimony  how  ho 
voted,  or  whether  he  cast  one  of  the  five  ballots  not  counted. 

It  must  next  be  determined  by  what  rule  the  ballot  should  be 
disposed  of.  By  the  provisions  of  Beal  Law  we  are  referred 
to  the  statutes  controlling  the  election  of  justices  of  the  peace, 
and  Section  576  provides  that  no  election  of  a  justice  of  the 
peace  shall  be  set  aside  by  the  freeholders  merely  because  illegal 
votes  have  been  given  at  such  election,  if  it  appear  that  the  per- 
son whose  election  has  been  contested  has  the  greatest  number  of 
legal  votes  given  at  such  election,  after  deducting  all  illegal  votes 
given  when  there  is  no  evidence  for  whom  such  illegal  votes 
were  given,  as  well  as  all  illegal  votes  which  are  shown  to  have 
been  given  for  the  qerson  whose  election  is  contested. 

The  court  being  unable  to  determine  from  the  evidence  how 
the  ballot  of  Leroy  Pitzer  was  oast,  under  Section  576,  above 
quoted,  it  must  be  deducted  from  the  proposition  being  con- 
tested', which  leaves  the  result  166  in  favor  of,  and  166  against 
the  sale  of  intoxicating  liquors. 

The  question  then  arises  as  to  the  proper  entry  for  the  court 
to  make.  It  is  claimed  by  the  contestors,  in  spite  of  the  prayer 
of  their  petition,  that  it  now  becomes  the  duty  of  the  court  to 
find  that  the  election  held  resulted  in  a  tie  vote,  and  that  there- 
fore the  prohibition  of  the  sale  of  intoxicating  liquors  was  de- 
feated, the  provision  of  the  law  being  that  if  a  majority  of  the 
votes  cast  shall  be  in  favor  of  the  prohibition  of  the  sale     *     • 

*  ,  etc.,  it  being  claimed  that  unless  the  proposition  to  pro- 
hibit the  sale  receives  a  majority  of  the  votes  case  it  is  lost,  and 
the  election  shall  be  declared  as  resulting  adversely  to  such  pro- 
position. On  the  other  hand  it  is  claimed  by  the  contestees  that 
the  vote  being  a  tie  vote  there  is  no  election,  for  the  reason  that 
there  is  no  selection.    The  importance  of  this  contest  is  apparent 
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when  it  is  remembered  that  if  there  has  been  am  election  on 
March  14th,  no  other  election  can  be  held  within  the  period  of 
two  years  from  that  date;  whereas,  if  the  election  is  to  be  set 
aside  another  election  may  be  held  at  once. 

The  court  is  free  to  say,  that,  bad  the  result  as  certified  by 
the  judges  of  elections  shown  a  tie  vote,  there  might  have  been 
force  in  the  argument  of  the  contestors  that  there  was  an  elec- 
tion at  which  the  proposition  to  prohibit  the  sale  was  defeated ; 
but  the  tie  vote  now  appearing  is  the  result  of  a  judicial  determ- 
inati&n,  and  arises  from  the  contest  instituted  and  conducted 
under  the  provisions  of  the  statute,  and  the  final  entry  must 
be  governed  by  the  law  relating  to  contests  of  election,  to-wit, 
Sections  575  and  576,  Revised  Statutes. 

Section  576  provides  that  no  election  shall  be  set  aside  merely 
because  illegal  votes  have  been  east,  if  it  appears  that  the  person 
whose  election  is  contested  has  the  greatest  number  of  legal  votes 
given  at  such  election,  after  the  deduction  required;  the  in- 
ference clearly  being,  that  where  there  are  illegal  votes  given, 
the  election  must  be  set  aside  unless  there  still  remains  to  the 
credit  of  the  proposition  being  contested,  the  greater  number  of 
legal  votes.  The  result  in  this  case  does  not  meet  this  condition, 
and  the  only  logical  conclusion  is  that  the  election  must  be  set 
aside  as  entirely  null  and  void.  This  conclusion  is  reinforced 
by  the  fact  that,  in  a  contest  of  election  under  Section  570,  all 
illegal  votes  that  are  cast,  where  there  is  no  evidence  for  whom 
such  illegal  votes  were  cast,  must  be  deducted  from  the  number 
given  for  the  person  whose  election  is  being  contested. 

It  might  well  have  happened  in  this  case  that  there  could  have 
been  a  large  number  of  illegal  votes  without  evidence  for  which 
proposition  they  were  cast,  and,  under  this  statute,  such  unknown 
votes  would  arbitrarily  be  deducted  from  the  proposition  being 
contested,  and  thus  leave  the  opposite  proposition  with  the 
greatest  number  of  votes,  although  the  illegal  votes  deducted 
might  in  reality  have  been  cast  for  ithe  proposition  thus  arbi- 
trarily made  to  prevail.  It  is  a  fact  that  this  tie  vote  has  resulted 
from  the  arbitrary  rule  of  the  statute  which  requires  that  the 
unknown  illegal  vote  of  Pitzer  be  deducted  from  the  proposition 
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contested,  and  it  would  be  manifestly  unfair  to  make  such  a  rule 
result  in  a  victory  for  the  proposition,  which,  but  for  the  rule, 
would  have  been  defeated.  The  conclusion  is  irresistible  that  the 
statute  is  intended  to  prevent  the  nullification  of  an  election 
where,  after  deducting  all  illegal  votes  which  are  unknown  and  all 
illegal  votes  cast  for  the  proposition  being  contested  there  still 
remains  for  such  proposition  a  majority  of  legal  votes.  Of  course 
any  illegal  votes  which  could  have  been  shown  to  have  been  east 
for  the  contestor,  or  the  proposition  presented  by  him,  would 
properly  be  deducted  from  the  number  given  to  the  contestor,  or 
the  proposition  represented  by  him,  although  the  statute  does 
not  expressly  cover  such  a  case.  State  v.  Wright,  56  O.  S., 
540-550. 

The  enitry  will  therefore  be  that  the  election  is  n-ull  and  void 
and  the  same  will  be  set  aside. 

Walter  L,  Weaver  and  Charles  E.  Bailard,  for  contestors. 

F,  M,  Haga/n,  for  contestee. 
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CONTRACT  OF  LEASE  DISSOLVED  BY  A  SUPERIOR 
AUTHORITY. 

[Superior  Court  of  Cincinnati,  Special  Term.] 

David  H.  Liebschutz  v.  L.  C.  Black  et  al,  Trustees.* 

Decided.  December  10.  1904. 

Landlord  and  Tenant — Contract  of  Lease  of  an  Unsafe  Building — Sub- 
ject to  the  Right  of  the  Municipality  to  Deal  Therewith — Order 
for  Razing  of  a  Leased  Building — Not  an  Eviction  by  Title  Para- 
mount— Evidence  that  Building  Can  Be  Made  Safe  Incompetent, 
When. 

1.  The  doctrine  of  caveat  emptor  applies  to  one  leasing  a  building 

that  is  unsafe,  and  the  contract  of  lease  is  entered  into  .subject 
to  the  superior  right  of  the  state  to  order  the  building  razed  in 
the  event  that  It  becomes  a  menace  to  the  public. 

2.  The  razing  of  a  building  by  authority  of  a  building  inspector  on 

account  of  its  unsafe  condition  is  not  an  eviction  by  title  para- 
mount, and  in  the  absence  of  a  covenant  broad  enough  to  survive 
such  action  creates  no  liability  against  the  landlord. 

3.  In  the  absence  of  steps  by  either  lessor  or  lessee  to  obtain  a  review. 

by  the  board  provided  for  that  purpose,  of  an  order  by  a  building 
inspector  of  a  municipal  corporation  for  the  removal  of  a  building 
on  account  of  its  dangerous  condition,  and  his  refusal  to  Issue  a 
permit  for  its  repair,  are  equivalent  to  a  specific  order  to  tear 
the  building  down. 

4.  Evidence  that  it  was  practicable  to  have  rendered  the  building  safe 

by  shoring  it  up  and  making  certain  repairs  is  incompetent,  where 
fraud  on  the  part  of  the  ofllcers  ordering  the  building  removed  is 
not  charged. 

HOSBA,  J. 

Plaintiff  is  lessee,  under  an  unexpired  lease,  of  a  storeroom 
twenty  by  forty  feet,  fronting  on  the  west  side  of  Race  street 
above  Sixth  street  at  the  corner  of  an  alley.  The  premises  are 
part  of  a  large  building  fronting  about  fifty  feet  on  Sixth  street 
at  the  northwest  comer  of  Race  and  Sixth,  and  extending  north- 
ward ninety  feet  on  Race  to  the  alley.  The  entire  building, 
although  under  one  roof,  is  made  up  of  several  buildings,  as 


♦Affirmed  September  27,  1905,  by  the  Superior  Court,  sitting  in 
General  Tefm;  see  end  of  opinion. 
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originally  constructed  at  different  times,  with  an  average  life 
of  about  fifty  years. 

The  lease  to  plaintiff  from  the  trustees  of  the  Frank  estate, 
was  made  on  November  — ,  1903,  for  the  **  storeroom  No.  607 
Race  street,"  for  the  **term  of  two  years,  three  months  and 
twenty  days,  ending  February  28,  1906,"  at  a  monthly  rental 
(in  the  usual  form  of  lease,  commonly  called  the  ''short  form") 
and  contains  the  following  covenants: 

"It  is  also  agreed  that  if  said  lessees  shall  perform  their  obli- 
ises  as  they  now  are  and  to  make  all  improvements  and  repairs, 
etc. 

**It  is  also  agreed  that  if  said  les.sees  shall  perform  their  obli- 
gation under  this  lease  they  shall  quietly  have  end  enjoy  said 
premises  during  said  term  free  from  molestation  from  said 
lessors." 

There  is  a  further  clause  releasing  the  lessee  from  rent  in 
case  the  premises  are  destroyed  or  rendered  untenantable  by 
fire  or  other  casualty. 

On  July  6,  1904,  the  trustees  were  served  with  a  notice  by  the 
building  inspector  of  the  city  of  Cincinnati,  setting  forlii  that 
as  the  building  fronted  fifty  feet  on  Sixth  street  and  extended 
back  fifty  feet,  being  quite  old  and,  by  reason  of  extensive 
changes  and  alterations  made  at  various  times,  had  become  very 
materially  impaired  in  stability  so  as  to  warrant  the  belief  that  its 
failure  was  imminent,  and  that  its  structure  and  condition 
made  it  a  ** death  trap"  and  ''unfit  for  occupancy,  and  a  menace 
to  life  and  property,"  they  were  required  to  have  the  building 
vacated  without  unnecessary  delay,  and  all  weak  and  defective 
portions  reconstructed,  etc.,  and,  if  found  impracticable  to  re- 
pair, to  proceed  with  immediate  removal ;  in  default  of  which  the 
inspector  would  proceed  as  the  law  directs  and  assess  all  costs 
against  the  property. 

On  August  9,  1904,  the  building  inspector .  served  upon  the 
trustees,  defendants,  a  substantially  similar  notice  as  to  the 
building  adjacent  to  that  mentioned,  on  the  north,  fronting  forty 
feet  on  Race,  including  plaintiff's  storeroom,  stating  that  said 
building  was  unsafe  and  dangerous  for  reasons  set  forth,  and 
that  the  condition  of  its  walls  would  become  hazardous  "if  dis- 
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turbed  through  fire  or  the  demolition  of  the  buildings  adjoin- 
ing to  the  south;"  and  that  "the  whole  structure  would  become 
unsafe  and  liable  to  collapse,  should  the  adjoining  buildings, 
of  which  they  are  a  part,  be  razed,  and  would  also  have  to  be 
taken  down." 

The  testimony  of  the  building  inspector  on  the  stand  in  this 
cast  confirms  in  greater  fullness  and  detail  his  views  and  ob- 
servations of  the  unsafe  condition  of  the  entire  building,  and 
his  attitude  of  refusal  to  permit  any  attempts  to  repair  or  re- 
construction other  than  by  first  razing  the  entire  structure— con- 
sidering the  whole  as  one  structure. 

Testimony  of  architects  was  introduced  to  show  that  it  would 
be  practicable,  by  shoring  and  other  repairs,  to  make  the  north 
building  reasonably  s^e;  but  it  does  not  seem  to  me  that  any 
such  testimony  can  be  considered  except  where  fraud  on  the 
part  of  the  inspector  is  charged. 

As  early  as  ** Mouse's  case,"  12  Co.,  63,  the  right  to  pull  down 
a  house  to  prevent  a  spread  of  fire  was  sustained ;  and  the  same 
thing  is  held  in  a  case  in  4  Term,  797,  wherein  Buller  bases 
this  right  on  the  ancient  maxim,  ^^Saltcs  popxdi  est  suprema 
lex.'' 

In  an  early  Massachusetts  case,  on  the  same  subject,  Taylor 
V.  hihabitants  of  Portsmouth,  49  Mass.,  462,  465,  the  court  says: 

*'If  there  be  no  necessity,  then  the  individuals  who  do  'the 
act  shall  be  responsible.  This  is  the  most  reasonable,  as  the  laiv 
ha^  vested  the  authority  ih  the  proper  officers  to  judge  of  that 
necessity," 

The  municipal  code  of  this  state,  adopted  in  1902  (96  0.  L.. 
23,  Section  7,  Par.  13),  confers  upon  cities  general  power,  **to 
provide  for  the  removal  and  repair  of  insocvire  buildings." 
This  power  had  long  been  exercised  theretofore  under  special 
laws  of  the  state  and  ordinances  of  the  city  passed  in  pursu- 
ance of  such  laws. 

The  building  inspector  is  appointed  and  his  powers  defined 
under  ordinance  218,  passed  August  15,  1898,  but  amended— 
as  to  Section  6,  which  is  here  in  question — June  9,  1902. 

Speaking  generally,  he  is  authorized  to  examine  buildings 
thought  to  be  insecure  and  give  orders  for  their  repair,  etc.. 
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and  it  is  made  a  penal  offense  to  fail  to  comply  with  his  orders 
in  the  premises.  He  is  also  vested  with  authority  to  permit  or 
refuse  specific  repairs. 

In  Connors  v.  Mayor  of  New  York,  11  Hun.,  439,  it  is  held 
that: 

**The  powers  conferred  on  this  department  (buildings,  etc..) 
are  in  many  respects  judicial,  and  the  machinery  of  the  law  is 
put  summarily  in  motion  where  the  department  acting  under  the 
laws,  calls  for  its  application."  (Citing  Maxniilian  v.  Mayor 
of  New  York,  62  N.  Y.,  160.) 

In  Snarr  v.  Baldwin,  11  Up.  Can.  Com.  PL,  353,  there  is  a  full 
discussion  of  the  effect  of  the  action  of  city  authorities  upon 
the  contract  relations  of  lessor  and  lessee.  It  is  there  held  that 
the  right  of  the  city  was  not  a  title  paramount  in  law,  but  a 
superior  authority;  that  the  act  of  the  city  was  not  brought 
about  by  any  act  of  the  lessor ;  that  the  covenant  for  quiet  en- 
joyment is  simply  indemnity  against  acts  of  particular  persons, 
that  is,  those  having  lawful  title  before  the  covenant  was  en- 
tered into ;  and  that  the  rule  that  a  contract  may  be  dissolved 
by  superior  authority  so  as  to  absolve  a  contractor  from  perform- 
ance, applies  in  such  case. 

The  same  principle  is  illustrated  in  a  series  of  cases  show- 
ing that  when  a  performance  of  a  condition  of  a  contract  becomes 
impossible  by  the  operation  and  effect  of  a  statute,  and  per- 
formance becomes  thereby  illegal,  performance  is  excused. 
Shellington  v.  Howland,  53  N.  Y.,  371,  372. 

In  Hein^  v.  Meyer,  61  N.  Y.,  171,  it  is  held  that  when  a 
contractor  is  stopped  in  the  work  of  repairing  a  building  by  the 
building  inspector,  further  performance  is  excused,  but  he  may 
sue  and  recover  for  the  work  done,  provided  that  the  defect  is 
not  of  his  making.  And  to  the  same  effect  are:  Jones  v.  Jvddy 
4  N.  Y.,  411  NMo  V.  Binsse,  1  Keyee  (N.  Y.),  476. 

In  Ohio,  the  rule  of  '* caveat  emptor/'  is  well  established  as 
applicable  to  the  rights  and  obligations  of  the  lessee. 

In  Jones  v.  Roberts,  32  Bull.,  118,  Judge  Pugh  of  the  Frank- 
lin  common  pleas,  cites  Bowe  v.  Hunking,  135  Mass.,  380,  386, 
quoting  the  statement  therefrom  that,  **the  law  is  unusually 
strict  in   exempting   the   landlord   from   liability   for   injuries 
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arising  from  defects  where  there  is  no  warranty  and  no  actual 
deceit,"  and  he  himself  deduces  the  rule  that  the  tenant  assumes 
all  risks  of  the  premises  being  inhabitable  and  unsafe,  in  the 
absence  of  a  warranty  in  the  contract. 

In  Burdick  v.  Cheadlej  26  Ohio  St.,  393,  it  is  said,  passim  p. 
397,  **  There  is  no  implied  engagement  or  promise,  on  the  part 
of  a  lessor,  that  the  leafied  premises  are  in  a  safe  condition." 
See  also :  Shinkle  v.  Bimey,  68  Ohio  St.,  328 ;  Burns  v.  Lucketi, 
3  Bull.,  517. 

In  Steefel  v.  Rothschild,  72  N.  Y.,  Supp.,  171,  it  is  held  that  a 
tenant  takes  possession  under  his  lease  **  subject  to  the  risk  of 
being  dispossessed  through  the  condemnation  of  the  leased  build- 
ing as  unsafe  and  dangerous."  This  principle  has  its  exceptions 
very  properly,  where  the  lessor  purposely  renders  the  building 
unsafe  and  procures  the  destruction  of  the  building  through  con- 
demnation proceedings,  as  in  Silber  v.  Larkin,  94  Wis.,  9  (68 
N.  W.  Rep.,  406). 

Steefel  v.  Rothschild,  supra,  was  a  suit  in  damages  based  upon 
deceit  amounting  to  fraud  in  the  lease  contract,  with  reference 
to  unsafe  conditions,  known  to  lessor  but  not  to  the  lessee,  nor 
discoverable  by  the  latter  in  the  exercise  of  ordinary  diligence. 
It  was  first  aflSrmed  in  82  N.  Y.  Supp.  and  subsequently  reversed 
on  final  hearing  in  72  N.  E.  Rep.,  112 ;  holding  the  lessor  liable 
as  upon  eviction  under  the  rule  that  upon  notice  to  take  from 
jury,  the  evidence  and  all  legitimate  inferences  therefrom  are 
to  be  taken  most  strongly  against  the  motion.  The  effect  of  the 
reversal  therefor,  simply  establishes  upon  the  facts  of  that  case 
the  usual  exception  in  a  case  of  fraud,  and  it  may  be  said  here 
as  elsewhere  that  the  exception  proves  the  rule  and  the  original 
statement  stands  as  authority  unaffected  by  the  subsequent  pro- 
ceedings. 

The  principle  as  above  stated,  is  very  fully  covered  by  the 
case  of  Conner  v.  Bernheimer,  6  Daly,  295,  wherein  it  is  held 
that  the  covenant  of  quiet  enjoyment  is  necessarily  entered  into 
subject  to  the  possibility  of  such  a  state  of  things  (as  illustrated 
in  that  case)  occurring  from  the  nature  and  condition  of  the 
premises  devised,  and  the  rights  of  adjoining  owners.  In  the 
absence  of  a  contract  to  repair  or  rebuild,  the  tenant  takes  the 
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premises  as  they  are;  and  if,  in  consequence  of  natural  decay 
or  the  taking  down  of  a  building  by  an  adjoining  owner,  it  be- 
comes indispensible  as  public  duty  for  the  public  safety,  to  take 
down  the  building  to  prevent  its  falling  down,  there  is  no  violak- 
tion  of  the  covenant  for  quiet  enjo)toent,  which  is  nothing  more 
than — to  use  the  language  of  Mr.  Taylor — that  the  lessee  shall 
not  be  evicted  nor  disturbed  by  persons  deriving  title  from  the 
lessor  by  virtue  of  a  title  paramount. 

The  taking  down  of  a  building  as  an  act  of  necessity  to  pro- 
vent  its  falling  down,  either  by  the  public  authorities,  or  in 
obedience  to  their  orders,  is  not  an  eviction  or  disturbance  of 
the  possession  by  title  paramount,  there  being  no  question  of 
title  involved  in  such  act.  The  taking  down  and  destruction 
of  a  building  under  such  circumstances,  has  no  more  effect  upon 
covenants  in  a  lease  than  the  destruction  by  fire,  which  does 
not  produce  the  effect  of  eviction,  unless  the  landlord  has  ex- 
[)ress]y  eovonanded'  to  rebuild  or  keep  in  repair.  Tayhwy 
Landl.  &  Ten.,  Sections  305,  309. 

The  point  is  that  the  right  of  the  state  under  its  police  powers 
to  deal  with  the  subject  of  insecure  buildings,  founded,  as 
Justice  Buller  truly  says  (4  Term,  797,  supra) ^  upon  the  prin- 
ciple that  the  safety  of  the  people  is  the  supreme  law,  is  superior 
to  titles  paramount  derived  through  individrml  owners;  and 
consequently  the  contracts  of  parties  in  relation  to  property 
uses  are  entered  into  in  view  of  these  existing  and  superior  rights 
of  the  state  and  are  subject  to  them. 

In  the  case  at  bar,  the  question  is  not  complicated  by  stipu^- 
lations  often  found  in  the  covenant  for  quiet  enjoyment,  as 
exist  in  some  of  the  cases  cited  by  plaintiff's  counsel.  The 
plaintiffs  here  took  the  premises  **as  they  were"  and  stipulated 
to  make  *'all  improvements  and  repairs";  and  they  were  guar- 
anteed quiet  possession  only  as  against  molestation  from  the 
lessors 

The  terms  of  the  covenant  were  a  material  element,  for  exam- 
ple, in  Ka7isas  Invest,  Co.  v.  Carter,  160  Mass.,  421.  The  cove- 
nant in  that  case  was  against  hindrance  or  interruption  from 
"all  persons  whomsoever";  which  covenant,  says  the  court, 
** bound  the  lessors  not  to  do  any  umiecessary  thing,"  and,  as 
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the  requirements  of  the  authorities  was  in  the  alternative,  it  be- 
came a  question  of  proof;  and,  as  the  lower  court  had  found  as 
a  fact  that  the  building  could  be  made  safe  without  taking  down, 
the  right  of  election,  it  is  said,  was  limited  by  the  nature  of 
the  covenant. 

It  should  also  be  borne  in  mind,  that,  in  some  of  the  states, 
statutes  provide  for  a  legal  proceeding  to  determine  the  question 
whether  repairs  are  practicable  or  removal  is  necessary.  lA 
such  cases  the  action  of  the  building  inspector  can  not  be  final. 

Our  law— whether  wisely  or  not,  is  not  in  question — places 
the  power  of  dealing  with  insecure  buildings  in  the  municipality, 
which  acts  through  its  duly  appoir^ted  officer.  As  already 
pointed  out,  his  orders  are  enforceable  by  penal  prosecution, 
and  by  his  further  power  to  dictate  the  method  of  procedure 
by  refusing  permits  to  repair,  if  in  his  opinion  the  building 
should  be  taken  down.  Unquestionably  an  abuse  of  these  pow- 
ers can  be  restrained  by  the  courts ;  but  in  the  proper  exercise 
of  his  official  functions  he  is  supreme.  As  was  said  in  Cincin- 
nati V.  Moorman,  25  Bull,  126,  **the  building  act  *  •  •  being 
enacted  for  the  protection  of  life,  it  must  be  given  a  liberal 
construction,  such  as  will  effectually  accomplish  its  purpose.'* 
Sprigg  v.  Garrett  Park,  89  Md.,  406  (43  Atl.  Rep.,  813,  815). 

The  rule  plainly  deducible  from  the  cases  cited,  seems  to  me, 
on  principle,  to  be  this :  That,  with  respect  to  the  superior  power 
of  the  state  in  relation  to  insecure  buildings,  the  lessor  and  lessee 
stand  on  an  equal  footing.  The  law  applies  to  both.  The 
destniction  by  the  order  of  the  state,  through  its  officers,  is  not 
an  eviction,  and  creates  no  liability  on  the  part  of  the  landlord 
in  the  absence  of  a  covenant  broad  enough  to  survive  such  aciion. 
It  is  possible  the  views  herein  expressed  might  derive  some  sup- 
port from  Revised  Statutes,  4113,  but  it  does  not  seem  to  me 
necessary  to  refer  to  it.    Wiiiton  v.  Cornish,  5  Ohio,  477. 

In  the  present  case,  the  covenant  is  specifically  limited,  and 
falls  far  short  of  sustaining  a  demand  on  the  part  of  the  lessee. 
The  orders  of  the  building  inspector  and  his  refusal  to  issue 
permits  for  repairs  with  a  view  to  preservation,  are  tantamount 
to  a  specific  order  to  tear  down  the  buildings,  and  inasmuch  as 
no  steps  were  taken  by  either  party  to  obtain  a  review  of  the 
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order  by  the  board  provided  for  by  the  ordinance,  the  order  was 
final,  and  practically  put  an  end  to  the  lease  contract. 

I  have  carefully  examined  all  the  authorities  cited  by  plaintiff 
at  the  hearing,  and  find  in  theni  no  support  for  any  other  view 
as  applied  to  the  facts  presented  here.  Judgment  must  be  in 
favor  of  the  defendants,  and  it  is  so  ordered. 

Suit  dismissed  with  costs. 

Samuel  Wolf  stein  and  Pogue  &  Pogue,  for  plaintiff  in  error. 

L.  C.  Black,  Stephens,  Lincoln  &  Stephens  and  Kramer  & 
Kramer,  for  defendants  in  error. 

The  decision  in  general  term  affirmed  the  judgment  below, 
and  is  subjoined: 

Ferris,  J.;  Hoppheimer,  J.;  and  CAbowEiiL,  J.,  concur. 

The  plaintiff  below  is  the  plaintiff  in  error  here,  and  as  lessee 
under  an  unexpired  lease  of  a  storeroom,  20  by  40  feet,  being  a 
part  of  the  premises  situated  at  the  northwest  corner  of  Race 
and  Sixth  streets,  in  the  city  of  Cincinnati,  sought  to  obtain 
an  injunction  to  restrain  the  defendants  from  tearing  down 
the  building  of  which  the  leased  room  was  a  part. 

The  tenancy  was  admitted,  and  there  was  no  serious  discus 
sion  with  reference  to  the  terms  under  which  the  plaintiff  was 
holding,  and  no  difference  as  to  the  conditions  of  the  lease.  The 
court  below  found  that  the  owners  of  the  legal  title  to  the  propl- 
erty  had  been  served  with  notice  by  the  official  building  in^ 
spector  of  the  city  of  Cincinnati,  of  the  dangerous  condition 
of  the  property,  declaring  the  same  **  unfit  for  occupancy  and 
a  menace  to  life  and  property"  andf  ordering  immediate  repairs, 
and  in  the  evenit  of  the  impracticability  of  repairing,  ordered 
the  immediate  removal  of  the  structure. 

The  testimony  of  the  building  inspector  and  others  satisfied 
the  court  below  that  the  entire  building  was  unsafe  and  irre- 
parable, and  inlcr  such  conditions  the  court  found  under  the 
authorities  that  the  le^al  owners  were  in  duty  bound  to  respect 
the  orders  of  the  oflfieial  building  inspector  of  the  municipality, 
whose  duty  was  defined  by  ordinance  of  the  city  of  Cincinnati, 
requiring  not  only  the  examination  of  the  buildings,  but  the 
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giving  of  orders  for  repair,  and  if  necessary  the  razing  of  the 
buildings,  on  the  grounds  of  public  safety.  Under  such  orders 
the  defendants  were  acting  when  the  injunction  was  sought. 

The  facts  justifying  the  application  of  the  doctrine  calling 
for  a  dissolution  of  contract  of  lease  when  the  necessity  is  de- 
clared by  an  authority  recognized  in  the  law  as  superior  to  that 
of  the  contracting  parties,  were  properly  found  in  this  case  by 
the  court  below.  The  authorities  cited  to  support  that  conten- 
tion in  our  judgment  justified  the  position  taken  by  the  trial 
judge  in  refusing  the  injunction.  We  therefore  affirm  the  find- 
ing on  the  authorities  cited  by  the  trial  judge. 


CUSTODY  OF  SINKINC  FIJNDS  OF  SCHOOL  DISTRICTS. 

[Common  Pleas  Court  of  Hancock  County.] 

State  op  Ohio,  ex  rel  Donnell  et  al,  v.   The  Board  op 
Education    op  the  City  op  Findlay,  Ohio,  et  al. 

Decided,  September,  1905. 

Sinking  Funds  of  ScTiool  Districts^ — Custody  of — As  Between  the  Sink- 
ing Fund  Trustees  and  the  Board  of  Education — Orders  on  Such 
Funds — Must  Be  Dravm  hy  Whom — Construction  of  Statutes. 

1.  The  board  of  commissioners  of  the  sinking  fund  of  a  school  district 

appointed  under  Section  3970-1,  Revised  Statutes,  is  entitled  to 
the  management  and  control  of  said  fund  for  the  payment  of 
debts  and  investment  of  the  surplus  without  dictation,  but  is  not 
entitled  to  the  custody  or  possession  thereof. 

2.  Under  Sections  3970-4  and  4047,  Revised  Statutes,  orders  drawn  on 

said  fund  must  be  drawn  by  the  president  and  clerk  of  the  board 
of  education  in  favor  of  the  person  entitled  thereto  upon  requisi- 
tion made  upon  them  by  said  board  therefor. 

Duncan,  J. 

This  is  a  case  in  mandamus,  brought  on  relation  of  Jain<es  C. 
Donnell  et  al,  as  members  of  the  board  of  commissioners  of  the 
sinking  fund  of  the  Findlay  School  District  of  the  City  of 
Find'ltay,  Ohio,  against  the  Board  of  Education  of  the  City  of 
Findlay,  its  president  and  its  treasurer,  to  require  them  to  turn 
over  to  relators  as  such  board  of  sinking  fund  commissionei's, 
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the  money  levied,  collected  vand  now  in  the  sinking  fund,  amount- 
ing to  the  sum  of  $9,100.65,  for  extinguishing  of  all  the  bonded 
indebtedness  of  said  Findlay  School  District. 

The  relators  say  that  they  have  no  money  now  on  hand,  and 
that  certain  of  the  bonds  of  said  school  district  are  about  to 
mature,  as  well  as  the  interest  on  a  bonded  indebtedness  of 
$200,000,  and  that  they  will  need  all  of  said  money  for  the 
purpose  of  paying  said  maturing  interest  and  bonds,  and  that 
it  will  be  necessary  to  have  the  management  and  control  of  said 
monies  to  the  end  that  said  interest  and  bonds  may  be  paid 
and  that  the  surplus,  if  any,  may  be  invested  as  required  by  the 
statute  in  such  case. 

•They  say  that  in  order  to  have  the  management  and  control 
of  said  filnd  as  contemiplated  by  the  statute,  and  to  enable  them 
to  discharge  their  duties  as  such  board,  it  will  be  necessary  to 
have  said  money  transferred  to  them,  but  that  respondents  re- 
fuse to  recognize  their  rights,  duties  and  obliga/tions,  and  have 
refused  to  so  transfer  said  money,  although  they  'have  made  a 
written  requisition  upon  respondents  therefor. 

A  general  demurrer  is  filed  to  this  petition.  This  raises  the 
question  whether  as  a  legal  right  t»he  board  of  sinking  fund 
comm'issioners  appointed  under  the  provisions  of  Section  3970-1, 
Revised  Statutes  (97  0.  L.,  352),  are  entitled  to  the  possession 
of  this  money  and  at  such  time  or  times  as  they  deem  it  neces- 
sary or  convenient  to  properly  perform  their  incumbent  duties. 

This  involves  a  construotion  of  Sections  3970-1,  3970-2,  3970-3 
and  3970-4  of  the  Revised  Statutes,  as  found  in  97  0.  L.,  352. 

Reading  these  sections  in  their  order,  it  will  be  observed  that 
the  board  of  education  is  required  to  **  provide  a  sinking  fund 
for  the  extinguishment  of  all  the  bonded  indebtedness,*'  and 
to  that  end  **set  aside  from  its  revenues  a  sum  equal  to  not  less 
than  one-fortieth  of  said  indebtedness,  together  with  a  sum 
sufficient  to  pay  the  annual  interest  thereon."  The  section  also 
provides  that  said  **  sinking  fund  shall  be  managed  and  con- 
trollel  by  *  *  *  the  board  of  commissioners  of  the  sinking  fund." 

The  statute  limits  the  purpose  of  such  management  and  con- 
trol to  the  extinguishment  of  said  **  bonded  indebtedness"  and 
to  certain  investment  of  surplus  funds.     The  board  of  eduea- 
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tion  has  iu>tiiiiig  to  do  with  said  fund,  that  is,  nothing  to  do  or 
say  with  its  nuanagemenit  and  control.  No  option  or  discretion 
is  vested  in  it  and  no  siupervisory  authority  or  check  is  delegated 
to  it.  And  this  applies  as  well  to  its  president,  clerk  and  treas- 
urer. Except  for  the  provisions  in  Section  four  of  the  act, 
that  **  Orders  on  the  sinking  fund  shall  be  drawn  by  the  same 
authority,  and  in  the  same  manner  as  orders  for  the  payment  of 
money  from  the  school  funds,*'  I  would  hold  that  the  board  of 
commissioners  of  the  sinking  fund  would*  have  power  and  au- 
thority to  draw  their  orders  directly  on  said  sinking  fund,  but 
such  does  not  seem  to  be  the  system  provided.  The  levy  is  made 
by  the  board  of  education  and  the  fund  is  created  by  the  board 
setting  aside  a  certain  portion  of  the  collections  made.  The 
money  in  said  fund  then  becomes  available  to  the  **  management 
and  control' '  of  said  board  of  commissioners  of  the  sinking 
fund,  but  such  ** management  and  control"  so  delegated  by  said 
act  is  qualified  by  said  provision  which  I  quote  again:  **Ordera 
on  the  sinking  fund  shall  be  drawn  by  the  same  authority  and 
in  the  same  manner  as  orders  for  the  payment  of  money  from 
the  school  funds. "  This  leads  us  to  inquire  by  what  authority — 
and  in  what  amounts — orders  for  ithe  payment  of  money  are 
drawn  upon  the  school  funds,  and  whatever  that  is,  it  is  the 
test  which  must  be  applied  in  the  solution  of  the  question 
whether  or  not  it  is  the  duty  of  the  board  of  education  to  trans- 
fer and  pay  over  said  fund  to  the  board  of  commissioners  of 
the  sinking  fund.  Section  4047,  Revised  Statutes  (97  0.  L., 
367),  provides  that  **No  treasurer  of  a  school  district  shall 
pay  out  any  school  money  except  on  an  order  signed  by  the 
president  and  countersigned  by  the  clerk  of  the  board  of  educa- 
tion. '' 

It  may  be  said  without  statutory  provision  therefor  that 
the  president  and  clerk  have  no  right  to  draw  their  order  upon 
the  school  funds  until  the  money  is  needed  by  which  the  order 
is  to  be  drawn.  It  is  also  provided  by  Section  4055,  Revised 
Statutes,  that  both  clerk  and  treasurer  shall  keep  an  accurate 
account,  not  only  of  the  money  on  hand,  but  of  tire  money  in 
each  fund  and  the  purpose  for  which  any  is  drawn  out.  This 
would  seem  to  require  that  all  orders  issued  for  money  should 
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state,  not  only  out  of  what  fundi  it  ^ould  be  drawn,  but  also 
the  purpose  for  which,  and  the  Bureau  of  Inspection  and  Su!|per- 
vision  of  Public  Officers,  under  authcrity  and  direction  of  Sec- 
tion 181a— 2,  Revised  Statutes  (95  0.  L.,  512),  has  pi^escribed 
the  form  'to  be  followed  in  all  cases,  including  tjhe  several  re- 
quirenuents  mentioned. 

It  is  also  provided  by  said  ax?t,  Section  3970-2,  Reused 
Statutes,  that  **A11  interests  received  from'  said  investments 
(mjade  by  said  commission)  shall  be  deposited  in  the  treasury 
to  the  credit  of  said  sinking  fund,  and  re-invested  in  like  man- 
ner.'' 

In  the  light  of  these  provisions  of  the  statute  and  in  the 
absence  of  some  provision  of  statute  for  ftihe  transfer  or  turning 
over  of  the  sinking  fund  to  this  commission,  and  in  the  absence 
of  some  statutory  authority  for  them  to  provide  a  depository 
for  themselves,  or  even  to  elect  a  treasurer,  and  in  the  face  of 
specific  statutory  provisdon  made  by  Section  3968,  Revised 
Statutes  (97  O.  L.,  351),  allowing  the  board  of  education  to 
provide  a  depository  by  public  letting  for  **all  moneys  coming 
into  the  hands  of  the  treasurer  of  the  board."  I  think  the  con- 
conclusion  is  irresistible  that  this  sinking  fund  must  remain  with 
the  treasurer  of  the  board  of  education  until  paid  out  upon  the 
order  of  its  president  and  clerk  to  the  person  entitled  thereto 
upon  requisition  therefor  made  by  said  commission,  stating  the 
amount  and  purpose  thereof  in  each  case. 

It  may  be  said  that  this  is  not  the  w^ay  it  is  done  by  the  city 
sinking  fund  commission,  and  this  miay  be  true,  but  the  statute 
in  that  case  is  much  difi^erent  fronu  the  one  here  under  con- 
sideration. Why  it  should  be  is  not  a  judicial  question.  It  is 
the  duty  of  the  court-s  in  construing  statutes  to  ascertain  as  near 
as  possible  from  the  statute  in  question  and  those  having  some 
relation  to  it,  what  is  the  legislative  intent  and  to  declare  accord- 
ingly.    This  I  have  tried  to  do  in  this  case. 

It  moLst  therefore  follow  from  what  I  have  said  that  the 
demurrer  sihould  be  sustained. 

J.  A.  &  E.  V,  Bope  and  John  E.  Priddy,  for  relators. 

Reed  Metzler,  City  Solicitor,  for  respondents. 
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CONTROL  OVER  PLACE  OF  BURIAL. 

[Common  Pleas  Court  of  Butler  County.] 

Sarah  J.  Herold  v.  Henry  Herold  and  Albert  P.  Wagner. 

Decided,  July  22,  1905. 

Dead  Bodies — Right  of  Burial  and  Pariimount  Right  of  Burial — Dispo- 
sition of  Body  by  Witt— Wishes  of  the  Deceased  as  to  Place  of 
Burial— Right  of  Widoto  to  Determine  Place. 

1.  There  is  no  universal  rule  as  to  the  burial  of  the  dead  applicable 

alike  to  all  cases,  but  each  must  be  considered  in  equity  on  its 
own  merits,  having  due  regard  to  the  interests  of  the  public,  the 
wishes  of  the  decedent,  and  the  rights  and  feelings  of  those  en- 
titled to  be  heard  by  reason  of  relationship  or -association. 

2.  The  paramount  right  of  burial  of  a  dead  body  Is  in  the  surviving 

husband  or  widow,  and  if  the  parties  were  living  in  the  normal 
relations  of  marriage,  it  will  require^  a  very  strong  case  to  justify 
a  court  In  interfering  with  the  wish  of  the  survivor. 

3.  A  man  can  not  by  will  dispose  of  his  dead  body,  for  there  is  no 

property  in  it,  and  it  does  not  form  a  part  of  his  estate. 

4.  The  expressed  wishes  of  the  decedent  should  be  consideied  by  the 

court,  together  with  all  the  other  circumstances  of  the  case,  but 
such  wishes  are  not  absolutely  controlling  upon  the  court. 

5.  Where  the  evidence  shows  that  husband  and  wife  were  upon  good 

terms  at  the  time  of  the  death  of  the  husband,  and  that  the  wife 
was  discharging  her  full  duty  to  him,  her  right  to  dictate  the 
place  of  burial  will  be  sustained  by  the  court,  even  against  the 
expressed  wishes  of  the  husband,  especially  where  a  child  of  the 
parties  resides,  with  her  surviving  mother,  at  a  place  distant 
from  that  where  the  husband  desired  to  be  buried,  and  where 
there  is  not  sufficient  room  upon  the  lot  in  the  cemetery  desig- 
nated by  the  husband  as  his  burial  place  to  hereafter  hold  the 
bodies  of  the  said  widow  and  said  child. 

Belden,  J.  (orally). 

This  is  an  action  to  obtain  custody  of  the  dead  body  of  one 
Ernest  Herold.  The  plaintiff  is  the  widow,  and  the  defendant, 
Henry  Herold,  is  'the  father,  of  said  Ernest  Herold.  The  de- 
fendant, Albert  P.  Wagner  is  the  undertaker  employed  by  the 
defendant,  Henry  Herold,  to  prepare  the  body  of  Ernest  Herold 
for  burial,  and  to  inter  the  same. 
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The  plaiotiflf  desires  to  have  the  bcxly  interred  in  Lakeview 
Cemetery,  in  Cl-eveland,  in  this  erta-te.  The  fether  and  sisters 
of  deceased  desire  to  have  the  body  interred  in  Greenwood  Cem- 
etery, at  Hamilton.    The  eontroversy  is  between  these  parties. 

The  anthority  of  a  court  of  equity  to  decide  m-atiters  of  this 
kind  is  Unquestioned.  8  Am.  &  Eng.  Ency.,  p.  836;  13  Cyc.  268. 

The  widow  'has  the  paramount  right  in  case  of  dispute  between 
her  and  the  aext  of  kin.    7  C.  C.  Rep.,  196,  Iladsell  'v.  HadselL 

The  debittable  question  in  this  case,  however,  is  as  to  whether 
the  express  wish  of  a  decedent  should  control. 

Ernest  Herold,  the  day  before  his  death,  signed  the  following 
paper: 

**In  the  nama  of  the  Benevolent  Father  of  all,  I,  Ernest 
Herold,  being  of  sound  mind  and  memory,  and  believing  my- 
self in  inmiinent  danger  of  death,  hereby  direct  and  authorize 
my  father,  Heniy  Herold,  to  haVe  absolute  control  and  disposi- 
tion of  my  body  after  my  death.  It  is  my  wish  to  be  buried  in 
Greenwood  Cemetery,  Hamilton,  Ohio,  and  I  so  direct. 

**  Signed  by  said  Ernest  Herold  in  our  presence,  and  by  us 
of  two  witnesses,  «tnd  acknowledged  by  me  to  be  my  last  will. 

*•  Ernest  Herold. 

*' Signed  by  said  Ernest  Hemld  in  our  pivsence,  and  by  us 
in  his  presence,  and  in  the  preseii(»e  of  each  other,  at  his  request, 
and  acknowledged  by  him  to  be  hi8  last  wnll,  this  18th  day  of 
July.  1905. 

"J.  H.  Zet.t.ner, 
''Theodore  E.  Bock." 

This  indicates  clearly  wh-at  the  wish  of  the  decedent  was. 

In  addition  to  that,  the  court  has  heard  evidence.  One  of 
the  sisters  of  Ernest  Herold  testified  that  several  times  before 
his  death  he  said  he  wanted  to  be  buried  in  Greenwood  Cem- 
etery at  Hamilton,  that  his  body  might  lie  by  the  body  of  his 
tnother,  who  died  some  six  yeArs  ago. 

As  I  have  said,  this  is  a  d^ebatable  question. 

That  the  wishes  of  the  deceased  should  control,  see  8  Am.  & 
£ng.  Ency.,  p.  836 ;  13  Cyc,  271.  The  text  says  it  should  con- 
trol, even  in  apposition  to  the  wishes  of  the  family  of  the  de- 
cedent. 
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I  find,  however,  that  that  is  not  supported  by  at  least  one 
of  the  decisions  cited,  the  only  one  to  whdeh  the  court  has  had 
access— the  case  of  Weld  v.  Walker  et  al,  130  Mass.,  p.  422.  That 
does  not  sustain  the  contention  of  the  author  of  the  article 
published  in  the  Encyclopedia. 

The  second  syllabus  of  this  case  {Weld  v.  Walker)  reads  as 
follows: 

'*If  a  husband  has  not  freely  consented  to  the  burial  of  his 
wife  in  a  lot  of  land  owned  by  another  person,  with  the  inten- 
tion or  understanding  that  it  should  be  her  final  resting  place, 
a  court  of  equity  may  permit  him,  after  such  burial,  to  remove 
her  body,  coffin  and  tombstone,  to  his  own  land,  and  restrain 
that  person  from  interfering  with  such  removal.'' 

It  will  be  noted  that  instead  of  holding  that  the  wishes  of 
the  decedent  should  prevail,  it  says  nothing  upon  that  subject. 
The  court  hias  read  the  opinion,  and  finds  nothing  upon  that 
subject.  But  it  does  say  that  the  husband,  even  after  the  wife 
has  been  buried  in  one  lot,  may  remove  her  remains  to  a  lot 
owned  by  him. 

The  same  thing  may  be  said  as  to  the  authorities  cited  in 
13  Cyc. 

One  of  the  authorities  cited  is  the  case  of  Smiley  v.  Bartlett, 
6  Ohio  C.  C.  Rep.,  234.     Scribner,  J.,  deciding  the  case,  saysr 

**  While  it  is  emdnently  rig*ht  and  proper  that  the  expressed 
wishes  of  a  deceased  relative  sihould  be  considered  in  detemiin- 
ing  the  selection  of  the  place  of  buri'al,  as  it  is  claimed  is  the 
case  here,  a  wife  has  made  known  her  wish  to  be  buried  by  the 
side  of  her  deceased  husband;  nevertheless  this  consideration 
is  not  to  have  absolutely  controlling  effect. ' ' 

Therefore,  instead  of  being  an  authority  to  the  effect  that 
the  wishes  of  the  deceased  must  be  regarded,  it  simply  holds 
that  it  is  one  of  the  circumstances  to  be  considered  by  the  court, 
but  that  does  not  control  the  court. 

There  are  other  cases  upon  this  subject,  which  the  court  has 
found  after  considerable  investigation.  There  are  a  number  of 
decisions  in  regard  to  the  right  of  custody  as  to  dead  bodies 
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in  the  American  State  series.    The  court  has  examined  a  number 
of  them,  but  will  cite  but  two. 

The  first  is  the  case  of  Etws  v.  Snyder,  82  Ameridan  State 
Reports,  p.  330  (131  Gal.,  68;  63  Pae.,  170).  The  syllabus  is 
as  follows: 

**  Wills. —Disposition  of  one's  own  dead  body. — A  man  can 
not  by  will  dispose  of  his  dead  body,  for  there  is  no  property  in 
it,  and  it  does  not  form  a  part  of  his  estate. 

*'Cetneteries.— Right  of  burial. — Who  has. — The  right  of 
burial  of  a  deceased  wife  or  husband  belongs  to  the  surviving 
spouse,  and  in  other  cases  to  the  next  of  kin,  being  present  and 
having  the  ability  to  perform  the  service;  and  courts  have  the 
power  to  protect  the  exercise  of  such  rigbt. 

**  Cemeteries — Right  of  Burial — An  executor  or  administrator 
is  not  entitled  as  such  to  bury  the  body  of  his  decedent,  and  is 
not  entitled  to  its  possession  for  that  ijurpose,  as  against  those 
who  do  have  a  right  to  its  custody  for  the  purpose  of  burial. 

**  Cemeteries— Right  of  Burial — Relatives — Claimants  by 
Will. — If  a  maji  dies,  his  surviving  wife  and  daughter  have  the 
right  to  the  possession  of  his  body,  for  the  purpose  of  burying 
it,  as  against  others  who  claim  that  right  under  the  provision?* 
of  a  will.*' 

It  seems  to  me  this  ease  is  directly  in  point. 

There  is  a  case  cited  by  the  Pennsylvania  Supreme  Court, 
Pettigrew  v.  Pettigrew  (207  Pa.  St.,  313 :  56  Atl,  878),  99  Ameri- 
can State  Reports,  p.  795,  which  is  a  very  interesting  ease  upon 
this  subject. 

I  read  a  portion  of  the  syllabus: 

**Dead  Bodies — Property  in. — The  law  recognizes  property 
in  a  human  corpse,  but  such  property  is  subject  to  a  trust,  and 
limited  in  its  rights  to  such  e;cercise  as  shall  be  in  conformity 
with  the  duty  out  of  which  the  rights  arise. 

**Dead  Bodies— Right  of  burial.— There  is  no  universal  rule 
as  to  the  burial  of  the  dead  applicable  alike  in  all  eases,  but 
each  must  be  considered  in  equity  on  its  own  merits,  having 
due  regard  to  the  interests  of  the  x)ublic,  the  wishes  of  the  de- 
et^dent,  and  the  rights  and  feelings  of  those  entitled  to  be 
heard,  by  reason  of  relationship  or  association. 

**Dead  Bodies. — The  paramount  right  of  burial  of  a  dead 
body  is  in  the  surviving  husband  or  widow,  and  if  the  parties 
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were  living  in  the  normal  relations  of  marriage,  it  will  require 
a  very  strong  case  to  justify  a  court  in  interfering  with  the 
wish  of  the  survivor. 

'*Dead  Bodies. — Right  of  Burial. — If  there  is  no  surviving 
husband  or  wife,  the  right  of  burial  of  a  dead  body  is  in  the 
next  of  kin  in  the  order  of  their  relation  to  the  decedent  as 
children  of  proper  age,  parents,  brothers  and  sisters,  or  more 
distant  kin,  modified  as  it  may  be  by  circumstances  of  special 
intimacy  or  association  with  the  decedent. 

**Dead  Bodies— Method  and  Right  of  Burial.— How  far  the 
desires  of  a  decedent  as  to  his  method  of  burial  should  prevail 
against  those  of  a  surviving  husband  or  wife,  is  an  open  ques- 
tion, but  as  against  remoter  kindred  such  wishes,  especially 
if  strongly  and  recently  exipressed,  should  usually  prevail. 

**Dead  Bodies — Right  of  Removal  and  Reinterment. — If  a 
decedent,  leaving  a  widow  and  one  child  surviving,  is  buried  in 
a  lot  belonging  to  his  father's  family,  with  the  widow's  con- 
sent, at  least  to  such  temporary  burial,  and  upon  the  subst*- 
(iuent  death  of  such  child  it  is  buried  in  a  lot  owned  by  the 
widow  in  another  cemetery,  the  widow  has  the  right  to  remove 
the  body  of  her  husband  to  the  lot  purchmsed  by  her,  in  accord 
with  the  expressed  wish  of  such  child,  especia.lly  when  there  is 
not  room  in  the  lot  where  the  husband  was  buried  for  the 
burial  of  the  widow  and  child,  unless  they  were  put  in  tbe  same 
grave  with  the  husband,  and  the  hostile  feeling  of  his  family 
make  it  doubtful  if  this  privilege  would  be  granted." 

Now  in  the  case  at  bar  it  appears  that  the  Herold  family 
own  a  lot  in  Greenwood  Cemetery  which  will  permit  the  burial 
of  seven  bodies.  Only  one  body  is  interred  in  that  lot  at  pres- 
ent— that  of  the  mother  of  Ernest  Herold.  If  the  body  of 
Ernest  Herold  is  interred  there,  that  would  make  two  bodies 
interred  there.  There  are  four  sisters,  who  would  have  the 
same  right  to  be  buried  in  that  lot  as  Ernest  Herold  has — thjit 
would  make  six,  leaving  room  for  one  more.  But,  as  was  said 
in  the  Pennsylvania  case  cited,  where  it  is  doubtful  whether  the 
family  would  consent  to  the  burial  of  the  widow  and  cliild  there 
the  court  should  give  the  wife  the  right  to  inter  the  body  ir 
another  cemetery. 

In  this  case,  one  of  the  witnesses,  a  member  of  the  Herold 
family,  stated  that  so  far  as  she  was  concerned,  Mrs.  Sarah 
Herold,  widow  of  Ernest    Herold,  can,   upon  her  death,    be 
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buried  in  the  family  lot.  But  the  others  were  riot  here  to 
speak  for  themselves.  And,  even  if  Mrs.  Sarah  Herold  would 
have  the  right  to  be  buried  upon  that  lot  there  would  be  no 
p<lace  for  her  child  to  be  interred  in  that  lot. 

It  seems  to  the  court  that  under  all  the  ciroumstances  of  the 
case,  that  it  is  best  that  the  widow,  Sarah  J.  Herold,  should 
be  awarded  the  custody  of  the  body  of  Ernest  Herold. 

The  court  has  given  some  consideration  to  the  question  as  to 
whether  this  paper,  which  I  have  read,  is  a  will.  That  it  is  not 
a  will  which  can  be  probated  under  the  laws  of  Ohio,  has  been 
decided  by  the  probate  judge  of  this  county,  on  yesterday  I 
think  the  probate  court  was  justified  in  making  that  decision — 
the  only  decision  that  could  be  m«xie  under  the  law. 

Upon  that  subject  I  cite  Jarman  on  Wills,  Vol.  1,  p.  27,  note : 

'*An  instrument  which  disposes  of  no  property,  but  simply 
declaies  an  intention  to  revoke  a  previous  will,  is  not  a  will  or 
eodicil,  and  is  therefore  not  entitled  to  probate." 

The  first  part  of  that  is  applicable  to  this  ease — '*an  instru- 
ment which  disposes  of  no  pn>perty"  is  not  a  will,  and  is  not 
entitled  to  probate. 

That  a  corpse  is  not  property  has  been  decided  in  the  ease 
in  7  Ohio  C.  C.  Reports,  which  has  been  referred  to  heretofore 
by  the  court. 

This  is  a  peculiar  case.  The  evidence  shows  that  Ernest 
Herold  has  been,  for  sixteen  or  seventeen  months  at  least,  a 
temiporary  resident  of  the  city  of  Hamilton,  oounty  of  Butler; 
he  came  back  to  his  boyhood  home  during  his  last  illness.  It 
does  seem  as  though  the  wisihes  of  the  father  and  sisters  who 
waited  upon  him  during  his  last  illness  ought  to  have  some  con- 
sideration by  the  court.  The  testimony  shows  that  one  sister 
waited  upon  him  by  day,  and  another  sister  waited  upon  him  by 
night.  If  the  evidence  in  this  case  showed  that  there  was  any 
separation  between  the  husband  and  wife,  and  that  she  was  not 
discharging  her  full  duty  to  this  sick  husband,  I  would,  in  spite 
of  all  that  has  been  said  heretofore,  give  the  custody  of  the 
dead  body  of  Ernest  Herold  to  the  sisters  and  the  father.  But 
no  such  case  arises  under  the  evidence.     The  evidence  shows 
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that  the  wife  worked  faithfully,  in  the  city  of  Cleveland,  as  a 
dress  maker,  to  earn  enough  money  to  support  herself  and  hei* 
child,  and  that  she  not  only  did  this — not  only  supported  herself 
and  child  by  labor  of  her  own  hands,  but  that  she  earned 
enough  money  to  send  to  her  sick  husband  various  sums  almost 
every  week,  or  every  two  weeks.  The  evidence  shows  that  let- 
ters were  exchanged  between  the  husband  and  wife.  Also,  that 
last  March  Ernest  Herold  had  recovered  sufficiently  to  go  back 
to  the  city  of  Cleveland,  or  thought  he  was  well  enough  to  go, 
and  did  go ;  that  he  stayed  there  with  his  wife  some  ten  days, 
and  then  concluded,  according  to  the  evidence,  that  it  would 
be  better  for  him  to  return  to  Hamilton.  But  it  appears  that 
there  was  no  thought  of  a  pemwinent  separation  at  that  time* 
On  the  contrary,  at  the  request  of  Ernest  Herold,  his  wife  packed 
and  stored  her  household  goods,  and  packed  her  trunks,  and  eit* 
pected  and  had  arranged  to  go  to  Denver,  Colorado,  with  her 
sick  husband,  when  she  was  notified  of  his  death. 

The  evidence  shows  that  this  widow  is  able  to  provide  a  propei* 
burial  for  her  husband,  that  she  is  willing  .to  do  it;  she  is  will- 
ing to  pay  all  expenses  ineurred. 

The  fact  that  this  deceased  person  has  a  child,  who  is  Hvin^; 
in  Cleveland,  weighs  a  great  deal  with  this  court  in  the  con- 
sideration of  this  case ;  she  is  a  little  child  now,  only  about  threo 
years  of  age,  but  after  a  while  she  will  want  to  know  who  her 
father  was,  and  where  her  father's  body  rests.  If  her  father's 
body  is  interred  in  the  city  of  Hamilton  she  can  not  go  to  his 
jjrave  and  pay  the  tributes  of  respect  and  affection  that  she 
would  like  to  pay,  but  if  the  body  rests  in  the  city  of  Cleveland 
this  little  girl  can  visit  that  grave,  and  can  plant  her  flowers 
there,  and  show  that  she  loves  her  father,  even  though  she  was 
only  three  years  of  age  when  he  died. 

Under  all  the  circumstances  of  the  case,  notwithstanding  the 
fact  that  Ernest  Herold  expressed  a  desire  to  be  buried  in  the 
city  of  Hamilton,  in  Greenwood  Cemetery,  the  court  holds  that 
the  prayer  of  the  petition  will  be  granted,  and  awards  the  cus- 
tody of  the  dead  body  of  Ernest  Herold  to  his  widow,  Sarah 
J.  Herold. 
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DEMURRAGE  AND  CAR  SERVICE  RULES. 

[Common  Pleas  Court  of  Miami  County.] 

Troy  Wagon  Works  Co.  v.  C,  H.  &  D.  Ry.  Co.* 

Decided,  1903. 

Railways— Duty  of,  with  Reference  to  the  Switching  of  Oars — Arriving 
by  Connecting  Lines — Such  Service  may  he  Compelled  by  Injunc- 
tion, When — Demurrage  Charges — Denial  of  Switching  Facilities 
for  Failure  to  Pay— Legality  of  Demurrage  Bill  Disputed  in  Part — 
Refusal  of  Consignee  to  Pay  Disputed  Portion, 

1.  Where  the  tracks  of  a  railway  company  lie  contiguous  to  a  manu- 

facturing establishment,  and  are  also  connected  with  the  tracks 
of  another  railroad  company,  it  is  the  duty  of  such  first  company, 
on  request,  to  switch  the  cars  arriving  by  said  other  company, 
consigned  to  such  manufacturing  establishment,  to  such  contigu- 
ous tracks  of  its  own,  for  the  purpose  of  unloading  them,  under  the 
provisions  of  Revised  Statutes,  Sections  3340  and  3341;  and  where 
such  company,  without  valid  excuse,  refuses  so  to  do,  the  perform- 
ance of  such  duty  may  be  enforced  by  mandatory  injunction. 

2.  When  a  railroad  company  has  established  a  rule  for  the  collection 

of  "demurrage"  charges,  on  cars  so  switched,  which  are  delayed 
in  unloading  by  the  consignee  more  than  forty-eight  hours  after 
being  placed  for  unloading,  such  rule  is  not  an  unreasonable  one, 
and  a  court  of  equity  will  not  intervene  in  favor  of  a  consignee 
who  is  denied  such  switching  facilities  on  account  of  his  refusal 
to  comply  with  such  rule,  where  he  is  responsible  for  such  de* 
tention. 

3.  When,  however,  such  detention  is  caused  by  the  acts  of  the  rail- 

road company,  and  in  consequence  the  consignee,  without  default 
on  his  part,  is  prevented  from  unloading  such  cars  within  forty- 
eight  hours,  he  can  not  be  required  to  pay  demurrage  on  account 
of  such  detention,  and  his  refusal  to  do  so  will  not  entitle  the 
railroad  company  to  refuse  him  a  continuance  of  the  switching 
facilities  referred  to  in  the  statute. 

4.  When  a  railroad  company  presents  to  a  consignee  a  bill  of  "de- 

murrage"  charges,  the  correctness  of  a  large  part  of  which  is 

•  Affirmed  by  the  Circuit  Court  of  Miami  County  without  report, 
and  by  the  Supreme  Court,  on  March  7,  1905,  without  report,  72d  O.  S. 
613, 
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bona  fide  disputed,  and  demands,  as  a  condition  of  continuing 
such  switching  facilities,  the  payment  of  the  whole  bill,  and  an 
unconditional  promise  to  pay  all  such  similar  bills  that  may  be 
presented  in  future,  the  refusal  by  the  consignee  to  make  such 
payment  and  promise  does  not  furnish  a  sufficient  legal  reason 
to  entitle  the  railroad  company  to  refuse  to  continue  such  switch- 
ing facilities. 

Jones,  J. 

The  plaintiff  in  this  action  is  seekinpr,  by  the  medium  of  a 
mandatory  injunction,  tx>  compel  the  defendant  railway  com- 
pany to  receive  from  the  C,  C,  C.  &  St.  L.  Ry.  Co.  (generally 
known  as  the  **Big  Four")  such  loaded  cars  as  arrive  lat  Troy, 
consigned  to  plaintiff  over  the  Big  Four  Road,  and  to  switch  the 
same  upon  the  defendant's  track,  adjoining  plaintiff's  factory, 
and  also  to  receive  oars  loaded  on  the  same  track  by  the  plaint- 
iff and  to  deliver  the  same  to  the  Big  Four,  when  intended  for 
shipment  over  that  road,  both  of  which  it  avers  that  the  de*- 
fendant  refuses  to  do.  The  ronds  of  the  defendant  company 
and  of  the  Big  Four  bo»th  enter  Troy,  and  are  connected  by  a 
*'Y",but  the  Big  Four  tracks  do  not  adjoin  plaintiff's  factory, 
and  it  is  only  by  medium  of  the  C,  II.  &  D.  track  that  the  plaint- 
iff can  have  cars  arriving  or  departing  over  the  Big  Four  brought 
to  its  factory  proper,  to  discharge  or  receive  freight,  the  C, 
II.  &  D.  having  a  loiading  track  inimi'diately  adjoining  the 
plaintiff's  factory.  The  plaintiff  is  a  niianufacturing  corpora- 
tion, and  the  defendant  and  the  Big  Four  company  are  comr 
mon   railway   carriers. 

The  defendant  by  its  answer  denif*s  that  it  is  under  any  obli- 
gation, legal  or  otherwise,  to  switch  cars  upon  the  side-track 
adjoining  plaintiff's  factory,  which  it  denominates  a  ** private 
side-track."  It  admits  that  it  has  refused  to  place  oars  uu 
said  ** private  side-track"  or  to  switch  cars  from  the  Big  Four 
tracks  to  what  it  denominates  **the  private  yards  of  plaintiff." 

It  avers  its  readiness  to  place  cars  intended  for  the  plaintiff's 
use  at  reasonably  convenient  places  in  its  yards  and  on  its 
side-tracks. 
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As  a  reason  for  refusing  to  switch  cars  upon  the  track  ad- 
joining plaintiff's  factory,  it  avers  that  plaintiff  has  willfully 
and  intentionally  violated  and  refused  to  comply  with  the  rules 
of  the  defendant  company  in  regard  to  ''demoirrage":  that  is, 
the  defendant  com,pany  has  a  reasonable  rule  requiring  all  cars 
placed  for  loading  or  unloading  to  be  so  loaded  or  unloaded 
within  forty-eight  hours  thereafter,  and  in  default  thereof  that 
the  shipper  or  consignee  be  required  to  pay  a  charge  of  $1  per 
day  for  eaoh  car  so  detained  beyond  such  period;  which  rule 
the  plaintiff  willfully  and  wantonly  refuses  to  comply  with.  In 
substance,  that  the  defendant  company,  in  order  to  secure  the 
enforcement  of  such  ** demurrage*'  rule,  has  been  forced  to 
take  the  action  complained  of  by  the  plaintiff. 

The  plainitiff  for  reply,  after  admitting  tihe  existence  of  the 
rule,  but  denying  that  it  has  violated  it,  replies  further  in  a 
second!  paragraph  or  paragraphs,  which  I  will  read  in  full : 

**The  defendant,  at  the  instance  and  request  of  the  Oar  Serv- 
ice Bureau,  an  organization  composed  of  the  defendant  and 
other  railway  companies,  presented  a  bill  for  car  service  charges 
to  the  iplaintiff  amounting  to  about  $400,  and  claimed  that  such 
charges  accrued  in  favor  of  defendant  because  the  plaintiff  had 
not  in  the  past  unloaded  ears  within  the  time  prescribed  by  said 
ear  service  rules.  The  plaintiff  denied  liability  for  a  large  part 
of  said  claim,  ^and  the  parties,  after  considerable  effort  to  com- 
promise said  claim,  were  unable  to  agree  upon  an  adjustment. 
The  defendant  then,  under  the  direction  of  said  bureau,  de- 
manded that  plaintiff  promise  and  agree  to  pay  car  service 
claims  presented  by  the  defendant  in  the  future,  and  upon 
plaintiff  declining  to  agree  in  adnrance  before  car  service  had 
actually  accrued,  and  before  it  was  known  that  any  would  accrue, 
the  defendant  notified  plaintiff  that  it  would  not  switch  any 
oars  for  plaintiff  and  would  not  place  cars  on  said  side-track 
for  plaintiff,  and  would  not  place  any  cars  on  said  side-track  for 
loading  and  unloading,  and  said  defendant  did  thereupon  re- 
fuse to  swiftch  cars  and  place  same  on  said  side-track  for  load- 
ing and  unloading,  as  set  forth  in  plaintiff's  petition.  The 
plaintiff  declined  to  promdse  in  advance,  when  requested  so  to 
do  by  defendant,  and  does  now  decline  to  promise  or  agree  in 
advance  to  pay  such  car  service  claims  which  defendant  miiiy 
hereafter  present,  because — 
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'*lst.  Forty-ei^ht  hours  jb  not  in  any  event  reasonable  time 
in  Troy,  and  with  the  track  facilities  afforded  by  defendant, 
within  which  to  load  its  finished  product  from  the  factory,  and 
unload  all  miaterial  and  fuel  consigned  and  shipped  to  plaintiff. 

**2d.  The  defendant,  althoug^^h  often  requested  by  plaint- 
iff so  to  do,  has  not  provided  plaintiff  with  suflfieient  track 
room  and  siding  to  accommodate  plaintiff's  business  in  loading 
and  unloading,  and  by  reason  thereof,  when  a  large  number  of 
ears  consigned  to  plaintiff  are  placed  upon  said  side-track  by  the 
d<?feodant  at  one  time,  it  is  physical ly  inwpossible  to  unload  all 
of  said  cars  within  forty-eight  hours  after  their  arrival. 

**3d.  The  defendant,  in  preferring  its  car  service  charges 
af]:ainst  the  plaintiff,  computes  the  time  in  which  said  alleged  car 
service  acarued  at  the  expiration  of  forty-eight  hours  from  the 
time  said  car  or  oars  arrived  at  Troy,,  and  before  they  are  placed 
at  a  convenient  and  suitable  place  for  unloading,  and  not  from 
the  time  same  are  placed  in  convenient  and  suitable  places  for 
loading  and  unloading. 

**4?th.  The  right  to  charge  car  service  can  not  be  imposed  and 
enforced  arbitrarily,  but  in  each  case  the  attendant  circum- 
stances must  be  taien  into  consideration,  and  the  charges  for 
demurrage  must,  under  the  circumstances,  be  reasonable. 

5th.  The  defendant  has  no  lien  on  the  goods  shipped  or  to 
be  shipped  for  car  service  charges,  and  upon  the  refusal  of 
the  plaintiff  to  pay  such  charges  has  no  right  or  power  to  refuse 
to  switch'the  cars  and  refuse  to  place  the  same  at  a  convenient 
and  suitable  place  for  loading  and  unloading,  but  it  is  the 
duty  of  the  defendant,  if  the  car  service  charges  are  not  paid, 
to  switch  cars  and  place  the  same  at  a  convenient  and  suitable 
place  for  loading  and  unloading,  and  then  to  depend  upon  civil 
processes  for  the  collection  of  said  demuwage  charges." 

The  pleadings  are  well  and  carefully  drawn,  but  are  neces- 
sarily quite  voluminous,  and  without  fuller  quotation  I  think 
the  foregoing  statement  is  sufficient  for  an  understanding  of 
what  is  involved  in  the  ease. 

The  case  was  heard  upon  evidence  offered  by  both  sides  and 
now  stands  for  decision  upon  its  merits. 

It  should  probably  be  said  here  that  while  the  track  adjoin- 
ing plaintiff's  factory  is  referred  to  in  the  answer  as  "a  private 
side-track,"  yet  it  is  shown  by  the  evidence  to  be  owned  by  the 
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defendant  company,  and  under  its  control,  so  far  as  appears 
from  the  contract  by  which  it  wras  constructed,  and  under  such 
contract  it  is  ''private*'  only  in  so  far  that  it  is  built  on  land 
belonging  to  th"e  plaintiff  comipany,  and  that  the  defendant  com- 
pany would  probably  have  little  occasion  to  use  it,  except  in 
handling  the  plaintiff's  freights. 

The  rifrhts  of  the  parties  are  to  be  determined  with  refer- 
ence to  the  provisions  of  Revised  Statutes,  Sections  3340  and 
3341,  the  first  of  which  reads  as  follows : 

"When  the  track  of  a  comliany  crosses,  connects  or  inter- 
sects with  the  track  of  the  same  guage  of  another  company,  either 
conij)any  m«y  connect  the  tracks  of  the  two  roads  so  crossing, 
connecting  or  intersecting,  so  as  to  admit  the  passage  of  cars 
from  one  road  to  another  with  facility,  and  avoid  the  trans- 
ferring of  freights  from  said  car.  And  when  the  tracks  of  one 
company  lie  contiguous  to  coal  mines,  stoaie  quarries,  manu- 
facturing est-ablishments,  elevators,  warehouses,  navigable 
waters  or  side-tracks  suitable  for  loading  or  unloading,  it  shall 
be  the  duty  of  such  company  to  switch  the  cars  of  other  com- 
panies lat  the  request  of  such  companies,  or  the  shippers,  over 
and  lupon  the  tracks  so  lying  by  such  coal  mines,  stone  quarries, 
manufacturing  establishments,  elevators,  warehouses,  navigable 
waters  or  side-tracks,  for  the  purpose  of  unloading  or  loading 
grain  or  other  freight  into  or  from  such  elevators,  warehouses, 
boats  upon  said  navigable  waters,  or  side-tracks,  without  demur- 
rage for  forty-eight  hours.*' 

Section  3341  is,  to  some  extent,  a  reiteration  of  these  enacl- 
menis,  and  contains  further  i)rovisions  as  to  the  rates  that  ma v 
be  ch:irged  for  such  service. 

It  cleairly  appears  from  these  .sections  that  the  Legislature 
intended  thereby  to  facilitate  ccmiiiierce  by  providing  that  cer- 
tain classes  of  heavy  shippers,  including  manufacturers,  shoul'l, 
wher-e  practicable,  have  cars  placed  at  their  very  doors,  even 
though  the  company  so  placing:  such  O'^rs  mii?ht  only  do  so  with 
no  further  reward  than  the  switching  charges  for  transferring 
such  ears  to  the  tracks  of  s.)me  other  company,  when  loaded  or 
unloaded.    Hence,  the  duty  of  the  defendant  in  this  case  would 
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not  be  fulfilled  by  merely  placing  oars  for  plaintiff's  use  at 
some  other  ** reasonably  convenient  place*.',  along  its  tracks  or 
yards— it  must  place  the  cars,  in  the  language  of  the  statutes, 
**upon  the  tracks  so  lying  by  such  coal  mines,  manufacturing 
establishments,"  etc. — or  it  must  show  reasonable  grounds  for 
the  omission  ito  comply  with  the  legislative  requirements. 

The  plaintiff,  being  one  of  the  classes  of  shippers  for  whose 
benefit  the  statute  was  enacted,  and  the  track  described  in  the 
petition  being  such  a  track  as  that  mentioned  in  the  statute, 
the  answer  of  the  defendant  is  a  direct  admission  that  it  has 
flailed  to  comply  with  the  provision  of  a  legislative  regulation, 
to  which  it  is  subject  as  a  qtuisi  public  corporation,  and  after 
such  admission,  the  burden  of  proof  is  upon  it  to  show  reasona- 
ble ground  for  sueh  non-compliance. 

The  reason  offered  is  the  alleged,  refusal  of  the  plaintiff 
to  conHply  with  the  regulations  of  the  defendant  company,  or 
nather  of  the  Car  Service  Bureau,  in  regard  to  the  payment  of 
•'demurrage." 

**Demlurrage"  was  originally  a  term  applied  to  remuneration 
to  a  ship  owner  for  the  detention  of  his  vessel  beyond  a  stated 
period  fixed  for  loading  or  unloading.  Of  later  years,  however, 
the  usage  of  exacting  demumage  has  not  been  confined  to 
maritine  transactions,  and  it  may  now  be  regarded  as  well  set- 
tled that  a  railway  carrier  may  adopt  and  enforce  a  reasonable 
schedule  of  charge®  for  the  detention  of  its  cars  be^iond  a  rea- 
sonable period  for  loading  and  unloading.  The  statute  previ- 
ously referred  to  indirectly  recognizes  such  established  rule, 
by  exem.pting  cars  handled  in  the  manner  therein  provided, 
from  demurrage  for  a  period  of  forty-eight  hours. 

The  answer  of  thie  defendant  avei-s  that  its  refusal  to  place 
oars  on  the  side-track  adjoining  plaintiff's  f-actory  (and  in  fact 
the  whole  difficulty  out  of  which  this  litigation  has  arisen), 
grew  out  of  the  wanton  and  wilful  refusal  of  the  plaintiff  to 
comply  with  the  car  service  rules,  not  only  by  refusing  to  load 
and  unload  cars  within  forty-eight  hours,  but  by  refusing  to 
pay  demiurrage  on  cars  improperly  detained  beyond  that  period. 
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If  the  proof  sustained  this  allegation  plaintiff  would  not  be 
entitled  to  the  remedy  and  relief  which  it  is  now  seeking,  for  the 
rule  would  be  applicable,  which  is  laid  down  (correctly,  in  iny 
judgment)  in  the  6th  clause  of  the  abstract  of  the  opinion  of 
the  court  in  the  case  of  The  Kentucky  Wagon  Mfg.  Co,  v.  The 
O.  i£'  M.  Ry.  Co,,  decided  by  the  Kentucky  Court  of  Appeals,  as 
reported  in  a  published  pamphlet  eii'titled  **  Legal  Decisions  in 
Car  Service  Cases"  which  counsel  have  furnished  me.  The  same 
case  is  also  reported  in  36th  Lawyers'  Reports  Annotated,  850 
(98th  Ky.,  152),  but  I  prefer  to  use,  for  the  purposes  of  this  de- 
cision, the  quotation  from  the  abstract,  as  expressing  the  view 
I  take  of  this  point,  as  follows: 

**  Sixth.  While  common  carriers,  members  of  a  car  service 
association,  have  no  right  to  refuse  to  receive  freight  from  or 
switch  cars  for  a  shipper  because  he  owes  to  them  or  other 
members  of  the  association,  car  service  fees  which  he  refuses  to 
pay,  or  because  he  and  other  shippers  have  combined  to  resist 
the  enforcement  of  the  reasonable  rules  of  the  association,  yet  a 
shipper  thus  in  default  can  not  ask  the  aid  of  a  chancellor  to 
com'pel  the  carrier  to  do  that  which  it  admits  it  is  its  duty  to  do, 
and  which  it  is  willing  to  do  upon  a  com/pliance  on  the  shipper's 
part  with  the  reasonable  rules  of  the  association.  The  shipper 
having  done  the  first  wrong  and  thus  caused  the  wrong-doing 
of  the  carrier,  the  chancellor  may  refuse  to  hear  hinu" 

This  is  an  application  of  the  maxim  that  he  who  seeks  equity 
must  do  equity.  The  shipper,  or  consignee,  can  not  complain 
of  a  wrong  provoked  by  his  own  wrong-doing. 

It  appearing  in  the  case  that  certain  bills  claimed  to  be  due 
under  the  car  service  rules  have  been  presented  to  plaintiflE  and 
payment  refused,  is  such  refusal  wanton  and  wilful,  or  is  it  in 
any  way  sueh  conduct  as  would  deprive  plaintiff  of  a  standing 
in  the  court  of  equity? 

It  appears  from  the  evidence  that  the  bills  in  question,  amount- 
ing to  some  $400,  contain  quite  a  mimber  of  items,  the  correct- 
ness of  which  is  disputed  by  the  plaintiff.  I  believe  that  it  is 
not  denied  that  in  each  instamoe  the  oar  may  have  stood  on  the 
track  longer  than  forty-eight  hours  (at  least  I  gather  that  from 
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the  evidence)  but  it  is  claimed  by  the  plaintiff  that  in  a  number 
of  instances  the  cars  were  not  placed  in  reasonably  convenient 
places  for  unloading;  that  at  other  times  the  switch  engine, 
in  handling  other  cars,  had  to  move  those  consigned  to  plaintiff, 
and  that  the  work  of  loading  and  unloading  was  thereby  im- 
peded and  interrupted,  sometimes  for  several  hours  «t  a  time, 
before  the  cars  were  replaced  where  plaintiff's  employes  could 
reach  Inem;  in  short,  that  in  many  instances  the  demurrage 
arose  because  the  acts  of  the  defendant  company  itself  made  it 
an  absolute  imipoesibility  for  plaintiff  to  load  or  unload  the  cars 
within  forty-eight  hours.  It  is  also  claimed  that  on  some  occa- 
sions the  cars  consigned  to  plaintiff  arrived  in  such  numbers, 
that  thougfc  plaintiff  had  provided  an  unloading  force  sufficient 
in  numtber  under  any  ordinary  circumertanees  to  promptly  un- 
load the  cars  yet  it  was  impossible  for  it  to  obtain  help  with  the 
requisite  experience  to  handle  so  mmiy  cargoes  within  forty- 
eight  hours.  The  evidence  is  not  very  specific  in  regard  to  ex- 
actly wlh^n,  or  how  often  these  instances  occurred,  but  I  think 
it  is  sufficient  to  show  that  a  considera;ble  part  of  the  car  service 
account  wias  in  good  faith  disputed  by  plaintiff,  for  reasons 
aforesaid;  nor  is  the  fact  negatived  by  defendants'  evidence* 

The  rule  requiring  the  unloading  of  cars  within  forty-eight 
hours  is  a  reasonable  one,  but  it  must  receive  a  reasonable  ap- 
plication, and  when  tihe  carrier  calls  upon  the  consignee  to 
observe  it,  the  carrier  moist  not,  by  his  own  acts,  practically 
put  it  out  of  the  power  of  the  consignee  so  to  do,  and  then  com- 
plain of  the  consignee's  forced  omission,  occasioned  by  the  car- 
rier's own  act.  It  is  the  duty  of  the  carrier  to  place  the  oar 
in  a  proper  and  reasonably  convenient  situation  for  unloading, 
and  if  he  fails  to  do  so,  and  in  consequence  the  consignee  is 
prevented  from  unloading  the  cars  within  the  time  specified  in 
the  car  service  rules,  he  can  not  charge  or  recover  demurrage 
for  delay  which  is  caused  entirely  by  such  omission  on  his  part. 
Furthermore,  if  the  cars  are  originally  properly  and  con- 
veniently placed,  but  while  they  are  being  loaded  or  unloaded, 
the  carrier  removes  them  for  such  length  of  time  as  to  materially 
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and  substantiiaUy  delay  the  work  of  loading  and  unloading, 
and  in  oonsequence  such  work  is  delayed  for  more  tihan  forty- 
eight  hours,  he  can  not  charge  or  recover  demurrage  for  such 
delay,  directly  occasioned  by  such  act  on  his  part,  and  for  which 
the  consignee  is  in  no  way  responsible.  I  agree  in  the  main 
with  the  able  and  comprehensive  charge  on  this  subject  given  by 
Judge  Van  Pelt  in  the  case  of  B.  R,  Go,  v.  Fisher  &  Son,  re- 
ported in  3  Ohio  N.  P.  Rep.,  122,  124.  It  seems  to  me  that  a 
requiTenient  of  this  nature  is  absolutely  necessary  to  a  reasonable 
or  fair  interpretation  or  enforcement  of  the  car  service  rules, 
unless  the  shipper  or  consiginee  is  to  be  left  absolutely  at  the 
mercy  of  the  carrier.  Otherwise  it  would  be  entirely  possible 
for  the  carrier  to  place  the  car  at  some  inaccessible  point,  or 
having  originally  properly  placed  it,  to  remove  it  within  the 
space  of  an  hour  to  sudh  inaccessible  point,  and  having  thus 
made  it  impossible  for  the  consignee  or  shipper  to  comply  with 
the  oar  service  rules,  proceed  to  inflict  a  penalty  on  him  for  such 
non-  compl  i  ance. 

In  the  case  at  bar  I  understand  that  the  refusal  of  the  plaintiff 
company  to  pay  the  bill  in  controversy  arose,  not  from  its  re- 
sistance to  the  car  service  rules  as  such,  but  from  an  objectiorr 
to  what  it  claimed  to  be  an  improper  construction  of  the  rules. 
If  the  plaintiff  stood  in  the  position  of  simply  resisting  gener- 
ally the  right  of  the  defendant  to  nuake  rules  as  to  demurrage, 
or  the  general  rule  in  question,  I  should  hold  that  it  had  no 
standing  in  a  court  of  equity.  If  the  defendant  had  shown  that 
the  plaintiff  was  resisting  the  payment  of  a  bill  for  charges,  all 
properly  imposed  under  the  ear  service  rules,  I  should  make  the 
same  ruling.  But  the  situation,  in  my  view,  is  this:  Here  are 
two  puirties  disputir.p:  (and  no  doubt  entirely  honestly  on  both 
sides)  as  io  tihe  liability  of  the  second  party  to  the  first  on  cer- 
tain contested  items.  As  a  means  of  enforcing  payment  of  such 
disputed  items,  the  carrier  party  proposes  to  decline  fulfilling 
certain  legal  obligations  which  it  is  under  toward  the  consignee, 
until  the  consignee  pays  la  bill  which  it  believes  it  does  not  owe. 
This  can  not  be  permitted,  unless  indeed  the  carrier  had  miade 
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it  appear  by  some  fair  preponderance  of  evidence,  that  it  was 
entitled  to  payment  of  the  entire  disputed  account,  in  which  case 
it  might  well  be  doubted  whether  the  consignee  would  be  enti- 
tled to  ask  for  any  equitable  relief.  But  no  such  preponderance 
appears,  -but  on  the  contrary  the  evidence  rather  tends  to  estab- 
lish that  as  to  part  of  the  bill  the  objections  of  the  consignee  are 
well  founded. 

The  defendiant  has  its  remedy  in  a  court  of  law  to  collect  these 
charges  (if  properly  made)  by  a  civil  action.  It  can  not  enforce 
the  collection  by  declining  to  fulfill  part  of  its  duties  as  a  com- 
mion  carrier,  and  thus  compel  plaintiff  to  pay  a  disputed  bill, 
or  suffer  injury  to  its  business.  True,  this  might  give  rise  to  a 
multipliciity  of  suits,  but  the  same  evil  and  in  an  aggravated 
form  would  also  result,  if  the  plaintiff  were  driven  to  jmy  these 
charges  under  protest,  and  then  sue  for  their  recovery,  under 
the  provisions  of  Revised  Statutes,  Section  3376.  Moreover, 
such  a  course,  if  the  plaintiff  was  compelled  to  adopt  it,  as  the 
only  alternative  to  surrendering  wihat  it  claims  to  be  its  rights, 
would  probably  not  secure  it  a  resumption  of  the  switching  serv- 
ice, as  the  defendant  seems  to  have  required  as  the  only  terms 
on  which  sudh  service  would  be  resumed,  not  only  the  payment 
of  the  whole  biW,  disputed  items  and  all,  but  a  pledge  from  the 
plaintiff  to  ** observe  the  ear  service  rules  in  the  future." 

Precisely  what  is  implied  in  this  last  condition  is  a  little  un- 
certain under  the  evidence.  If  it  means  that  hereafter  the  car- 
rier may  exact  payment  of  any  claim  for  demurrage  which  it 
may  present,  and  that  the  wagon  company,  as  a  condition  of 
getting  car  service,  must  promise  in  advance  to  pay  all  such 
bills,  no  matter  how  unjust,  or  how  incorrect  it  may  claim  them 
V)  bo,  it  is  a  deiiiia^nd  which  the  d-efendant  has  no  right  to  make 
under  any  circumstances.  On  the  other  hand,  the  plaintiff' 
would  not  be  upheld  by  this  court  in  disputing  the  general  right 
of  the  defendant  to  make  demurrage  charges,  or  in  resisting  pay- 
ment of  such  charges  in  any  particular  instances,  where  properly 
made.  But  neither  party  can  escape  a  legal  duty  by  making  its 
performance  conditional  on  the  other  party  promising  in  ad- 


422  MIAMI  COUNTY  COMMON  PLEAS. 

Troy  Wagon  Works  Co.  v.  Railway  Co.       [Vol.  III.  N.  S. 

vance  to  adopt  a  certain  couiwe  of  conduct.  What  the  paorties 
actually  do  in  the  future,  not  what  they  now  say  they  will  or 
will  not  do  in  some  future  contingency  that  may  never  arise — 
this  is  what  must  determine  their  le^l  relations. 

However,  if  I  have  correctly  understood  the  evidence  of  Mr. 
Qeiger,  the  manager  of  the  plaintiff  company,  his  position  on  its 
behalf  is  not  that  of  refusing  to  pay  any  and  all  such 
charges  when  properly  made.  This  position,  I  think,  is  a  tena- 
eharges  but  that  the  Company  is  ready  to  pay  all  such  charges 
when  properly  made.  This  position,  I  think,  is  a  tenable 
one.  While  it  may  doubtless  cause  some  inconvenience  to 
particular  case,  yet  the  carrier  company  can  not  claim  to  be  the 
sole  judg«e  and  arbiter  of  its  disputed  accounts.  Similar  con- 
tests arise  d«aily  between  other  parties  over  disputed  accounts, 
and  are  referred  to  the  courts  for  adjustment  when  the  parties 
finally  fail  to  agree.  Demurrage  accounts  stand  on  no  higher 
or  different  footing. 

Let  it  be  understood,  however,  that  the  decision  proceeds  on 
the  assumption  that  I  have  correctly  understood  the  plaintiff's 
position  to  be  what  I  have  just  stated-:  that  the  court  recognizes 
the  right  of  the  defendant  to  make  and  enforce  reasonable  rules 
as  to  demurrage  on  its  cars,  and  in  a  proper  case  would  refuse 
to  interfere  with  sueh  enforcement,  even  in  the  manner  at- 
tempted' in  the  'present  instance.  A  case  might  arise  in  fu- 
ture, when  the  plaintiflf,  or  some  other  shipper,  by  a  disregard 
of  a  reasonable  demurrage  rule,  might  place  itself  beyond  the 
right  to  ask  for  equitable  relief.  But  as  this  case  now  presents 
itself  I  think  the  plaintiff  is  entitled  to  the  remedy  which  he 
seeks.  As  to  the  disputed  bill  the  parties  must  be  remitted  to 
their  legal  rights. 

While  a  portion  of  the  demurrage  charges  claimed  by  the 
defendant  may  not  only  be  proper  but  undisputed,  yet  it  would 
seem  that  the  defendant  is  seeking  to  enforce  the  payment  of 
the  entire  claim,  disputed  items  and  all,  as  condition  of  switch- 
ing cars  to  and  from  the  plaintiff's  factory  track.  Neither  the 
plaintiff's  refusal  to  pay  the  bill  as  a  wihole,  or  to  give  an  un- 
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conditional  and  somewhat  indefinite  promise  as  <to  its  future 
conduct,  can  be  accepted  as  a  sufficient  excuse  for  the  defend- 
ant's failure  to  perform  a  duty  enjoined  upon  it  by  law.  From 
these  conclusions,  it  follows  in  the  opinion  of  the  court,  that  at 
the  commencement  of  this  action  the  plaintiff  was  entitled  to 
equitable  relief,  and  should  now  have  such  mandatory  injunc- 
tion as  will  prohibit  defendant  from  refusing  to  furnish  it 
with  car  service  on  the  track  adjacent  to  its  factory,  on  acoount 
of  the  reasons  offered  by  the  defendant  in  this  case. 

A  decree  may  be  framed  accordingly. 

(filbert  &  Shipman,  for  the  wagon  works  company. 

E.  Z>.  Marshall,  A.  McL.  Marshall  and  A,  F.  Broomhall,  for 
the  railway  company. 
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CONSTRUCTION  OF  A  LICENSE  TO  MINE  COAL. 

[Common  Pleas  Court  of  Franklin  County.] 

Cleveland  Trust    Company,  Trustee,  v.  The    Columbus  & 
Hocking  Coal  and  Iron  Company. 

Decided,  June  19,  1905. 

Mines  and  Mining — Exclusive  License  to  Mine  Coal — Construction  of — 
Rights  Granted — A  Lease  and  Not  a  Sale — Meaning  to  he  Given 
Technical  Words. 

1.  The  use  of  technical  words  and  phrases  in  a  written  instrument, 

such  as  "devise,"  "release,"  "mine-let,"  and  "royalty,"  will  not  be 
allowed  to  defeat  the  manifest  Intention  of  the  parties  as  other- 
wise expressed  in  the  instrument,  or  to  modify  the  agreement  the 
parties  have  by  the  words  used  actually  made. 

2.  An  exclusive  lease  or  right  to  enter  upon,  mine,  and  remove  coal 

from  a  tract  of  land,  such  as  is  presented  for  construction  in  this 
case,  is  a  lease  and  not  a  sale  of  the  property,  and  the  royalties 
provided  therein  are  in  fact  rentals  and  no  more. 

Dillon,  J. 

A  written  agreement  was  made  on  September  9,  1885, 
by  virtue  of  which  the  defendant  received  the  exclusive 
ri^ht,  permission  and  license  to  enter  upon,  mine  and  remove 
the  coal  from  a  tract  of  land  in  Athens  county,  Ohio.  The  de- 
fendant therein  agreed  to  mine  the  coal  on  these  premises  and  to 
take  it  therefrom  and  pay  a  royalty  on  not  less  than  fifty 
thousand  tons  of  coal  in  each  and  every  year  thereafter,  and  to 
continue  to  mine  and  to  pay  royalty  until  all  the  coal  that  could 
be  practically  mined  on  the  said  premises  should  be  so  mined 
and  paid  for.  The  defendant  further  bound  itself  to  conduct 
such  mining  operations  in  a  good  and  workmanlike  manner,  so 
that  all  the  coal  that  could  be  practically  mined  should  be  mined 
and  paid  for.  The  defendant  further  agreed  to  pay  the  sum  of 
ten  cents  per  ton  for  all  lump  coal  so  mined. 
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The  contract  further  provides  and  declares  the  intention  of 
the  parties  to  be  that  such  monthly  payments  under  this  con- 
tract shall  be  in  an  amount  of  at  least  $416.67,  and  that  this 
payment  shall  be  made  regularly  **  whether  the  monthly  proper- 
tion  of  coal  on  the  basis  of  fifty  thousand  tons  per  annum  shall 
have  been  mined  or  not,  and  that  any  payment  so  made  in  ad- 
vance of  coal  actually  mined,  shall  be  applied  as  royalty  on  the 
coal  which  may  be  thereafter  mined  in  excess  of  the  minimum 
amount  herein  provided  for." 

A  provision  is  further  made  that  if  the  defendant  shall  fail  or 
neglect  for  a  period  of  thirty  days  to  make  such  monthly  pay- 
ment the  lease  may  at  the  option  of  the  first  party,  but  not  other- 
wise, be  declared  forfeited  and  the  owner  of  the  property  re- 
stored to  his  exclusive  possession  and  ownership  of  the  premises. 

A  provision  is  further  made  that  in  case  mining  operations 
shall  be  temporarily  interrupted  by  strikes,  or  means  or  agencies 
beyond  its  control,  the  obligation  to  pay  during  such  time  shall 
not  be  enforced,  but '  *  that  save  and  except  the  period  or  periods 
during  which  the  second  party  may  be  interrupted  as  aforesaid, 
the  second  party  shall  be  deemed  to  be  liable  for  the  payment  to 
the  first  party  or  his  successor  in  said  trust,  the  amount  of  roy- 
alty which  would  be  due  under  the  terms  of  this  contract  in  re- 
spect to  coal  mined  each  month  the  same  as  if  said  coal  had 
actually  been  mined.  *  * 

The  contract  further  provides  that  **when  the  second  party 
shall  have  mined  and  paid  for  all  the  coal  that  can  be  practically 
mined  on  the  premises  hereby  demised,  and  shall  have  fully  per- 
formed all  the  covenants  herein  stipulated  by  it  to  be  performed, 
the  second  party  shall  be  permitted  to  remove  from  said  premises 
its  tracks  and  fixtures. '  * 

The  petition  alleges  that  no  monthly  payments  have  been 
made  since  May,  1904,  and  asks  for  a  judgment  against  the 
defendant  for  $2,083.33  and  interest. 

The  answer  admits  the  agreement,  but  says  that  up  to  and  in- 
cluding the  said  month  of  May,  1904,  it  has  paid  to  the  plaintiff 
in  all  the  sum  of  $93,331.96  in  monthly  payments  of  $416.66 
each ;  but  that  up  to  said  time  the  defendant  has  mined  and  re- 
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moved  from  said  premises  only  734,325.91  tons  of  coal,  and  that 
under  the  royalty  provided  in  said  agreement,  to-wit,  ten  cents 
a  ton,  the  amount  due  and  payable  for  the  coal  actually  mined 
and  removed  would  be  $73,432.59.  In  other  words  that  the 
defendant  has  now  paid  to  the  plaintiff  the  sum  of  $19,898.37 
more  than  the  royalty  at  the  rate  of  ten  cents  per  ton  would 
amount  to. 

The  defendant  further  says  that  there  is  now  remaining  in 
this  tract  of  land  yet  to  be  mined  198,570  tons  of  lump  coal  and 
no  more,  and  that  the  royalty  upon  this  coal  when  it  has  been 
mined  will  amount  to  $19,857;  that  therefore  the  defendant  hav- 
ing already  advanced  the  payment  in  the  sum  of  $19,898.37,  it 
will  have  paid  to  the  plaintiff  $41.37  more  than  the  royalty  of 
ten  cents  per  ton  will  amount  to,  and  that  it  is,  therefore,  en- 
titled to  mine  all  the  rest  of  the  coal  in  this  land  without  paying 
any  further  royalty. 

The  demurrer  to  this  answer  calls  for  an  interpretation  of 
this  contract. 

In  the  case  of  Raynolds  v.  Hanna,  55th  Fed.,  783,  in  con- 
struing a  will  wherein  this  identical  lease  was  involved,  the  court 
(Jackson,  J.)  held  that,  in  so  far  as  the  question  arose  as  to  the 
construction  of  the  will  and  as  to  what  source  to  credit  the 
amounts  arising  therefrom,  this  agreement  was  a  lease,  and  that 
the  funds  arising  thereunder  were  a  part  of  the  income  of  the 
estate  and  should  be  so  distributed  and  accounted  for. 

The  question  presented  to  this  court  was  not  presented  to  that 
court  nor  was  it  intended  by  the  use  of  the  word  *  Mease'*  to  in- 
volve the  question  raised  here.  It  must  be  at  once  apparent,  and 
it  will  dispense  with  considerable  argument,  to  say  that  no  par- 
ticular nomenclature  or  set  phrases  are  necessary  to  be  used  in 
order  to  determine  the  nature  of  this  contract.  Even  the  use  of 
technical  words  or  phrases  in  an  agreement  will  not  be  allowed 
to  defeat  the  manifest  intention  of  the  parties  as  expressed  in 
the  instrument,  and,  therefore,  such  words  as  ** demise,''  ** re- 
lease," ** mine-let,"  and  ** royalty,"  etc.,  as  used  by  the  parties 
will  not  of  themselves  be  suflScient  to  defeat  or  modify  the  agree- 
ment which  the  parties  have  by  the  words  used  actually  made. 
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The  question  before  this  court  is :  What  does  this  contract  mean  ? 

In  one  sense  it  was  a  sale,  for  it  is  apparent  that  the  moment 
the  coal  was  actually  mined  the  title  passed  from  the  owner  of 
the  land  to  the  defendant  in  this  case. 

The.  plaintiff's  contention  is  that  these  royalties  of  ten  cents 
a  ton  were  in  fact  rentals  and  no  more;  that  the  instrument  in 
question  is  a  lease  and  is  not  a  sale  of  property.  The  contention 
of  the  defendant  is  that  this  agreement,  considered  in  its  en- 
tirety, is  strictly  a  royalty  contract,  and  that  the  intention  of 
the  parties  as  shown  by  this  agreement  was  to  limit  the  payment 
from  the  defendant  to  the  owners  of  this  property  to  the  rate 
of  ten  cents  per  ton  for  the  coal  actually  in  the  land  and  no 
more,  and  that  having  paid  that  amount  of  royalty  they  are  now 
released  from  any  further  payments. 

Probably  the  most  important  clause  of  this  contract  is  the  one 
quoted  above  where  it  is  expressly  declared  to  be  the  intention 
of  the  parties  that  a  payment  of  $416.67  shall  be  made  each 
month,  whether  the  monthly  proportion  of  coal  shall  have  been 
mined  or  not.  If  we  stop  at  this  point  to  analyze  the  contract, 
it  would  be  evident  in  the  absence  of  any  other  provisions  that 
the  contention  of  the  defendant  here  could  not  prevail,  because 
up  to  this  point  it  is  apparent  that  the  amount  to  be  paid  should 
be  $416.67  whether  they  mined  any  coal  or  hot,  and  the  provi- 
sion of  ten  cents  per  ton  was  simply  a  favor  to  the  defendant 
and  is  a  limit  beyond  which  the  owner  of  the  property  could  not 
demand.  The  clause  so  far  would  show  that  not  only  was  one  of 
the  considerations  of  this  contract  definitely  fixed  as  to  guarantee 
and  secure  to  the  owner  of  the  premises  a  speedy  and  diligent 
mining  of  the  coal,  but  the  parties  themselves  agree  that  however 
small  an  amount  of  coal  may  be  mined  the  value  of  this  property 
under  this  contract  shall  be  in  the  sum  of  $416.67  per  month 
subject  only  to  the  limitation  which  follows. 

And  at  this  point,  we  see  the  parties  preparing  for  a  condi- 
tion which  might  exist,  to-wit,  that  in  the  ordinary  conduct  of 
the  business  there  might  be  occasions  when  the  defendant  would 
mine  only  half  that  amount  of  coal — that  is  to  say  that  while 
they  would  be  compelled  to  pay  $416.67  as  a  matter  of  fact,  they 
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might  only  mine  a  less  amount  of  coal  than  was  their  privile^ 
for  said  sum.  To  provide  for  any  such  natural  fluctuation  the 
clause  continues  that  **any  payment  so  made  in  advance  of  coal 
actually  mined  shall  be  applied."  How?  To  one  exclusive 
source,  to-wit:  **0n  the  coal  which  may  be  thereafter  mined  in 
excess  of  the  minimum  amount  herein  provided  for."  This 
contract  therefore  means  that  the  rate  of-  ten  cents  per  ton  of 
coal  was  not  an  exclusive  rate  that  they  were  to  pay,  but  that  in 
case  they  did  not  mine  the  coal  fast  enough  tho  rate  should  l>e 
higher,  and  this  was  the  penalty  expressly  provided  for  in  case 
they  operated  the  mines  slower  than  provided  for. 

It  is  claimed  that  this  construction  of  the  contract  will  be  un- 
conscionable and  will  result  in  compelling  the  defendant  to  pay 
to  the  plaintiff  a  larger  sum  than  ten  cents  per  ton  royalty. 

To  the  last  part  of  this  contention  the  court  must  agree,  but 
that  it  would  be  unconscionable  the  court  can  not  agree,  because 
the  parties  themselves  have  expressly  provided  that  under  cer- 
tain conditions  the  ** royalty"  or  payment  will  as  a  matter  of 
fact  exceed  ten  cents  per  ton  for  all  the  coal  actually  mined ;  by 
the  contract  itself  the  parties  have  provided  for  only  one  place 
to  which  the  surplus  money  may  be  applied  and  that  is  to  the 
coal  which  is  thereafter  mined  **m  excess  of  the  minimum 
amount  herein  provided  for.^^ 

The  case  of  Tod  v.  Stumhaiigh,  37th  Ohio  State,  469,  is  quite 
in  point,  although  the  decision  dicussing  the  subject  matter  is 
very  brief. 

The  conclusion,  therefore,  to  which  this  court  has  come  is 
that  the  demurrer  to  the  answer  is  sustained. 

If  the  defendant  does  not  desire  to  further  plead  a  final  judg- 
ment will  be  entered;  otherwise  ten  days  given  in  which  to 
amend.    Exceptions  will  be  noted. 

W.  0.  Henderson,  for  plaintiff. 

Outhwaite,  Linn  &  Thurman,  for  defendant. 
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PROSECUTION  FOR  KEEPING  SALOON  OPEN  ON 
SUNDAY. 

[Common  Pleas  Court  of  licking  County.] 

Kate  Schlagel  v.  The  State  op  Ohio;  and  S.  E.  Forsythe 
V.  The  State  op  Ohio.* 

Decided,  September,  1904. 

Liquor  Laws  and  Sunday  Laws — Keeping  Open  on  Sunday — Place 
Where  Intoxicating  Liquors  are  Sold — Prosecution  for — Mayor* s 
Jurisdiction — Trial  hy  Jury — Affldavit — Weight  of  Evidence — 
Pleading. 

1.  Imprisonment  is  not  part  of  the  penalty,  where  it  is  imposed  only 

to  enforce  payment  of  a  fine  and  costs  under  a  police  regulation: 
and  it  follows  that  error  does  not  lie  to  a  refusal  by  a  mayor  to 
grant  a  trial  by  jury  to  one  charged  for  the  first  time  under 
Section  4364-20  with  allowing  a  saloon  to  remain  open  on  Sun- 
day. 

2.  An  affidavit  for  arrest  under  this  section  is  sufficient  when  the  de- 

fendant is  charged  with  keeping  a  place  open  on  Sunday,  "the 
same  being  a  place  where  intoxicating  liquors  are  on  other  days 
of  the  week  exposed  for  sale  and  sold";  the  exception  provided 
by  the  statute  must  in  such  a  case  be  established  by  the  defendant, 
and  it  is  not  necessary  that  it  be  pleaded. 

3.  On  review  of  a  prosecution  before  a  mayor,  the  court  is  not  called 

upon  to  consider  the  weight  of  the  evidence,  where  the  bill  of  ex- 
ceptions does  not  show  that  it  contains  all  the  evidence. 

Seward,  J.  (orally). 

The  case  of  Mrs.  John  Schlagel  v.  The  State  of  Ohio  is  a 
petition  in  error  from  the  docket  of  the  mayor  of  this  city.  The 
aotion  is  prosecuted  to  reverse  the  judgment  of  the  mayor. 

The  errors  complained  of  are  ten  in  number,  as  follows : 

1st.  Said  mayor  erred  in  overruling  the  motion  of  the  plain U 
iff  in  error  for  a  trial  by  jury. 

2d.  Said  mayor  erred  in  overruling  the  motion  of  the  plaint- 
iff in  error  to  quash  the  affidavit  and  dismiss  the  proceedings. 

3d.    Said  mayor  erred  in  overruling  the  motion  of  the  plaint- 

♦Afflrmed  by  the  circuit  court;  see  note  at  end  of  opinion. 
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iff  in  error  to  require  the  state  to  elect  upon  which  of  the  several 
charges  and  offenses  contained  in  said  affidavit  it  would  proceed 
to  try  the  plaintiff  in  error. 

4th.  The  mayor  erred  in  overruling  the  demurrer  of  the 
plaintiff  in  error  to  the  affidavit  filed  against  her. 

5th.  The  mayor  erred  in  admitting  improper  testimony  on 
the  part  of  the  starte,  objected  to  by  the  plaintiff  in  error. 

6th.  The  mayor  erred  in  excluding  competent  testimony 
offered  by  the  plaintiff  in  error,  which  was  excepted  to. 

7th.  The  mayor  erred  in  refusing  to  set  aside  the  sentence 
of  the  defendant  upon  her  motion  made  therefor. 

8th.     There  -was  no  legal  arraignment  in  said  case.  * 

9th.  The  judgment  and  sentence  of  said  mayor  was  contrary 
to  law,  and  invalid. 

10th.  The  mayor  erred  in  overruling  the  motion  of  the 
plaintiff  in  error  for  a  new  trial,  which  was  excepted  to. 

The  plaintiff  in  error  (defendant  below)  was  arrested  under 
the  provisions  of  Section  4364-20,  which  provides  against  the 
sale  of  intoxicating  liquors  on  Sunday,  or  allows  any  place  where 
intoxicating  liquors  are  on  other  days  sold  to  be  open  or  remain 
open  on  that  day,  and  provides  that  any  person  who  violates  that 
provision  of  the  statutes  shall  be  fined  in  any  sum  not  exceed-' 
ing  one  hundred  dollars  and  not  less  than  twenty-five  dollars 
for  the  first  offense. 

The  provisions  in  that  statute  are  found  in  95  O.  L.,  page  87 : 

**That  the  sale  of  intoxicating  liquors,  whether  distilled,  malt 
or  vinous,  on  the  first  day  of  the  week,  commonly  called  Sun- 
day, except  by  a  regular  druggist  on  a  written  prescription 
of  a  regular  practicing  physician  for  medical  purposes  only,  is 
hereby  declared  to  be  unlawful,  and  all  places  where  such  inJ 
toxicating  liquors  are  on  other  days  sold  or  exposed  for  sale, 
except  regular  drug  stores,  shall  on  that  day  be  closed,  and 
whoever  makes  any  such  sales,  or  allows  any  such  place  to  be 
open  or  remain  open  on  that  day  shall  be  fined  in  any  sum  not 
exceeding  one  hundred  dollars  and  not  less  than  twenty-five 
dollars  for  the  first  offense,  and  for  each  subsequent  offense 
shall  be  fined  not  more  than  one  hundred  dollars  or  be  im- 
prisoned in  the  county  jail  or  city  prison  not  less  than  ten  days 
and  not  exceeding  thirty  days,  or  both.'* 
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It  will  be  observed  that  the  only  penalty  inflicted  by  this 
section  of  the  statute  for  the  first  offense  is  a  fine. 

Mrs.  Schalgel  was  tried  and  convicted  by  the  mayor  without 
the  intervention  of  a  jury,  although  she  d'emanded  that  a  jury 
be  impanneled,  and  that  the  issues  involved  be  submitted  to  a 
jury.  This  dem^and  on  her  part  for  a  trial  by  jury  was  evi- 
dently made  under  Sections  5  and  10  of  Article  I  of  the  Con- 
stitution of  Ohio. 

Section  5  of  Article  I  provides  that  the  right  of  trial  by  jury 
shall  be  inviolate. 

Section  10  of  the  same  article  provides  that  except  in  cases  of 
impeachment  and  cases  arising  in  the  army  and  navy  or  in  the 
militia  when  in  actual  service  in  time  of  war  or  public  danger, 
and  in  eases  of  petit  larceny  and  other  inferior  offenses  no  per- 
son shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime,  unless  upon  presentment  or  indictment  of  a  grand  jury. 

In  any  trial,  in  any  court,  the  party  accused  shall  be  allowed 
to  appear  and  defend  in  person  and  with  counsel;  to  demand 
the  nature  and  cause  of  the  accusation  against  him,  and  to 
have  a  copy  thereof;  to  meet  the  witnesses  f-ace  to  face,  and  to 
have  compulsory  process  to  procure  the  attendance  of  witnesses 
in.  his  behalf,  and  a  speedy  public  trial  by  an  impartial  jury 
of  the  county  or  district  in  which  the  offense  is  alleged  to  have 
been  committed.  Nor  shall  any  person  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself,  or  be  twice  put 
in  jeopardy  for  the  same  offense. 

This  is  Article  X  of  Section  1. 

Now,  taking  up  the  errors  as  they  are  numbered:  The  first 
assignment  of  error  is  as  to  the  refusal  to  grant  the  defendant 
a  jury  trial.  If  she  was  entitled,  under  the  Constitution  and  the 
law  to  a  jury  trial,  then  there  w^as  error  committed  in  refusing 
it.  If  she  was  not  entitled  to  a  jury  trial,  then  there  was  no 
error  committed  in  refusing  it. 

It  has  been  well  settled  in  Ohio  that  where  imprisonment  is 
not  a  part  of  the  penalty,  the  accused  is  not  entitled  to  a 
trial  by  jury,  although  the  imprisonment  may  be  ordered  as  a 
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means  of  enfopcing  fhe  penalty  (42  0.  S.,  186).    I  wish  to  refer 
to  that  decision  because  it  strikes  this  question  pretty  squarely : 

**A  statute  which  authorizes  a  penalty  by  fine  only,  upon  a 
suinimary  conviction  under  a  police  regulation  or  of  an  immoral 
practice  prohibited  by  law,  although  imprisonment,  as  a  means 
of  enforcing  the  payment  of  the  fine  is  authorized,  is  not  in 
conflict  with  either  Section  5  or  10  of  Article  I  of  the  Constitu- 
tion, on  the  ground  that  no  provision  is  made  for  a  trial  by  jury 
in  such  cases.'' 

This,  as  I  recollect  it,  was  a  case  where  the  defendant  was 
arrested  upion  a  charge  of  keeping  a  gambling  house.  After 
disposing  of  Section  5  of  Article  I,  Mcllvaine,  J.,  says : 

*' A  more  diflScult  question  arises  on  Section  10  above  referred 
to.  This  section  reads :  *  Except  in  cases  of  imx)eaciiment,  and 
cases  arising  in  the  army  and  navy,  or  in  the  militia  when 
in  actual  service  in  time  of  wiar  or  public  danger,  and  in  cases 
of  petit  larceny  and  other  inferior  offenses,  no  person  shall  be 
held  to  answer  a  capital  or  other  infamous  crime,  unless  on 
presentment  or  indictment  of  a  grand  jury.  In  any  trial,  in 
any  court,  the  party  accused  shall  be  allowed  to  appear  and 
defend  in  person  and  with  counsel ;  to  demand  the  nature  and 
cause  of  the  accusation  against  him,  and  to  have  a  copy  thereof ; 
to  meet  the  witness  face  to  face  and  to  have  compulsory  process 
to  procure  the  attendance  of  witnesses  in  his  behalf;  and  to 
have  a  speedy  public  trial  by  an  impartial  jury  of  the  county  or 
district  in  which  the  offense  is  alleged  to  have  been  commit- 
ted.' 

**The  question  is:  Was  the  phrase  *in  any  trial,  in  any  court' 
intended  to  apply  to  cases  like  the  present,  where  the  penalty  is 
by  fine  merely,  inflicted  on  the  violator  of  a  mere  police  regula- 
tion, only  qtuisi  criminal  ?  A  class  of  cases  for  the  punishment 
of  immoral  and  pernicious  practices  by  pecuniary  penalties, 
but  in  which,  by  the  common  law,  as  above  shown,  the  accused 
was  never  entitled  to  demand  a  trial  by  jury.  The  provision  of 
the  Constitution  is,  that  the  person  accused  shall  have  a  speedy 
public  trial  by  an  impartial  jury  of  the  county  or  district  in 
which  the  offense  is  alleged  to  have  been  committed— accused 
of  an  offense,  to-wit,  such  an  offense  as  would,  before  the 
adoption  of  the  Constitution,  have  entitled  the  accused  to  a 
jury  trial.  This  provision,  in  our  opinion,  was  not  intended 
to  extend  the  right  of  jury  trial,  but  was  intended  to  define 
the  characteristics  of  the  jury. 


NISI  PRIUS  REPORTS— NEW  SERIES.  433 

1905.]  Schlagel  ▼.  State  and  Forsythe  v.  State. 

.  **In  Thomas  v.  Ashland,  12  Ohio  St.,  124,  it  was  held  that 
an  ordinance  of  a  village  which  imposed  imprisonment  as  a 
penalty  for  an  oflPense,  where  no  provision  was  made  for  a  trial 
by  jury,  was  in  confliet  with  Section  10  of  the  1st  article  of 
the  Constitntion  above  quoted ;  but  the  court  was  careful  to  ex- 
clude from  the  operation  of  the  rule  there  laid  down  cases  where 
the  punishment  was  by  fine  only,  although  imprisonment  was 
authorized  as  a  means  of  enforcing  the  payment  of  the  fine.  We 
think  the  discrimination  between  imprisonment  as  part  of  the 
penalty,  amd  as  a  means  of  enforcing  the  penalty,  is  well  made. 
Hence,  we  find  no  constitutional  objection  to  the  statute  under 
which  Inwood  was  arrested."  / 

The  judge  says  on  page  188 : 

**It  is  true  for  offenses  strictly  criminal  or  infamous,  pun- 
ishment can  only  be  inflicted  through  the  medium  of  an  indict- 
ment or  presentment  of  the  grand  jury.  There  are,  however, 
many  offenses  made  so  by  statutes  which  are  but  qu<isi  criminal, 
and  in  which  the  Legislature  may  direct  the  mode  of  redress 
untrammeled  by  the  Conjstitution ;  such  as  Sabbath  breaking, 
selling  spirituous  liquors  on  Sunday  and  the  disturbance  of 
•religious  meetings." 

So,  the  court  clearly  hold  there  that,  in  a  case  of  this  kind, 
the  party  is  not  entitled  to  a  trial  by  jur> .  Now,  I  might  shy 
that  the  imprisonment  inflicted"  in  this  case  was  until  the  finfe 
and  costs  were  paid.  But,  that  is  not  a  part  of  the  penalty.  The 
penalty  authorized  by  this  statute  for  the  first  offense  does 
not  include  imprisonment,  and  imprisonment  was  imposed  by 
the  court  only  as  a  means  of  enforcing  the  penalty. 

The  second  error  complained  of  is  the  overruling  of  the  mo- 
tion to  quarto  the  affidavit,  because  the  affidavit  is  insufficient  in 
law  to  authorize  the  mayor  to  take  and  exercise  final  jurisdic-* 
tion  without  the  intervention  of  a  jury ;  that  it  is  insufficient 
in  law  to  warrant  the  mayor  in  trying  the  defendant  and  im- 
posing amy  punishment. 

This  motion  attacks  the  jurisdiction  of  the  mayor  from  all 
quarters.  It  follows  from  what  I  have  said  that  if  he  had  juris- 
diction at  all,  he  had  the  power  to  try  the  case  without  a  jury. 
Did  he  have  jurisdiction  at  all  ?  This  must  be  determined  'by 
the  statutes,  for,  being  a  court  of  limited  jurisdiction,  he  caini 
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only  have  such  jurisdiction  as  the  statutes  have  conferred  upon 
him. 

Section  1817  of  the  Revised  Statutes  provides  that  the  m^yor 
shall  have  final  jurisdiction  to  hear  and  determine  any  prose- 
cution for  a  misdemeanor,  unless  the  accused  is  by  the  Cons.ti- 
tution  entitled  to  a  trial  by  jury,  and  his  jurisdiction  in  such 
cases  shall  be  co-extensive  with  the  county. 

Having  found  that  the  accused  is  not  entitled  to  a  trial  by 
jury,  the  statute  gives  the  ULayor  final  jurisdiction  in  this  kind 
of  a  case.  We  have  seen  th-at  the  accused  was  not  entitled  to  a 
trial  by  jury  under  the  Constitution,  and  it  necessarily  follows 
that  under  this  section  the  mayor  had  the  right  to  try  the  case, 
and,  as  a  necessary  consequence,  that  he  had  ample  authority 
to  impose  the  penalty  by  fine  and  enforce  its  payment  by  im- 
prisonment. 

I  refer  to  Section  7249  as  to  a  miotion  to  quash;  to  Section 
7250  as  to  a  plea  in  abatement;  as  to  when  they  may  be  made; 
as  to  when  they  are  proper  to  be  made ;  to  Section  7253,  as  to 
when  waived.  The  court  will  not  refer  to  them  further,  as  the 
time  is  short.  . 

The  third  assignament  of  error  is  that  the  mayor  refused  to 
require  the  state  to  elect  upon  which  charge  it  would  proceed. 

The  first  count  in  the  affidavit  charges  the  defendant  with 
allowing  her  saloon  to  remain  open  on  Sunday,  the  fourth 
day  of  January,  1903.  The  second  count  charges  the  defendant, 
on  the  same  day,  with  selling  intoxicating  liquors. 

Both  of  the  charges  agairst  the  defendant  are  brought  under 
the  same  section  of  the  law,  presumably  growing  out  of  the 
same  transaction.  If  this  motion  were  well  taken — ^and  the  court 
does  not  think  it  is— there  could  be  no  error,  because  she  was 
only  convicted  on  the  first  charge. 

The  fourth  assignment  of  error  is  predicated  upon  the  over- 
ruling of  the  demurrer  to  the  affidavit,  and  this  raises  the  ques- 
tion as  to  whether  the  facts  stated  in  the  affidavit  are  sufficient 
in  law  to  constitute  an  offense  even  if  true. 

Counsers  argument,  in  the  main,  was  directed  at  the  gram- 
matical construction  of  the  sentence  containing  the  words  *the 
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same  being  a  place  where  intoxicating  liquore  are  on  other 
days  of  the  week  exposed  for  sale  and  sold,'  ete.  It  is  claimed 
that  the  verb  ''are''  denotes  present  time,  and  can  have  no 
reference  to  a  past  event.  But  this  clause  of  the  affidavit  fol- 
lows the  aot  of  the  Legislature  defining  the  offense,  and  quotes 
the  language  used  by  the  Legislature  in  the  act.  The  framens 
of  the  Constitution  provided  that  the  accused  shall  be  furnished 
with  the  nature  and  cause  of  the  accusation  agaiust  him.  Does  this 
affidavit  furnish  the  defendant  with  the  nature  and  cause  of 
the  accusation  against  her  ?  She  is  charged  with  allowing  her  sa- 
loon to  remain  open  on  Sunday,  the  4th  day  of  January,  1903. 
This  branch  of  the  affidavit  clearly  informs  her  of  the  nature  of 
the  charge  against  her.  It  is  not  a  necessary  ingredient  that  sales 
of  intoxicants  be  made  on  that  day,  but  it  is  necessary  that  it  be 
a  place  where  intoxicating  liquors  are — it  may  be  subsequently- 
sold  or  exposed  for  sale  on  other  d-ays. 

I  refer  to  35  Ohio  State,  268,  where  the  court  holds  that  it 
is  not  good  practice  to  use  other  than  the  language  contained 
in  the  section  of  the  statute  in  an  indiotment.  I  read  from 
page  269 : 

**In  charging  an  offense  in  an  indictment,  it  is  not  good 
practice  to  omit  the  wo^ds  of  the  statute  which  define  the 
crime.  The  safer  course  is  to  employ  them;  and,  while  this 
is  not  always  indispensa;ble  to  the  validity  of  the  indictment, 
it  is  clear  that  if  they  are  omitted  the  defect  will  be  fat<il,  unless 
the  words  used  are  the  precise  equivalent  of  the  words  of  the 
act,  or,  at  least,  plainly  and  necessarily  include  them." 

There  is  sbmethinig  said  about  the  negative  contained  in 
this  section  of  the  statute.  The  58  O'hio  State  disposes  of  the 
question,  that  it  is  not  necesiNnay  to  plead  the  negative  part  of 
ttie  statute.  The  negative  in  this  kind  of  a  case  must  be  estab- 
lished by  the  defendant.  I  cite  a  case  found  on  page  676,  and 
I  read  from  the  4th  sfyllabus  (58  Ohio  State) : 

** Where  an  exception  or  proviso  in  a  criminal  statute  is  a 
part  of  the  description  of  the  offense,  it  must  be  negatived  by 
averment  in  the  indictment  in  order  to  fully  state  the  offense; 
but  when  its  effect  is  merely  to  except  specified  acts  or  persons 
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firom.  the  operation  of  the  general  prohibitory  words  of  the 
statute,  the  negative  averment  is  unnecessary. ' ' 

There  is  an  apparent  defect  in  the  record,  as  will  appear 
from  an  examination  of  the  copy  of  the  affidavit — ^this  was 
not  called'  to  the  attention  of  the  court,  but  the  court  calls 
the  attention  of  counsel  to  it — wherein  it  does  not  appear  that 
any  proper  venue  is  laid  in  the  jSrst  charge,  a  pen  having 
been  run  through  the  words  **at  the  county  and  state  aforesaid," 
so  that  there  would  be  no  offense  charged,  if  the  original  affidavit 
were  not  attached  to  and  made  a  part  of  the  record.  The  origi- 
nal affidavit  properly  lays  the  venue,  and  I  take  it  that  the  pen 
was  inadvertently  run  thTOugh  that  part  of  the  copy.  So  that 
the  court  did  not  err  in  overruling  the  demurrer. 

The  fifth  ground  of  error  is  the  receiving  of  improper  evi- 
dence. 

The  court  does  not  find  that  any  improper  evidence  was 
received.  Neither  does  it  find  that  proper  evidence  was  ex- 
cluded. 

It  is  contended  that  there  was  no  legal  arraignment.  The 
record  shows,  affirmatively  that  the  defendant  was  arraigned 
(see  transcript  of  docket  entry,  pa^es  1  and  6).  I  can  not  see 
how  that  gentleman  can  claim  that  there  was  no  arraignment 
here,  especially  when  the  record  appears  as  it  does. 

**Mr.  Fitzgibbon:    It  is  on  the  transcript. 
'*The   Court      (eontiniiing) :     Oounsel   for   the   defendant 
waived  the  reading  of  the  affidavit,  and  plead  not  guilty." 

Now,  I  suppose  counsel  intended  to  claim  to  the  court  that 
they  have  no  right  to  do  this. 

But  the  statute  gives  counsel  a  right  to  do  it.  It  was  said  by 
counsel  in  the  argument,  that  the  dief endant  ought  to  be  present. 
**The  defendant  not  being  present  at  the  trial,  her  attorneys 
then  demanded  a  jury.'*  It  is  not  disclosed  whether  she  was 
present  when  the  plea  of  not  guilty  was  made  or  not;  but  it 
says  in  the  record  and  in  the  bill  of  exceptions  that  a  plea 
was  entered  of  not  guilty.    Section  7257  provides: 

**The  accused  shall  be  arraigned  by  the  clerk  of  the  court  or 
his  deputy  reading  to  him  the  indictment,  unless  the  accused. 
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by  himself  or  his  attorney,  waive  the  reading  of  the  same,  and 
he  shall  then  be  asked  by  the  court  whether  he  is  guilty  or  not 
guilty  of  the  oflEense  charged." 

So,  there  is  no  error  in  that. 

It  is  claimed  that  the  defendant  was  not  informed  of  the 
judgment  of  the  court,  and  asked  whether  she  had  anything  to 
say  why  the  judgment  of  the  court  should  not  be  pronounced 
against  her.  That  is  governed  by  Section  7318,  Revised  Stat- 
utes : 

**  Before  sentence  is  pronounced,  the  defendant  must  be  in- 
formed by  the  court  of  the  verdict  of  the  jury,  and  asked 
whether  he  has  anything  to  say  why  judgment  should  not  be 
pronounced  against  him." 

That  seems  to  be  mandatory.  But,  the  record  does  not  show 
but  what  that  was  done.  It  does  not  show  affirmatively  that 
it  was  not  done;  and  it  is  held  that  where  it  does  not  affirma- 
tively appear  that  it  was  not  done  the  court  will  presume  that 
what  is  required  by  the  statute  to  be  done  was  done;  that  is, 
that  it  will  not  be  presumed  that  the  court  did  not  do  its  duty 
under  the  statutes.  The  record  does  not  show  affirmatively 
that  it  was  not  done.  It  is  presumed  that  the  court  did  what 
was  necessary  under  the  circumstances.  There  are  a  number  of 
decisions  sustaining  the  court  upon  that  proposition.  Unless 
the  record  affirmatively  shows  that  the  defendant  was  not  asked 
why  sentence  should  not  be  passed,  the  law  presumes  that 
what  the  court  ought  to  have  done  in  that  case,  he  did  do.  It 
would  seem  that  this  is  a  necessary  prerequisite  to  the  passing 
of  sentence ;  but  the  record  does  not  show  that  it  was  not  done. 
I  cite  23  Ohio  State,  349 ;  28  0.  S.,  669 ;  and  27  0.  S.,  572. 

It  is  claimed  that  the  judgment  was  against  the  law  and  the 
weight  of  the  evidence.  The  court  is  not  called  upon  to  con- 
sider the  weight  of  the  evidence,  as  it  is  not  pretended,  so  far 
as  the  bill  of  exceptions  shows,  that  all  of  the  evidence  is  set 
out.  The  certificate  of  the  mayor  does  not  show  that  all  the 
evidence  is  set  out  in  the  bill  of  exceptions,  and  so  the  court 
does  not  consider  that  matter  at  all.     The  court  cites  on  that 
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question  33  0.  S.,  77;  30  0.  S.,  104;  18  0.  S.,  477-480;  18  O.  S., 
418. 

So  the  court  find  that  there  are  no  errors  in  these  two  cases — 
the  cases  against  Sehlagel  and  Forsythe— and  tlie  judgment  of 
the  mayor  will  be  affirmed,  with  exceptions. 

8.  L.  James  and  Smythe  &  Smythe,  for  plaintiffs  in  error. 

J.  R.  Fitzgibbon,  for  defendant  in  error. 


Note. — The  circuit  court,  in  affirming  the  judgment  in  these 
cases,  said:  **A11  the  questions  in  each  of  the  cases  were  fairly 
and  ably  disposed  of  by  the  common  pleas  judge  (Seward), 
and  we  agree  with  his  conclusions  in  each  case,  and  his  reasons 
therefor. ' ' 


LIABaJTY  OF  STR££T  RAILWAY  FOK  PROPORTION  OF 
STREXT  ASSESSMENT. 

[Common  Pleas  Court  of  Franklin  County.] 

The  Urbana,  Mechanicsburo  &  Columbus  Ry.  C!o.  v.  Thb 
City  of  Columbus  bt  al. 

Decided,  June  25,  1905. 

Street  Railways  and  Street  Assessments — Ordinance  (granting  Fran- 
chise— Construction  of  Provision  of — Relating  to  Company's  Share 
of  Cost  of  Street  Improvement — An  Assessment  Includes  All  Items 
Entering  into  the  Improvement. 

1.  Under  an  ordinance  granting  a  street  railway  franchise  containing 
a  provision  that,  if  on  said  street  a  pavement  has  already  been  laid 
and  an  assessment  therefor  placed  on  the  tax  duplicate,  and  that 
said  company  shall  pay  to  the  city  such  proportion  of  th8  assess- 
ment for  said  improvement  as  the  space  occupied  by  its  tracks  and 
one  foot  on  the  outside  of  the  outer  rails  thereof  bears  to  the  entire 
width  of  the  improved  roadway  :  Held,  That  the  railway  company 
is  bound  by  its  contract  to  pay  said  proportion  of  the  assessments 
made  and  levied  upon  the  feet  front  of  the  abutting,  property,  and 
can  not  defend  upon  any  of  the  grounds  that  would  have  been 
available  to  abutting  lot  owners,  or  to  the  company  If  not  bound 
by  such  contract  obligations. 
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2.  In  determining  tlie  width  of  such  an  improved  street  where  the  curb 
on  each  side  thereof  was  constructed  at  the  same  time  of  said  im- 
provement, the  curb  is  a  part  of  the  improved  roadway,  and  should 
be  computed. 

Evans,  J. 

By  agreement  of  parties,  trial  by  jury  is  waived  and  the  case  is 
submitted  to  the  court  on  the  evidence  and  argument  of  oounsel. 
My  finding  of  facts  and  conclusions  of  law  are  as  follows : 

FINDING  OP  PACTS. 

The  plaintiflf  is  a  corporation  organized  under  the  laws  of 
Ohio  with  its  principal  pluee  of  business  in  Columbus,  and  by 
its  charter  it  is  authorized  to  construct,  equip  and  operate  au 
electric  railway  fpom  Urhana  to  CJolumbus.  On  November  19, 
1900,  the  City  Council  of  the  City  of  Columbus  passed  an  ordi- 
nance, Number  17524,  which  was  approved  by  the  nuayor  of 
said  city  on  Novemiber  26,  1900,  and  whidh-  ordinance  was  duly 
accepted  by  the  plaintiff  herein.  By  tihe  terms  and  conditions 
of  the  ordinance  the  plaintiff  was  jJ^'Pniitted  to  construct  and 
operate  an  electric  railway  line,  with  single  and  double  tracks 
upon  and  across  certain  streets  of  said  city  upon  the  consent  of  a 
miajorily  of  the  property  owners  on  steid  street  having  been 
theretofore  obtained  and  filed  with  said  council. 

The  streets  of  said  city  upon  which  plaintiff  was  authorized 
and  permitted  to  construct  and  operate  said  railway  was,  among 
other  streets,  on  and  over  Spring  street  from  its  intersection 
with  Dennison  avenue,  in  an  easterly  direction  to  Water  street. 
That  Section  4  of  said  ordinance  provided,  among  other  things, 
the  following: 

**If  the  city  council,  at  any  time,  orders  the  improvement  of 
the  roadway  of  any  of  said  streets  or  avenues  by  laying  down 
thereon  a  paveanent  of  any  kind,  said  grantee  and  assigns  shall, 
at  their  own  expense,  im)ppove  Hhat  portion  occupied  by  the 
tracks  of  said  road  and  one  (1)  foot  outside  thereof,  with  the 
same  character  of  material  as  is  used  on  the  remainder  of  the 
streets;  or,  if  on  the  said  streets  and  avenue  a  pavement  has 
already  been  laid  and  an  assessment  therefor  placed  on  the  tax 
duplicate,  said  company  shall  pay  to  the  director  of  accoiinis  of 
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the  city  of  Columbus,  Ohio,  suoh  proportion  of  the  assessment 
for  said  improvement  as  the  space  occupied  by  said  tracks  and 
one  foot  on  the  outside  of  the  outer  rails  thereof,  bears  to  the 
entire  width  of  the  improved  Toadway." 

That  the  plaintiff  has  constructed  ajid  is  openating  said  elec- 
tric railwiay  on  the  said  streets  in  said  ordinance  prescribed,  in- 
cluding said  Spring  street  frorai  Dennison  avenue  to  Water 
street. 

That  prior  to  the  passage  of  said  ordinance  by  said  council 
and  the  acceptance  thereof,  permitting  plaintiff  to  so  construct 
and  operate  said  railway  on  said  streets,  and  on  May  7,  1888, 
said  city  council  of  the  city  of  Columbus  adopted  a  resolution 
declaring  it  necessary  to  improve  Spring  street  from  High  street 
to  Dennison  avenue,  by  constructing  thereon  a  stone  block, 
f  Hayden  block),  asphalt  or  hard  burned  brick  pavement,  and  set- 
ting six  intch  curb,  and  that  such  improvement  be  made  under 
the  legislative  act  of  the  General  Assembly  of  Ohio,  passed  May 
11,  1886.  Said  resolution  provided  that  the  civil  engineer  be 
directed'  to  prepare  and  report  to  said  council  a  plat,  together 
^'ith  a  detailed  estimate  of  the  cost  and  expense  of  the  pro- 
posed improvement,  and  show  the  dimensions,  taxable  valua- 
tion, and  owner's  name  of  each  lot  or  parcel  of  land  bounding 
or  abutting  upon  the  same.  Said  resolution  was  published  for 
two  consecutive  weeks  in  a  newspaper  of  general  circulation  in 
said  city. 

That  on  March  18,  1889,  said  city  council  passed  an  ordi- 
nance. Number  4647,  to  provide  for  the  improvement  of  Spring 
street  from  High  street  to  Dennison  avenue ;  that  said  ordinance 
provided  that  said  Spring  street  from  High  street  to  Dennison 
avenue  shiall  be  improved  by  grading  and  constructing  a  stone 
block  (Hayden  block),  asphalt  or  hard  burned  brick  pavement 
and  setting  six  ineb  curb ;  that  bonds  of  the  city  shall  be  issued 
by  the  council  from  time  to  time,  as  said  improvement  progresses, 
to  provide  for  the  cost  and  expense,  to  an  amount  not  exceeding 
the  contract  price  of  the  work  and  the  other  expenses  attending 
the  same,  and  interest,  not  to  exceed  six  per  cent.,  per  annum, 
payable  semi-annually,  and  shall  extend  over  a  period  of  ten 


NISI  PRIUS  REPORTS— NEW  SERIES.  441 

1905.]  Railway  Co  v.  City  of  Columbus  et  al. 

years ;  that  when  the  whole  work  is  done,  the  amount  of  the  bonds 
sold  to  pay  for  the  same  and  the  interest  thereon  to  the  next  in- 
terest day,  when  assessments  can  be  collected,  shall  be  taken  as 
the  cost  of  said  improvement,  to  be  paid  by  the  abutting  prop- 
erty owners,  and  such  amounts  shall  be  assessed  equally  by  the 
front  foot  of  -property  fronting  or  abutting  on  the  same  improve- 
ment; the  assessments  therefor  to  be  payable  in  serai-annual  in- 
stallments to  meet  the  bonds  provided  for  in  said  ordinance,  ac- 
cording to  the  legislative  act  of  May  11,  1886,  as  amended 
March  21,  1887. 

That  on  Novemiber  18,  1889,  said  city  council  passed  an  or- 
dinance, Number  5319,  whereiby  it  was  ardained  that  the  sum  of 
eleven  dollars,  ninety^two  cents  and  6  1-10  mills  be  and  the  same 
is  hereby  levied  amd  assessed  upon  each:  front  foot  of  the  several 
lots  of  land  bounding  or  abutting  upon  Spring  street  from  High 
street  to  Dennison  avenue  for  the  cost  and  expense  of  construct- 
ing said  improvement,  which  was  Medina  stone  pavement,  and 
setting  five  inch  curb  along  the  same. 

Tbat  sadd  assessment  was  under  said  ordinance,  certified  to 
the  county  treasurer  for  collection  against  the  owners  of  real 
estate  bounding  and  abutting  on  said  street  between  High  street 
and  Dennison  avenue. 

That  the  widt2i  of  Spring  street  from  High  street  to  Water 
street,  from  curb  to  curb,  is  forty-six  and  one-half  feet.  That 
the  width  of  said  Spring  street  from  Water  street  to  Dennison 
avenue,  from  curb  to  curb,  is  thirty-six  feet. 

That  the  distance  from  the  west  curb  line  of  High  street, 
which  is  the  east  end  of  said  improvement  on  Spring  street,  is 
925.9  feet;  tihat  the  distaawje  from  the  wiest  curb  line  of  Water 
street,  on  said  Spring  street,  to  the  west  end  of  said  improvement 
at  Dennison  avenue  is  1339  feet ;  that  there  are  5408  square  yards 
of  pavement  on  said  Spring  street  between  the  west  line  of 
Water  street  and  the  west  terminail  of  said  improvement  at 
Dennison  avenue. 

That  plaintiff's  said  railway  occupies  said  Spring  street  from 
Dennison  avenue  to  said  Water  street  with  its  railroad  tracks 
and  one  foot  on  the  outside  of  the  outer  rails,  a  width  of  16.7 
feet;  that  there  are  2549  square  yards  of  pavement  included 


442  FRANKLIN  COUNTY  COMMON  PLEAS. 

Railway  Co.  v.  City  of  Columbus  et  al.        [Vol.  Ill,  N.  S 

between  the  rails  and  one  foot  on  the  outside  of  the  outer  rails 
of  said  railway,  from  Water  street  to  Dennison  avenue;  that  the 
total  number  of  square  yardts  of  pavement  in  said  improvement 
are  10994;  that  the  total  cosit  of  said  imrprovement  from  High 
street  to  Dennison  avenue  assessed  against  the  abutting  ppop"- 
erty  thereon  was  $46,195.90.  That  the  total  number  of  feet  front 
bounding  or  abutting  on  said  improvement  against  whioih  the 
cost  and  expense  of  said  imfprovement  was  assesed  are  3873.52 ; 
that  the  number  of  feet  front  from  Water  street  to  Dennison 
avenue  which  was  assessed  for  said  improvement  was  2397.92; 
that  the  total  amount  assessed  against  said  fronitage  between 
Water  street  and  Dennison  avenue  was  $28,597.84;  that  the 
amount  per  front  foot  assessed  against  said  abutting  property 
for  said  improvemeait  was  $11,926. 

That  tihe  ajmount  of  the  total  eoet  and  expense  of  said  im- 
provement, which  as  heretofore  found  is  in  the  sum  of  $46,- 
195.90,  is  made  up  as  follows: 

10,994  sq.  yds.  pavement  at  $3.70 $  40,670.80 

62  sq.  yds  2d  class  pavement  at  $3.00 186.00 

3,710  ft.  curb  at  46  cts 1,706.60 

2131/2  ft.  circle  curb  at  92  ets 196.42 

160  ft.  curb  reset  at  20  ets 32.00 

1090  sq.  yds.  stone  pavement  relaid  at  High  St.,  $1.00  109.00 

.      $  42,907.82 
Amount  paid  t'he  contractor  for  extra  work: 

Repaving  sidewalk  at  Ilijrh,  Wall  and  Front  Sts...  29.84 
Grading  and  leveling  at  Wall  street,  25  sq.  yds.  at 

40  cts 10.00 

Resetting  curb  S.  E.  comer  Ohio  Penitentiary 3.00 

Grading  intersections  of  Water  and  West  streets 12.00 

15  yds.  additional  stone  at  State  avenue,  at  $1.25 18.75 

Grading  State  avenue  approach  242  yds.  at  40  cts.. .  96.80 

Grading  sidewalk  260  yds.  at  40  cts 104.00 

Grading  sidewalk  Walcutt  property  236  c.  yds.,  at 

40  cents 94.40 

Grading  in  front  of  Ohio  penitentiary,  844  c.  yds.  at 

40  cents  253.20 

Total  extra  work $      621.99 
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In  addition  there  was  added  to  said  cost  and  expense  of 
said  improvemient : 

ConBtructing  catch  basins $  787.66 

Issue  of  bonds  51.36 

Advertising    8.25 

Salary  of  superintendent  of  work 173.00 

Six  per  cent,  interest  on  $48,000.00  from  July  1,  '89, 

to  January  1,  '90 1,440.00 

357  ft.  curb  to  be  credited  at  46  ots 164.22 

160  ft.  curb  to  be  credited  at  26  cts 41.60 

Total  cost  and  expense $  46,195.90 

That  the  entire  cost  of  said  improvement  was  equally  as- 
sess»ed  against  the  property  bounding  or  abutting  on  said  im- 
provenneait  for  its  entire  length  from  High  street  to  Dennison 
avenue— that  is,  the  property  fronting  or  abutting  on  said  street 
from  Dennison  avenue  to  Water  street,  which  street  between 
said  points  is  36  feet  in  width  from  curb  to  curb,  were  assessed 
proportionately  per  front  foot  exactly  the  same  as  the  property 
fronting  or  abutting  on  said  improvement  from  Water  street 
to  High  street,  between  which  latter  points  said  improved  street 
is  46V^  feet  in  widith  from  curib  to  curb ;  that  a  five  inch  curb 
on  each  side  of  said  street  was  put  in  as  a  part  of  said  improve- 
ment between  Water  street  and  Dennison  avenue;  that  the  en- 
tire width  of  the  iiiiproved  roadway  on  said  Spring  street  be- 
tween Dennison  avenue  and  Water  street,  including  said  curbs, 
is  36  feet  and  ten  inches. 

That  plaintiff  did  before  constructing  its  said  railway  on  said 
Spring  street,  by  a  demand  of  defendant  before  defendant 
would  permit  plaintiff  to  construct  the  same  under  said  ordi- 
nance authorizing  plaintiff  to  construct  said  railway,  pay  to  the 
treasurer  of  defendJant  a  rebate  for  and  on  behalf  of  the  abut- 
ting 'property  holders  on  said  street  between  Water  street  and 
Dennison  avenue  on  account  of  said  street  improvement,  the 
sum  of  $13,266.35;  that  plaintiff  objected  to  paying  a  sum 
for  said  rebate  in  excess  of  $11,872.56,  under  said  ordinance, 
but  that  said  defendant  and  said  treasurer  would  not  permit 
plaintiff  to  xyroceed  with  the  construction  of  said  railway  until 
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the  full  amiQunt  of  $13,266.35  was  paid  by  plaiixtiff  to  said 
treasurer;  that  in  order  to  proceed  with  its  said  construction 
plaintiff  did  pay  said  full  amiount,  but  paid  under  a  protest 
the  sum  of  $1,393.69,  which  is  the  difference  between  the  sum 
demanded  by  defendant  and  the  sum  that  plaintiff  claimed  was 
the  full  amount  due  from  it  as  such  rebate  toy  said  ordinance. 

CONCLUSIONS  OP  LAW. 

1.  I  am  of  the  opinion  that  by  the  terras  of  the  contract  as 
stipulated  in  Section  4  of  the  ordinance  of  said  city  council, 
passed  November  19,  1900,  that  the  plaintiff  can  not  question 
the  validity  of  any  of  the  items  of  cost  and  expense  of  said  im- 
provement of  said  street  that  are  embodied  in  the  assessment 
therefor  against  the  property  fronting  or  abutting  thereon,  and 
which  wiere  certified  to  the  county  treasurer  and  placed  on  the 
tax  duplicate  for  collection.  Under  Section  4  of  said  ordi- 
nance there  is  a  vast  distinction  as  to  the  liability  of  said  rail- 
way company  as  to  a  street  that  is  paved  after  the  construction 
of  a  railway  thereon,  and  a  street  that  is  already  paved  and  im- 
proved before  the  construction  of  the  railway. 

In  the  former  case  it  is  expressly  stipulated-  that  if  the  city 
council  at  any  time  orders  the  improvement  of  the  roadway 
of  any  of  said  streets  or  avenues  by  laying  down  thereon  a  pave- 
ment of  any  kind,  said  grantee  and  assigns,  shall,  at  their  own 
expense,  improve  that  portion  occupied  by  the  tracks  of  said 
road  and  one  foot  outside  thereof,  with  the  same  character  of 
miaterial  as  is  used  on  the  reaiuainder  of  the  streets. 

While  the  question  of  liability  in  a  case  above  stated  is  not 
before  the  court,  because  this  improvement  was  already  made 
when  the  railway  was  constructed,  and  here  comes  under  the 
next  succeeding  paragraph  of  said  section.  Yet  in  constru- 
ing the  latter  paragraph  the  apparent  disproportion  of  the  two 
provisions  should  be  pointed  out. 

I  think  there  is  no  doubt  but  that  under  the  first  provision 
all  that  the  railway  company  would  be  liable  for  would  be  the 
actual  cost  to  it  of  the  improvemfent  of  that  portion  of  the  street 
actually  occupied  by  its  tracks  and  one  foot  outside  of  the  outer 
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railSy  and  tMs  nvould  be  true  independent  of  wiiat  the  remftinder 
of  tbe  ianiprovement  oost  to  the  cdty,  and'  independent  of  the  cost 
and  expense  of  curbing,  intersections,  cateh-basins,  etc.  And  if 
the  railway  oompany  would  not  construct  this  work  itself,  and 
if  the  work  of  constructing  said  pavemjent  on  the  portion  of  the 
street  occupied  by  the  tracks  were  then  done  by  the  city,  under 
this  oontract  the  city  could  not  charge  or  assess  against  the 
paHw-ay  a  sum  in  excess  of  the  actual  oost  of  improving  that 
portion  of  the  street  occupied  by  the  tracks  and  one  foot  out- 
side, except,  peiiiaps,  an  additional  expense  necessary,  such  as 
services  for  the  superintendent  while  directing  that  part  of  the 
work. 

But  undler  the  second  provision  of  the  contract,  the  one  under 
consideration  here,  it  will  be  observed!  that  it  does  not  stipulate 
tiiat  the  railway  company  shall  pay  the  actual  cost  and  expense 
of  constnictinig  the  iimprovemient  on  that  part  of  the  street  to 
be  occupied  by  the  tracks  of  the  company  and  one  foot  outside. 

If  it  did  so  provide  tlien  there  would  be  no  disproportion 
between  the  two  provisions  so  far  as  the  liability  of  the  company 
is  oomcemed  But  instead  thereof  it  provides  that  the  railway 
company  shall  pay  such  proportimi  of  the  assessment  for  said 
improvement  as  the  space  occupied  by  said  tracks  and  one  foot 
on  the  outside  of  the  outer  rails  thereof  bears  to  the  entire 
width  of  the  improved  roadway. 

Now,  thds  innprovement  has  been  made,  and  all  the  expense 
thereof  incurred,  the  assessment  determined  and  placed  on  the 
duplicate  against  the  abutting  property  about  ten  years  before 
the  said  ordinance  granting  permission  to  the  plaintiff  to  con- 
struct its  road  on  said  street  was  passed. 

It  is  presumed  that  the  plaintiff  at  the  time  of  the  passage 
of  said  ordinance,  and  of  its  acceptance  thereof  which  then  made 
it  a  contract  between  plaintiff  and  defendant,  knew  what  the 
oost  and  expense  of  said  improvement  was,  and  knew  that  said 
street  had  a  greater  width  from  High  street  to  Water  than  it  had 
between  Water  street  and  Dennison  avenue,  and  also  knew  what 
sum  had  been  assessed  against  the  property  fronting  and  abut- 
ting on  said  street.    This  was  all  a  matter  of  public  record.    And 
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even  if  the  plaintiff  did  not  take  the  pains  to  ascertain  the 
amount  of  said  assessment,  it  entered  into  a  contract  as  to  a  street 
already  paved  and  an  assessment  therefor  long  before  placed 
on  the  tax  duplicate,  and  obligated  itself  to  pay  suxjh  proportion 
of  that  assessment  as  the  space  oocupded  by  its  tracks  and  one 
foot  outside  beans  to  the  entire  width  of  the  improved  street. 

The  assessment  means  the  aggregate  of  the  entire  cost  of  what- 
ever items  it  mlay  be  composed,  and  independent  of  the  manner 
in  which  the  city  saw  proper  to  assess  those  on  the  narrow  end 
of  the  street  equally  with  those  ocn  the  wide  end. 

This  is  the  contract  and  plaintiff  is  bound  by  it,  and  for  this 
reason  plaintiff  is  not  in  the  position  of  an  abutting  property 
holder  on  the  street,  or  in  a  position  it  would  be  itself  if  the  city 
would  improve  a  street  oo  which  the  railway  already  had  its 
tracks,  for  in  the  latter  event  thero  would  be  the  absence  of  a 
contract  to  pay  such  a  proportion  of  an  assessment  already  made 
and  placed  on  the  tax  duplicate. 

My  finding,  therefore,  is  on  this  branch  of  the  case  that  the 
plaintiff  should  pay  such  proportion  of  the  amount  assessed  for 
said  improviement  of  said  Spring  street  between  Water  street 
and  Dennison  avenue,  to-wit:  $28,597.84,  as  the  space  occupied 
by  its  tracks  thereon,  and  one  foot  on  the  outside  of  the  outer 
pails  thereof  bears  to  the  entire  width  of  the  improved  roadway. 

2.  I  aim  of  the  opinion  that  the  entire  width  of  the  improved 
roadway  on  said  Spring  street  between  Water  street  and  Denni- 
son avenue  should  include  the  curb  on  each  side  of  the  street. 
Consequently,  the  entire  width  of  said  street  between  said  points 
is  36  feet  and  ten  inches. 

My  reasons  for  reaching  this  conclusion  are : 

(1).  The  evidence  shows  that  the  said  street  as  a  part  of 
this  improvemjcnt  had  new  curbing  placed  along  on  both  sides 
of  said  street  between  said  points. 

(2).  The  contract,  which  is  the  second  provision  of  said 
Section  4  of  said  ordinance :  Said  company  shall  pay  such  pro- 
portion of  said  assessment  *  •  *  as  the  space  occupied 
by  its  tracks  and  one  foot  on  the  outside  of  the  outer  rails  bears 
to  the  entire  width  of  the  improved  roadway. 
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Now,  the  evidence  shows  that  the  driveway  between  said 
points  on  sadd  street  is  36  feet,  that  is,  from  curb  to  curb.  Under 
this  contract  the  plaintiff  can  not  be  restricted  to  the  width 
of  the  driveway  merely,  because  the  contract  makes  no  such 
limitations,  but,  instead,  its  language  is,  ** bears  to  the  entire 
width  of  the  improved  roadway/'  The  curb  is  certainly,  in  my 
opinion,  a  part  of  the  imiproved  roadway,  not  because  it  is  used 
for  driving  over  it,  but  because  it  is  indispensable  to  that  part 
whidh  is  so  used,  and  without  it  there  could  be  no  perfect  and 
complete  roadway. 

This  improved  roaAway  including  the  curb,  which  I  have 
found  is  a  five  inch  curb  on  each  side,  is  36  feet  and  10  inches 
wide  between  said  x)ointB.  In  figures  and  decimals  it  is  36.833 
feet  wide. 

The  space,  as  heretofore  found  occupied  by  the  tracks  and  one 
foot  outside  of  the  outer  pails  is  16.7  feet. 

The  amount  of  s>aid  assessment  between  said  points  is 
$28,597.84;  this  sum  multiplied  by  16.78  and  divided  by 
36.833,  if  I  figured  correctly,  is  $12,966.19,  which  sum  I  find  is 
the  true  amount  of  the  rebate  that  plaintiff  owes  defendant. 
Subtract  said  sum  so  found  from  $13,266.25,  the  amount  paid  by 
plaintiff,  and  the  diiteience,  which  is  $300.06,  I  find  is  the  amount 
that  plaintiff  is  entitled  to  recover  from  the  defendant. 

My  finding,  therefore,  is  in  favor  of  the  plaintiff  against  the 
defendant,  and  that  plaintiff  recover  from  defendant  the  sum 
of  $300.06. 

Cyrus  Exiling  for  plaintiff. 

J.  M,  Butler,  for  defendant. 
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SPECIAL  VERDiCTS-PROllATIVE  AND  DETERMINATIVE 

FACTS. 

[Superior  Court  of  Cincinnati,  Special  Term.] 

Mary  Ginn,  by  George  W.  Ginn,  Her  Next  Friend,  v.  Freo 
L.  Myrick  et  al. 

Decided,  October  5,  1905. 

Office  of  the  Special  Verdict — Findinga  by  Jury^-Determinative  Facts 
Supporting  a  Judgment — Silence  of  Jury  Upon  an  Issue  Requiring 
a  Finding. 

1.  Probative  facts  or  conclusions  of  law  contained  in  the  findings  of  a 

special  verdict  must  be  wholly  disregarded  by  the  court,  when  it 
comes  to  scrutinize  the  Icsal  value  of  the  facts  found;  and  Judg- 
ment will  be  granted  only  when  determinative  facts  sufficient  for 
its  support  remain,  after  the  verdict  has  been  stripped  of  all 
impioper  matter. 

2.  Where  the  immaturity  of  the  plaintiff  is  set  out  in  an  action  for 

damages  sustained  in  the  service  of  the  defendant,  and  the  answer 
is  a  general  denial  and  contributory  negligence  is  not  pleaded,  the 
rule  which  requires  the  plaintiff  to  show  that  he  was  without  fault 
does  not  apply,  and  the  silence  of  the  Jury  upon  that  question  does 
not  amount  to  a  finding  against  the  plaintiff. 

3.  Where  the  gravamen  of  the  petition  is  the  failure  to  have  a  d«Ln- 

gcrous  machine  guarded,  and  failure  to  instruct  an  immature 
person  in  the  handling  of  the  machine,  it  is  not  necessaTy  that 
the  Jury  state  the  various  mental  processes  by  which  they  reached 
the  determinative  and  ultimate  findings  in  favor  of  the  plaintiff. 

HOFPHEIMER,  J. 

Ruling  on  motion  for  judgment. 

The  action  was  for  damages  for  personal  injury.  At  the 
coneluvsion  of  the  evidence,  defendants  filed  a  written  request 
to  direct  the  jury  to  return  a  special  vendict  in  writing  upon 
all  the  issues  in  the  case.  The  motion  was  granted  under  the 
statvitcs,  and  the  court  instructed  the  jury  accordingly. 

The  petition  in  substance  averred  that  plaintiff  was  hurt 
while  operating  a  dangerous  machine,  which  defendants  negli- 
gently failed  to  guard,  and  that  plaintiff  was  young  and  of  im- 
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mature  years,  and  that  the  accident  was  without  fault  on  her 
part.  Th«  answer  was  practically  a  general  denial.  Before  the 
court  came  to  charge  the  jury,  counsel  for  both  sides  requested 
leave  to  submit  to  the  jury  for  their  guidance,  drafts  of  special 
verdicts  on  the  issues.  Leave  was  granted  in  accordance  with 
what  I  believe  was  the  most  approved  practice.  (22  Ency.  PI.  & 
Pr.,  993).  Among  other  things  the  court  instructed  the  j[ury 
that  if  the  evidence  warranted,  they  were  privileged  to  find  the 
facts  set  forth  in  either  draft  of  verdict ;  that  they  could  modify 
or  change  either  draft  in  whole  or  in  part,  or  in  any  particular; 
that  they  might  disregard  them  entirely  if  they  saw  fit,  and 
that  they  might  return  such  special  verdict  of  their  own  as  in 
their  judgment  the  evidence  warranted  (Pittsburg  Ry,  Co.  v. 
Ruby,  38  Ind.,  294).  The  special  verdict  rendered  by  the  jury 
consisted  of  a  number  of  findings  as  prepared  by  the  respective 
counsel;  some  'had  been  modified.  The  jury  also  found  the 
amount  of  damage.  In  due  course,  motions  for  judgment  on 
the  verdict  were  filed  by  both  plaintiff  and  defendants.  The 
question  now  is,  were  sufficient  material  facts  found  by  the  jury 
upon  which  to  predicate  a  judgment  either  w^ay. 

The  office  of  a  special  verdict  is  to  find  facts  as  to  all  material 
issues.  Probative  facts  or  conclusions  of  law  contained  in  the 
findings  must  be  totally  diregarded  by  the  court  when  it  comes 
to  scrutinize  the  legal  value  of  the  facts  found.  If  the  special 
verdict  is  stripped  of  all  improper  matter,  and  there  still  remain 
determinative  facts  sufficient  to  support  a  judgment,  judgment 
will  be  granted  accordingly. 

Defendants  based  their  claim  for  jud^rment  on  the  ground 
that  the  verdict  rendered  is  insufficient  in  law  to  sustain  a 
judgment  for  plaintiff,  because: 

(1)  Of  the  failure  of  the  jury  to  find  facts  that  sustain 
the  allegation  that  the  guard  was  improper  and  insufficient. 

(2)  That  the  verdict  does  not  find  that  plaintiff  herself 
was  without  fault. 

Ck)nsidering  the  second  objection  first:  It  is  true  there  is 
no  finding  that  plaintiff  was  without  fault.  If  the  issues  were 
flucfa  69  required  the  plaintiff  to  show  she  was  without  fault, 
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the  silence  of  the  jury  in  this  regard  would  be  fatal  to  the 
plaintiff,  for  it  would  be  equivalent  to  a  finding  that  plaintiff 
was  not  without  fault.  In  Brazil  Coal  Company  v.  Hoodnut, 
129  Ind.,  327,  the  court  said: 

'*A  special  verdict  should  contain  a  finding  by  the  jury  upon 
every  material  fact  in  issue,  necessary  to  state  plaintiff's  cause 
of  action,  upon  which  there  was  evidence,  and  a  failure  to  find 
any  material  fact  in  issue  is  equivalent  to  a  finding  against  the 
party  upon  whom  rests  the  burden  of  proof  to  establish  such 
facts.'' 

It  is  urged  that  plaintiff  must  make  this  issue,  upon 
authority  of  Mad  River  Railroad  Company  v.  Barber,  5  0.  S., 
541.  The  rule,  however,  that  requires  plaintiff  to  make  this  issue 
in  the  case  of  master  and  servant,  does  not  apply  to  the  case 
under  consideration,  as  immaturity  is  set  out  in  the  petition 
{Rigoliet  v.  The  Dayton  Screw  Company,  1  Term,  79;  Rolling 
Mill  V.  Corrigan,  46  0.  S.,  283).  And  as  contributory  negli- 
gence was  not  set  up  as  .an  affirmative  defense,  a  finding  by 
the  jury  that  plaintiff  was  without  fault  was  not  necessary. 

As  to  the  first  objection:  Attention  is  drawn  to  finding  No. 
4,  which  was  as  follows:  **The  guard  to  prevent  the  hand 
of  the  operator  from  getting  into  the  rollers  was  not  what  ordi- 
nary and  reasonable  prudence  would  require."  Finding  No.  5 
was  m  fo'llows:  This  (the  injury)  probably  would  not  have 
happened  had  the  guard  been  a  proper  one."  The  word 
** probably"  in  accordance  with  our  Suipreme  Court  may  be 
eliminated  and  the  sentence  read  as  though  the  word  ''proba- 
bly" had  not  been  there. 

Defendant  claims  that  these  findings  in  particular  are  mere 
conclusions  of  law  and  not  findings  of  fact.  That,  for  exam- 
ple, it  was  the  duty  of  the  jury  to  find  specifically  from  the 
evidence  the  various  facts  as  to  the  guard,  viz.,  its  location, 
height  and  size,  so  that  the  court  might  determine  whether  or 
not  the  guard  was  a  proper  one.  Section  5200,  Revised  Statutes, 
requires  the  jury  to  find  the  facts  as  established  by  the  evidence, 
and  not  the  evidence  to  prove  the  facts.    It  seems  to  us  that  if 
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the  jury  had  reported  the  various  details  as  to  the  guard,  that 
this  would  have  been  contrary  to  the  plain  meaning  of  the  sec- 
tion just  quoted  (see,  also,  Leach  v.  Church,  10  0.  S.,  148;  Clark 
V.  Halherstadt,  1  Miles,  26;  Schweinfurth  v.  Railway  Company^ 
60  O.  S.,  215,  232,  233),  and  would  have  amounted  to  a  finding 
on  probative  fetcts  merely.  In  Whitworth  v.  Ballard,  56  Ind., 
279,  where,  after  dissolution  of  a  firm,  one  partner  endorses 
a  note,  and  a  special  verdict  found  ratification  of  the  endorser 
of  the  co-partner,  it  was  held  suflScient,  ivithout  setting  forth 
the  facts  constituting  the  ratification.  In  Beasley  v.  Phillips,  20 
Ind.  App.,  182,  192,  the  court  said : 

**It  is  not  necessary  for  the  jury  to  find  evidentiary  facts  by 
which  a  party  was  constituted  agent;  it  was  sufficient  to  find  the 
ultimate  fact. ' ' 

In  Divine  v.  U.  S.  Mortgage  Company  of  Scotland,  48  S.  W., 
585,  Syllabus  2,  where  in  a  special  verdict  a  person  was  found 
to  be  the  principal  on  a  note,  it  was  not  objectionable  as  being 
a  eonclu.sion  of  law.  It  is  likewise  significant  as  bearing  upon 
the  position  now  taken  by  counsel  in  urging  a  finding  that  the 
guard  was  not  a  proper  guard  as  a  conclusion  of  law,  that  the 
draft  verdict  submitted  by  him  (see  defendant's  finding  No.  6 
unanswered)  concludes  with  the  words  **and  was  a  proper 
guard."  When  the  jury  found  that  the  guard  was  not  a  proper 
guard,  and'  that  the  injury  would  not  have  occurred  if  the  guard 
had  been  «.  proper  one,  it  found  essential  elements  and  deter- 
minative facts  as  to  the  negligence  complained  of.  The  finding 
further  shows  the  direct  connection  between  said  nefgligent 
act  and  tihe  injury  complained  of.  If  finding  No.  4  were  to  be 
excluded  as  a  conclusion  of  law,  and,  therefore,  disi-egarded  as 
being  mere  surplusage,  we  think  finding  No.  5  w^ould  still  be 
sufficient  for  plaintiff's  purpose,  and  <vhile  there  is  no  direct 
finding  **tn  ha-ec  verba*'  that  the  machine  was  dangerous,  find- 
ing No.  3  (plaintiff's  draft)  distinctly  finds  the  operation  of  the 
machine  was  attended  with  risk,  with  regard  to  which  plaintiff 
was  not  warned  or  cautioned.  While  it  is  true,  nothing  is  to  be 
intended  in  aid  of  a  special  verdict,  still  a  finding  that  the 
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operation  of  a,  machine  was  attended  with  risk,  was  tantamount 
to  finding  the  machine  dangerous;  obviously,  when  a  thing  is 
rislcy  it  is  dangerous  (Century  Dictionary).  It  is  true,  the  jury 
failed  to  find  that  the  guard  was  not  such  a  guard  as  in 
general  use  by  laundrymen,  but  had  they  found  upon  this  point, 
the  finding  would  still,  in  our  judgment,  have  been  a  finding 
on  a  probative  fact,  the  evidence  in  regard  to  which  was  no 
doubt  considered  by  the  jury  before  it  concluded  that  the  guard 
was  an  improper  guard. 

The  gravamen  of  the  petition  was  the  failure  to  have  a  dan- 
gerous macihine  guarded,  and  failure  to  instruct  an  immature 
person  in  the  handling  of  the  machine.  These  determinative 
and  ultimate  facts  the  jury  found.  It  was  not  necessary  that 
the  jury  state  the  various  mental  processes  by  which  they  ar- 
rived at  the  fact  that  the  guard  was  not  a  proper  one ;  nor  was 
it  necessary  for  them  to  detail  the  steps  they  took  to  reach  any 
finding.  Schweinfurth  v.  Eailroad  Company ^  60  0.  S.,  232; 
Railroad  Company  v.  Dunleavy,  129  111.,  132,  145. 

The  petition  stated  a  good  cause  of  action,  and  we  hold  that 
the  special  verdict,  read  as  a  whole,  including  the  findings  on 
youthfulness  and  inexperience,  and  the  failure  to  caution  and 
instruct,  responds  to  every  material  averment  set  forth  in  the 
petition,  ccmtroverted  by  the  answer,  and  is  sufficient  whereon 
to  predicate  a  judgment  for  plaintiff.  The  motion  for  judgment 
on  behalf  of  defendant  must  therefore  be  overruled,  and  the  mo- 
tion for  judgment  on  the  verdict  on  behalf  of  the  plaintiff  be 
granted.    Judgment  accordingly. 

Bates  &  Meyer y  for  plaintiff. 

W.  A.  Hicks,  C.  L,  Hopping,  for  defendants. 
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ELECTION  UNDER  THE  BEAL  LAW. 

[Probate  Court  of  Fayette  County.] 

George  Jackson  et  al  v.  City  op  Washington. 

Decided,  July  29,  1905. 

Liquor  Laws — Contest  of  Election  under  Beat  Law — Liquor  Sellers  not 
Entitled  to  he  made  Parties — Voters  mu^t  Vote  in  Their  Own  Pre- 
cincts— Residence  of  Inmates  of  Infirmary — Use  of  the  Carbon 
Ballot — Oross  Frauds  at  the  Polls. 

1.  The  interest  of  liquor  sellers  in  the  result  of  a  Beal  Law  election  is 

not  of  such  a  character  as  to  entite  them  to  be  made  parties  to  a 
suit  contesting  an  election  which  resulted  on  the  face  of  the  re- 
turns in  favor  of  the  sale  of  intoxicating  liquors  as  a  beverage. 

2.  The  fact  that  an  election  under  the  Beal  Law  is  general,  the  result 

affecting  the  entire  community  alike,  does  not  furnish  warrant  for 
the  casting  of  his  ballot  by  a  voter  in  some  other  ward  than  the 
one  in  which  he  resides,  and  a  ballot  so  cast  is  an  illegal  ballot. 

3.  Paupers  living  in  an  infirmary  can  not  be  regarded  as  residing  there 

temporarily,  but  the  precinct  in  which  the  infirmary  Is  located  is 
the  precinct  of  their  residence. 

4.  The  use  of  the  carbon  ballot,  in  the  manner  in  which  it  was  used  in 

the  election  involved  in  this  case,  is  an  open  violation  of  law,  di- 
vulges the  secrecy  of  the  ballot,  makes  effective  the  use  of  money 
at  elections,  and  opens  the  door  for  the  grossest  fraud. 

5.  The  testimony  discloses  that  sixty-two  illegal  votes  were  cast  at  the 

Beal  Law  election,  held  in  Washington,  C.  H.,  March  30,  1905,  and 
deducting  this  number  from  the  total  vote  returned  as  in  favor  of 
the  sale  of  intoxicating  liquors  as  a  beverage,  gives  a  majority  of 
fourteen  against  the  sale,  and  the  decree  of  the  court  is  in  accord- 
ance with  this  finding. 

Zimmerman^  J. 

This  is  a  proceeding  to  contost  a  special  election  held  in  the 
City  of  Washington,  Fayette  county,  Ohio,  on  March  30,  1905, 
under  what  is  known  as  the  Beal  Municipal  Local  Option  Law, 
and  is  in  the  court  on  petition  of  George  Jackson,  J.  W.  Willis, 
H.  B.  Brownell  and  J.  C.  Dunn,  plaintiffs,  against  t^he  City  of 
Washington,  defendant,  filed  April  8,  1905. 

*  Affirmed  by  the  Common  Pleas  Court 
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And  thereupon  the  defendant,  the  City  of  Washington,  filed  a 
motion,  duly  verified,  to  certify  the  matters  and  proceedings  in- 
volved in  said  petition  to  the  court  of  Common  Pleas  of  Fayette 
County,  Ohio,  alleging  therein  several  grounds  to  the  effect  that 
this  court  was  prejudiced  and  biased  against  the  contestees. 

The  petition  was  filed  in  this  court  under  an  act  commonly 
known  as  the  Beal  Law  (95  O.  L.,  page  87).  Section  4364-20t  of 
this  act  provides  that  the  contest  of  elections  held  under  this  law 
shall  be  by  petition  filed  in  the  probate  court. 

Therefore  it  appears  that  the  probate  court  is  the  only  court 
having  jurisdiction  in  this  matter,  and  to  have  allowed  the  mo- 
tion to  prevail  would  have  deprived  these  petitioners  of  the  right 
of  contest. 

The  defendant  made  application  to  make  certain  parties  de- 
fendant who  are  engaged  in  the  retail  liquor  business  in  this  city, 
alleging  that  their  interests  are  affected  by  these  proceedings. 

The  Beal  Law  (95  O.  L.,  87)  direct  that  the  probate  judge 
upon  the  filing  of  the  petition  shall  forthwith  issue  a  summons, 
addressed  to  the  mayor  of  the  city,  notifying  him  of  the  filing 
of  such  petition,  and  it  is  not  the  intent  and  spirit  of  this  act  to 
make  any  other  parties  defendant.  The  application  was  not 
allowed. 

The  plaintiffs  in  their  petition  claim : 

**That  in  accordance  with  the  order  made  by  said  council  of 
said  city,  an  alleged  and  pretended  election  was  held  on  the  30th 
day  of  March,  1905,  in  said  City  of  Washington,  under  said  laws 
of  Ohio,  to  determine  by  ballot,  whether  the  sale  of  intoxicating 
liquors  as  a  beverage  should  be  proihibited  within  the  limits  of 
said  municipal  corporation ;  that  the  alleged  result  of  said  elec- 
tion as  certified  by  the  judges  and  clerks  thereof,  and  by  the  said 
clerk  of  said  council,  was :  Whole  number  of  votes  for  the  sale 
of  intoxicating  liquors  as  a  beverage,  857 ;  whole  number  of  votes 
against  the  sale  of  intoxicating  liquors  as  a  beverage,  809 ;  giving 
a  majority  of  48  upon  the  returns  of  said  judges  and  clerks  of 
said  election  in  favor  of  the  sale  of  intoxicating  liquors  as  a 
beverage." 

The  petitioners  state : 

*  *  That  at  the  time  of  such  election  and  for  more  than  a  year 
prior  thereto,  there  was  published  in  said  city  of  Washington, 
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two  newspapers  of  opposite  politics,  of  general  circulation  in 
said  city,  there  being  a  Democratic  pap<»r  know  as  the  Ohio  State 
Register,  and  three  Republican  papers  published  in  said  city, 
all  of  which  papers  were  of  general  circulation  in  said  city 
among  members  of  the  respective  political  parties;  that  said 
mayor  of  said  city  caused  the  proclamation  and  notice  of  said 
election  to  be  published  in  one  Republican  newspaper  published 
in  said  city  and  in  no  other  paper  publish-ed  in  said  city.*' 

The  defendant  demurred  and  also  moved  that  the  same  be 
stricken  out. 

The  object  and  intent  of  the  Ijegislature  in  requiring  that  pub- 
lication  be  made  in  two  papers  of  opposite  politics  in  such  cases 
is  that  all  the  electors  of  suoh  a  municipality  may  be  given  due 
notice  of  the  pending  election;  and  all  may  have  the  right  to 
exercise  a  ballot  for  or  against  such  a  proposition ;  and  such  a 
right  should  be  protected  so  that  all  the  electors  may  be  made 
aware  of  the  questions  that  are  to  affect  their  rights  and  privi- 
leges. 

It  was  shown  by  the  poll  books  and  tally  sheets  that  there  were 
44  more  votes  cast  at  the  election  held  on  the  30th  day  of  March, 
1905,  than  were  cast  in  this  city  at  the  Presidential  election  of 
1904,  and  as  all  the  electors  of  this  city  must,  therefore  bave  had 
knowledge  of  the  election,  the  object  and  purpose  of  the  law  was 
fulfilled,  and  the  demurrer  was  sustained.  (Citing  15  Ohio 
State,  532;  4  C.  C— N.  S.,  81). 

It  is  further  claimed  by  the  contestors : 

**That  there  were  cast  at  said  election  1666  votes;  that  this 
number  of  votes  certified  by  the  judges  and  clerks  of  said  election 
and  the  clerk  of  the  council  of  said  city,  including  one  hundred 
and  more  votes  cast  by  persons  who  were  not  qualified  electors 
of  the  City  of  Washington  on  the  day  of  said  election,  and  that 
said  persons  in  casting  said  votes,  were  not  legal  and  qualified 
electors  of  said  city  on  said  day,  yet  voted  for  the  sale  of  intoxi- 
cating liquors  as  a  beverage,  and  that  their  said  votes  were  count- 
ed by  the  judges  and  clerks  of  said  election,  and  certified  as 
aforesaid;  that  had  it  not  been  for  the  casting  of  said  illegal 
votes  by  said  persons,  who  were  not  qualified  electors  of  said  city, 
and  the  counting  and  certifying  of  the  same,  that  the  majority  of 
legal  votes  cast  and  certified  as  a  result  of  said  election  would 
have  been  against  the  sale  of  intoxicating  liquors  as  a  beverage 
in  said  city." 
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To  all  of  which  the  defendant  demurred  and  also  moved  that 
the  same  be  stricken  out.  The  demurrer  was  overruled  and  the 
motion  to  strike  out  denied. 

The  plaintiffe  further  claim  in  their  petition: 

*  *  That  of  the  857  votes  cast  at  said  election  for  the  sale  of  in- 
toxicating liquors  as  a  beverage  in  said  City  of  Washington,  and 
certified  as  aforesaid,  a  large  portion  thereof,  being  more  than 
one  hundred  in  number,  were  cast  by  electors  and  persons  in 
said  city  who  were  then  and  there  induced  to,  and  did  vote  for 
the  sale  of  intoxicating  liquors,  by  means  of  bribery  practiced 
by  certain  other  electors  in  said  city,  who  then  and  there,  in  or- 
der to  procure  a  majority  of  the  votes  cast  at  such  election  to 
appear  in  favor  of  the  sale  of  intoxicating  liquors,  hired,  em- 
ployed, promised  money  and  other  reward,  and  paid  money  to 
said  one  hundred  and  more  voters,  and  to  eadi  of  them,  and 
said  voters  and  each  of  them  then  and  there  received  said  hire, 
employment,  promise  of  money  and  other  reward,  and.  on  ac- 
count thereof,  did  then  and  there  severally  vote  in  favor  of  the 
sale  of  intoxicating  liquors  as  a  beverage  at  such  election;  and 
that  because  of  said  bribery,  and  said  fraudulent,  illegal  and 
corrupting  influences  aforesaid,  of  procuring  said  votes  to  be 
cast  as  aforesaid,  and  the  casting  of  the  same  in  manner  and 
form  aforesaid,  and  the  counting  of  said  illegal  votes  by  said 
counted  in  favor  of  the  sale  of  intoxicating  liquors  as  a  beverage, 
whereas,  had  it  not  been  for  said  bribery,  and  said  fraudulent 
means  in  procuring  said  voters  to  cast  their  votes  in  manner  and 
form  aforesaid,and  the  counting  of  said  illegal  votes  by  said 
judges  and  clerks,  the  votes  so  certified  against  the  sale  of  intox- 
icating liquors  as  a  beverage  in  said  city  would  have  exceeded 
those  certified  as  in  favor  of  said  sale  of  intoxicaiting  liquors  by 
more  than  one  hundred  votes." 

The  defendant  demurred  to  this  clause  of  plaintiff's  petition, 
and  also  moved  the  court  to  strike  out  the  same.  The  demurrer 
was  overruled  and  the  motion  denied 

The  plaintiffs  also  further  claimed : 

*'That  a  large  number  of  electors  in  said  city,  the  names  of 
many  of  whom  are  unknown  to  the  plaintiffs,  and  many  of 
whom  were  interested  in  the  saloon  business  carried  on  in  said 
city,  prior  to  and  upon  the  day  of  said  election,  combined  to- 
get/her  and  formed  an  organization  for  the  purposes  of  corrupt- 
ing, bribing  and  influencing  votes  of  other  electors  of  said  city, 
and  for  the  purpose  of  procuring  persons  who  were  not  qualified 
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electors  of  said  city  to  vote  at  such  election,  and  for  the  purpose 
of  preventing  a  fair  and  honest  election  upon  the  question  of  the 
sale  or  the  prohibition  thereof  of  intoxicating  liquors  in  said 
city  as  a  beverage,  find  for  the  purpose,  by  such  corrupt,  fraudu- 
lent and  unlawful  methods,  of  makng  it  appear  that  a  majority 
of  the  votes  cast  at  such  election  were  for  the  sale  of  intoxicating 
liquors  as  a  hevena^e  in  said  city,  did  then  and  there  and 
thereby  at  such  timie  and  for  such  purposes,  procure  a  large 
number  of  persons,  the  exact  number  of  whom  are  unknown  to 
plaintiffs,  who  were  not  qualified  electors  of  said  city  to  vote 
at  such  election  in  favor  of  the  sale  of  intoxicating  liquors  as 
a  beverage,  in  said  city;  and  did  then  and  there  and  there- 
by, for  such  purposes  by  means  of  bribery,  hire,  employment, 
and  the  giving  of  money  to  voters  to  influence  their  votes,  induce 
and  procure  a  large  number  of  electors  in  said  city,  the  exact 
number  of  whom  are  unknown  to  plaintiffs,  to  cast  their  votes 
in  favor  of  the  sale  of  intoxicating  liquors  as  a  beverage  in  said 
city;  and  that  by  reason  of  all  the  premises  aforesaid,  a  large 
number  of  persons,  who  were  not  qualified  electors  in  said  city, 
did  then  and  there  at  such  election,  vote  in  favor  of  the  sale  of 
intoxicating  liquors  as  a  beverage  in  said  city,  because  of  the 
bribery,  hire,  employment,  payment  of  money  and  corrupting 
influences  aforesaid,  and  were  thereby  induced  to  and  did  at 
such  election,  accept  said  bribes,  hire,  employment  and  paymenj 
of  money,  and  on  account  thereof  did  vote  for  the  sale  of  intoxi- 
cating liquors  as  a  beverage  in  said  city ;  that  the  exact  number 
of  persons  so  illegally  voting  as  aforesaid  is  unknown  to  these 
*  petitioners,  but  plaintiffs  aver  that  if  it  had  not  been  for  the 
procuring  of  said  illegal  votes  to  be  cast  in  the  manner  and  form 
aforesaid,  there  would  have  voted  against  the  sale  of  intoxicating 
liquors  as  a  beverage  in  said  city,  a  number  thereof  suflficient  to 
make  a  majority  at  such  election  against  the  sale  of  such  liquors 
as  aforesaid;  that  the  majority  of  votes  ca^st  at  such  election 
would  have  been  in  favor  of  the  prohibition  of  the  sale  of  intoxi- 
cating liquors  as  a  'beverage  in  said  city ;  that  said  combination 
of  electors  aforesaid  to  further  corrupt  and  defeat  the  will  of  the 
voters  at  such  election,  procured  a  device  to  be  used  by  the  voters 
consisting  of  a  blank  ballot  and  a  sheet  of  carbon  paper  of  the 
same  size  and  form  of  said  ballot,  which  was  inserted  in  an  en- 
velope and  sealed  up  and  said  envelope  was  so  marked  as  to 
enable  the  electors  to  use  the  same  in  connection  with  the  mark- 
ing of  the  oflScial  ballot  in  the  election  booth,  in  such  manner 
that  he  could  convey  the  information  as  to  how  he  voted,  by  re- . 
turning  said  envelope,  blank  ballot  and  carbon  to  the  party  from 
whom  he  had  received  the  same,  showing  by  said  blank  ballot  that 
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he  voted  in  favor  of  the  sale  of  intoxicating  liquors  as  a  bev- 
erage. 

**Said  device  so  atove  described,  was  at  such  election  deliv- 
ered to  and  used  by  a  great  number  of  the  electors  so  voting  at 
said  election,  to-wit,  more  than  two  hundred  thereof,  and  that 
said  electors  so  using  said  device  were  each  to  and  did  receive 
a  money  consideration  for  their  votes  so  cast,  upon  the  return 
of  said  device  to  the  aforesaid  combination  of  electors,  which 
showed  by  the  carbon  mark  upon  said  blank  ballot  that  each  of 
said  votes  were  east  in  favor  of  the  sale  of  said  intoxicating 
liquors  as  a  beverage  in  said  city ;  that  by  reason  of  said  fraud- 
ulent device  so  used  by  said  combination  of  electors,  the  secrecy 
of  the  ballot  was  destroyed,  the  will  of  a  majority  of  the  legal 
voters  was  defeated,  and  said  election  thereby  rendered  fraudu- 
lent and  void.*' 

The  defendant  demurred  to  this  clause  of  the  petition,  and 
moved  to  strike  out  the  same.  The  demurrer  was  overruled  and 
motion  denied. 

The  defendant  then  filed  a  general  denial  to  the  petition. 

Many  questions  have  arisen  in  the  course  of  the  trial,  which 
consumed  several  weeks,  and  the  calling  of  many  witnesses,  and 
the  court  will  pass  upon  the  questions  which  seem  to  be  of  the 
most  importance. 

Section  1,  Article  V  of  the  Constitution  of  Ohio  provides  that : 

''Every  white  male  citizen  of  the  United  States  of  the  age  of 
twenty-one  years  who  shall  have  been  a  resident  of  the  state 
one  year  next  preceding  the  election,  and  of  the  county,  township 
or  ward  in  which  he  resides,  such  time  as  may  be  provided  by  law, 
shall  have  the  qualifications  of  an  elector,  and  be  entitled  to 
vote  at  all  elections." 

The  Legislature,  by  the  power  conferred  upon  it  by  the  Con- 
stitution, enacted  Section  2945,  which  provides  that: 

**No  person  shall  be  permitted  to  vote  at  any  election  unless 
he  shall  have  been  a  resident  of  the  state  for  one  >^ar,  resident 
of  the  county  for  thirty  days  and  resident  of  the  township,  village 
or  ward  of  a  city  or  village  for  twenty  days  next  preceding  the 
election  at  which  he  offei-s  to  vote,  except  where  he  is  the  head 
of  a  family,  and  has  resided  in  the  state  and  in  the  county  in 
which  said  township,  village  or  ward  of  a  city  or  village  is  sit- 
uate, the  length  of  time  required  to  entitle  a  person  to  vote  under 
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the  provisions  of  this  title,  and  shall  bona  fide  remove  with  his 
family  from  on«  ward  to  any  other  w^ard  in  such  city  or  villaj2:e, 
or  from  a  ward  of  such  city  or  village  to  a  township  or  village  in 
the  same  county,  or  from  a  township  or  village  to  a  ward  of  a 
city  or  village,  in  the  same  eounty,  or  from  one  township  +0 
another  in  the  same  county;  in  such  cases,  such  persons  shall 
have  the  right  to  vote  in  such  township,  village  or  ward  of  a  city 
or  village,  without  having  resided  therein  the  length  of  time 
above  described  to  entitle  a  pers<m  to  vote;  provided,  that  such 
voter  so  removing  with  his  family  from  a  township  to  a  village 
or  ward  of  city  or  village,  in  the  same  county,  shall  not  have  the 
right  to  vote  at  any  municipal  election,  held  in  such  city  or  vil- 
lage, unless  he  shall  have  resided  therein  twenty  days  prior  to 
such  municipal  election.  * ' 

In  the  trial  of  this  ease,  the  testimony  disclosed  the  fact  that 
voters  who  lived  in  one  -ward  voted  in  another  than  the  ward  in 
which  they  lived ;  others  who  lived  in  the  township  and  voted  in 
the  township  at  previous  elections,  moved  in  the  city  a  few  days 
prior  to  the  election — less  than  twenty  days— voted  in  the 
election  held  in  this  city,  and  immediately  following  said  elec- 
tion, moved  back  to  their  former  homes  in  the  township. 

In  the  case  of  the  voter  who  lived  in  one  ward  and  voted  in 
another  ward  than  the  one  in  which  he  resided,  the  contestors 
claim  is  an  illegal  vote;  on  the  other  hand  the  contesitee  claims 
as  this  election  was  submitted  to  the  electors  on  a  proposition,  it 
was  not  such  an  election  as  an  election  for  candidates  for  oflSce, 
but  one  of  general  effect,  and  that  the  electors  of  the  city  had  a 
right  to  vote  in  any  ward  of  the  city,  and  were  not  confined  to 
the  wards  in  which  they  lived. 

From  the  position  taken  by  the  contestees  it  would  not  be  nec- 
esary  to  have  a  city,  on  a  proposition  of  this  kind,  divided  into 
wards  only  for  the  purpose  of  the  convenience  of  the  voter.  Un- 
der such  a  loose  construction  of  the  statutes,  the  door  would  be 
open  for  fraud  of  all  kinds.  A  voter  is  much  more  likely  to  be 
acquainted  with  the  electors  of  his  own  ward,  than  the  electors 
of  the  entire  city. 

The  strict  construction  of  Section  2945,  as  above  cited,  is  that 
**no  person  shall  be  permitted  to  vote  at  any  election  unless  he 
shall  have  been  a  resident  of  the  ward  or  city  or  village  for  twen- 
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ty  days  next  preceding  the  election  at  which  he  offers  to  vote;" 
and  before  an  elector  can  vote  in  a  ward,  he  must  be  a  resident 
of  that  ward  at  least  twenty  day3  preceding  the  election,  except 
in  cases  where  an  elector  is  the  head  of  a  family,  and  moves  in 
the  ward  in  which  he  votes. 

Those  who  live  in  tlie  township  and  move  into  the  city  less 
than  twenty  days  preceding  the  election,  and  voted  in  the  elec- 
tion are  not  residents  of  the  ward,  and  are  illegal  voters.  (R. 
S.,  Sec.  2945.) 

Before  a  person  can  be  a  legal  voter  he  must  reside  in  the 
state  one  year,  county  thirty  days,  township  twenty  days,  ward 
of  a  city  twenty  days,  and  twenty  days  within  a  village  or  pre- 
cinct. 

The  evidence  in  this  ease  disclosed  the  fact  that  many  persons 
who  voted  here  on  March  30,  1905,  had  heretofore  been  residents 
of  this  city,  and  had  voted  here  in  previous  elections  and  no 
questions  were  raised  as  to  their  residence.  Afterwards  many  of 
these  voters  moved  with  their  families,  household  goods  and 
effects  from  the  city,  previous  to  this  election. 

In  moving  they  left  no  place  of  residence  to  return  to  in  this 
city,  vacating  their  former  homes,  the  same  afterwards  being 
occupied  by  others,  leaving  no  household  goods  or  effects  of  any 
kind  here  to  indicate  that  they  ever  intended  to  return  here 
again  to  live  or  to  make  this  city  their  home. 

The  evidence  further  shows  that  others  who  had  moved 
away  from  here  with  their  families  and  effects,  prior  to  the  elec- 
tion of  March  30,  1905,  and  who  had  voted  at  elections  held  else- 
where, in  the  meantime,  returned  to  this  city  on  the  day  of  the 
election,  or  a  few  days  before,  without  regaining  their  residence 
and  voted  here  on  March  30,  1905. 

It  was  proven  that  others  who  voted  here  at  the  Beal  Law  elec- 
tion and  were  former  residents  of  this  city,  had  purchased 
homes  in  other  cities,  had  moved  there  with  their  families  and 
effects,  and  were  living  there  on  March  30,  1905.. 

There  was  testimony  tending  to  show  that  there  were  others 
who  had  lived  here,  some  of  whom  were  heads  of  families,  and 
others  unmarried,  who  were  provided  with  money  and  trans- 
portation by  parties  who  were  in  favor  of  the  sale  of  intoxicat- 
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ing  liquors  to  return  here  to  vote  at  the  Beal  Law  election  held 
here  on  March  30,  1905. 

The  poll  books  and  tally  sheets  were  used  in  evidence,  showing 
names  of  voters  appearing  thereon  who  voted  here,  who  were 
unknown  and  could  not  be  found  by  subpoenas  placed  in  the 
hands  of  the  sheriff,  who  testified  thait  he  had  made  diligent 
search  and  inquiry,  but  was  unable  to  find  them,  tand  his  returns 
show,  **not  found.*' 

Several  citizens  of  this  city  testified  that  they  knew  most  of 
the  voters  of  their  respective  wards,  and  that  they  had  made 
search,  but  were  unable  to  locate  any  place  of  residence  in  this 
<5ity,  by  inquiry  of  others,  or  by  means  of  their  own  knowledge 
of  various  unknown  parties  who  voted  here  on  March  30,  1905. 

The  plaintiffs  introduced  testimony  showing  that  names  ap- 
pearing on  the  poll  books  and  tally  sheets  of  the  election  of 
March  30,  1905,  of  persons  who  voted  here  on  that  day,  included 
names  of  minors,  and  introduced  the  birth  records  of  the  probate 
court  and  school  records  of  this  city,  showing  the  age  of  such 
voters ;  they  also  showed  by  said  voters  that  they  voted  here  on 
that  day,  and  the  records  showed  conclusively  that  the  persons 
so  voting  were  not  twenty-one  yeans  old  when  they  voted  on 
March  30,  1905. 

The  conrtestee  contended,  and  in  several  instances  proved,  that 
some  of  the  numerous  voters  mentioned  above  were  legal  resi- 
dents of  this  city  and  were  away  temporarily  only,  their  intention 
being  to  return  to  this  city,  and  that  they  had  not  abandoned 
their  homes  here. 

It  was  claimed  by  plaintiffs  that  there  were  others  who  were 
unmarried,  living  outside  of  this  city,  but  were  residents  of  this 
county,  who  voted  here,  and  that  such  voters  had  no  legal  resi- 
dence in  this  city. 

The  contestee  contended  that  these  persons  were  oniy  away 
temporarily,  and  that  their  intentions  were  to  return  to  this  city 
to  live,  but  they  were  unable  to  show  that  these  voters  had  any 
occupation  or  place  of  residence  whatever  in  this  city  on  March 
30,  1905. 

The  question  of  residence  is  a  very  peculiar  one,  and  one 
that  must  be  determined  by  the  acts  and  intentions  of  the  party 
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himself;  it  can  not  be  taken  from  inference,  but  must  be  deter- 
mined solely  from  the  facts. 

The  residence  of  a  married  man  is  governed  by  the  plaice  of  i 

residence  of  his  family,  and  the  place  where  ithey  reside  must  I 

be  his  residence.     The  mere  temporary  absence  of  his  family 
does  not  change  his  residence. 

The  law  governing  the  residence  of  an  unm-arried  man  is 
different,  the  latter  having  no  family  or  home,  except  the  home 
of  his  parents  or  his  rooming  or  boarding  place. 

In  the  cases  herein  cited  it  was  shown  that  no  such  facts  ex- 
isted; these  voters  had  no  lodging  place  or  boarding  place  in 
this  city  on  the  day  of  the  eleotion,  March  30,  1905. 

Considerable  time  of  this  trial  was  taken  up  by  testimony 
showing  that  fraud  and  bribery  had  been  committed  by  the 
parties  who  were  in  favor  of  the  side  of  the  proposition  **for  the 
sale  of  intoxicating  liquors  as  a  beverage."  The  testimony  cov- 
ered many  different  methods  and  means  of  procuring  illegal 
votes  in  favor  of  the  sale  of  intoxicating  liquors. 

The  contestors  claim  that  on  the  day  of  the  election,  begin- 
ning early  in  the  morning  and  continuing  most  of  the  day, 
the  parties  favoring  the  sale  of  intoxicating  liquors  were  using 
closed  cabs  for  the  purpose  of  taking  the  voters  to  the  voting 
precinots,  and  in  said  cabs,  with  drawn  curtains,  protected  from 
the  public  gaze,  then  and  there  did  corrupt  the  voter  with  the 
promise  of  the  payment  of  money  to  influence  the  elector  to  cast 
his  vote  for  the  sale  of  intoxicating  liquors  as  a  beverage. 

The  testimony  tended  to  show  that  the  occupants  of  these  cabs 
were  parties  who  were  working  on  the  side  of  the  proposition 
**for  the  sale  of  intoxicating  liquors  as  a  beverage,"  and  that 
these  cabs  were  hired  and  paid  for  by  the  friends  of  that  side. 
It  was  also  claimed  by  the  contestors  that  the  cabs  were  driven 
to  the  election  precinct,  where  they  took  in  parties  off  of  the 
streets  and  would  take  them  a  short  drive,  bring  them  back  to 
the  voting  precinct  and  let  them  out  to  go  in  to  vote.  After 
voting  the  voter  would  get  in  the  cab  again  and  be  driven 
away. 

The  testimony  of  witnesses  who  occupied  the  cabs  showed  that 
they  had  been  given  envelopes  marked  with  an  X  mark  with  red 
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pencil  on  the  lower  left  band  comer,  and  had  been  instructed 
that  when  they  entered  <the  booth  they  were  to  place  the  official 
ballot  handed  him  by  the  election  officer  on  the  envelope  and 
then  make  a  cross  on  the  ballot  over  the  cross  on  the  envelope. 
Marking  the  ballot  in  this  way  had  the  effect  of  making  .a 
corresponding  X  mark  on  the  carbon  ballot  enclosed  in  the  en- 
velope. The  envelope  was  thereupon  returned  by  the  voter  to  the 
occupant  of  the  cab,  that  the  latter  might  determine  whether  or 
not  the  purchased  vote  had  been  cast  as  directed. 

The  voter  was  then  given  two  cards  and  a  h^alf  card  and 
directed  to  go  to  a  certain  place  and  there  receive  the  sum  of 
$2.50  for  so  voting. 

It  was  also  shown  by  the  testimony  that  other  voters  were  ap- 
proached on  the  streets  by  certain  parties  and  asked  to  vote  for 
the  sale  of  intoxicating  liquors,  being  assured  that  they  would 
receive  for  doing  so  the  sum  of  $2.50,  and  it  was  shown  that 
these  voters  were  directed  to  go  to  a  certain  place  in  an  alley 
and  drop  the  tickets  into  a  device  similar  to  a  slot,  and  there 
would  roll  down  before  them  $2.50  in  money. 

The  party  cashing  these  cards  was  concealed  behind  a  screen 
and  was  not  seen  by  the  vote  seller. 

It  was  shown  by  one  witness  who  was  working  on  the  tele- 
phone cable  above  and  near  the  Fourth  ward  poll  that  from  his 
position  he  looked  down  over  the  curtain  in  the  cab  and  could 
see  the  occupant  of  the  cab  pay  money  to  many  voters,  and  that 
a  large  roll  of  money  was  in  evidence  and  in  possession  of  the 
occupant  of  the  cab,  who  was  shown  to  be  working  in  the  interest 
of  the  proposition  **for  the  sale  of  intoxicating  liquors  as  a 
beverage.'* 

The  evidence  shows  that  there  were  places  to  which  voters 
were  directed  to  go  to  arrange  for  voting  and  to  receive  money 
after  they  had  voted.  These  places  were  in  upstairs  rooms, 
stables  and  alleys.  They  attracted  unusual  attention  and  were 
repeatedly  broken  up  by  the  parties  who  were  working  **  against 
the  sale  of  intoxicating  liquors  as  a  beverage. ' ' 

The  testimony  further  discloses  the  fact  that  certain  officers 
of  the  election  on  March  30,  1905,  took  from  certain  voters  while 
in  the  election  booths  nine  sealed  envelopes  found  in  the  hands 
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of  said  voters,  who  were  caught  using  the  envelopes  in  marking 
their  oflficial  ballots.  These  envelopes  were  introduced  in  evi- 
dence and  opened  by  the  order  of  the  court.  They  were  found 
to  contain  carbon  sheets  and  blank  ballots,  most  of  which  were 
marked  similarly  to  the  oflficial  ballots  used  on  that  day,  indi- 
cating clearly  by  the  position  of  the  X  mark  how  the  elector  had 
voted. 

There  was  other  testimony  tending  to  show  that  other  parties 
were  approached  and  offered  money  to  vote  for  the  sale  of  in- 
toxicating liquors  by  persons  who  were  working  in  favor  of  thaj 
side.  It  was  proved  that  two  voters  who  voted  on  Maroh  30, 
1905,  Avere  inmates  of  the  county  infirmary  and  had  been  for 
some  time,  and  that  one  of  them  admitted  that  he  had  received 
money  for  his  vote.  The  oontestee  contended  that  these  parties 
were  remaining  at  the  infirmary  only  temporarily,  and  that 
their  real  residences  were  here  in  this  city. 

**The  residence  of  a  pauper  at  a  poor  house  is  the  precinct 
in  which  the  poor  house  is  located.''  {Lemoyne  v.  Farreily 
Smith,  406;  Stewart  v.  Riser,  105  California,  549). 

The  Legislature,  to  preserve  the  secrecy  and  purity  of  the 
ballot,  enacted  the  law  known  as  the  Australian  Ballot  Law  (R. 
S.,  4536;  B.  2966-37)  and  the  law  has  the  following  provisions: 

''Before  leaving  the  voting  shelf  the  elector  shall  fold  his  ballot 
without  displaying  the  marks  thereon,  and  so  as  to  conceal  the 
same,  but  show  the  endorsements  and  fac  simile  of  the  signatures 
of  the  proper  clerk  or  board,  and  keep  the  same  so  folded  until 
he  has  delivered  the  ballot  to  the  presiding  officer." 

The  chief  reason  for  the  general  adoption  of  the  ballot  Jn 
this  country  is  that  it  affords  the  voter  the  means  of  preserving 
the  secrecy  of  his  vote,  thus  enabling  him  to  vote  independently 
and  freely  without  being  subject  to  be  overawed,  intimidated  or 
in  any  manner  controlled  by  others,  and  protect  him  from  any 
ill  will  or  persecution  on  account  of  his  vote.  The  secret  ballot 
is  justly  regarded  as  an  important  and  valuable  safeguard  for 
the  protection  of  the  voter,  and  particularly  the  humble  citizen, 
against  the  influence  which  wealth  and  station  may  be  supposed 
to  exercise.  And  it  is  for  this  reason  that  the  privacy  is  held 
not  to  be  limited  to  the  moment  of  depositing  the  ballot,  but  is 
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sacredly  guarded  by  the  law  for  all  time  unless  the  voter 
himself  shall  voluntarily  divulge  it.  (McCrary  on  Elections, 
Sec.    488.) 

This  government  and  its  institutions  are  based  upon  the  will 
of  the  people,  expressed  through  the  ballot  box,  and  its  prosperity 
will  last  so  long  as  the  ballot  of  the  people  is  inviolate  and  the 
voters  huve  the  right  of  an  honest  ballot  and  a  fair  oount,  and 
any  violation  of  that  right  conferred  upon  the  people  should  be 
met  with  prompt  punishment. 

**A11  votes  obtained  by  paying  or  agreeing  to  pay  money 
or  property  or  anything  of  value  to  electors  therefor  are  to  be 
reject^  upon  proper  proof  by  the  court  or  tribunal  trying  tKe 
case  of  contest.  This  rule  rests  upon  principles  of  great  public 
importance  whicb  are  thus  stated  by  the  Supreme  Court  of 
Wisconsin  in  State  v.  Olin. 

**In  our  form  of  government,  where  the  administration  of 
public  affairs  is  regulated  by  the  will  of  the  people,  or  a  ma- 
jority of  them-,  expressed  through  t'he  ballot  box,  the  free  exer- 
cise of  the  elective  franchise  by  the  qualified  voters  is  a  matter 
of  the  highest  importance.  The  safety  and  perpetuity  of  our 
institutions  depend  upon  this.  It  is  therefore  particularly  im- 
portant that  every  voter  should  be  free  from  any  pecuniary  in- 
fluences. For  this  reason  the  attempt  at  bribery  to  influence  an 
elector  in  giving  his  vote  or  ballot  is  made  an  indictable  offense 
by  statute. 

**The  payment  or  promise  of  money  or  other  valuable  con- 
sideration for  the  giving  of  a  vote  no  doubt  constitutes  the 
offense  of  bribery  or  attempt  to  bribe  within  the  meaning  of 
the  statute.  Can  a  vote  thus  obtained  in  direct  violation  of  the 
statute  be  considered  a  valid  or  \egnl  vote?  If  it  can,  then  the 
very  object  of  the  statute,  which  is  that  it  shall  not  bfe  so  obtained, 
is  defeated.  We  are  of  the  opinion  that  such  votes  are  illegal, 
and  that  the  judge  was  right  in  directing  the  jury  to  disregard 
them."  State  v.  Olin,  23  Wis.,  327;  Cowan  v.  Prowse,  93  Ky., 
156;  McCrary  on  Elections,  Sec.  215). 

"It  has  never  been  seriously  doubted  that  a  vote  obtained  by 
an  offer  to  the  voter  direct  of  a  pecuniary  or  other  valuable  con- 
sideration therefor,  is  a  bad  vote,  and  should  be  rejected."  (Mc- 
Crary on  Elections,  Sec.  216:  10  Iowa,  212;  56  Iowa,  39.7). 

*' Money  paid  or  promised  by  a  candidate  to  a  voter  for  his 
day  or  traveling  expenses  in  attending  an  election  or  a  primary 
meeting  and  casting  his  vote  for  him,  is  illegal."  {Hoivard  v. 
Jacoby,  14  Lane.  Bar,  31.) 
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So  the  votes  cast  by  certain  men  who  came  from  Dayton  and 
Hillsboro  and  voted  here  on  March  30,  1905,  their  expenses  of 
transportation  being  borne  by  others,  are  clearly  illegal  votes. 
The  testimony  clearly  discloses  the  fact  that  their  expenses  were 
paid  by  parties  who  were  working  in  the  interest  of  the  **sale 
of  intoxicating  liquors  as  a  beverage.'' 

It  was  shown  by  the  testimony  of  quite  a  number  of  the  citi- 
zens who  are  legal  voters,  that  they  did  not  vote  on  March  30, 
1905,  and  the  poll  books  and  tally  sheets  show  that  1666  votes 
were  cast  on  March  30,  1905,  while  at  the  preceding  November 
election  for  a  national  and  state  ticket,  and  which  naturally 
called  forth  a  full  vote,  there  was  but  1622  votes  cast, 
thus  making  a  majority  in  favor  of  the  March  election 
over  the  November  election  of  44  votes,  which  together  with 
the  many  electors  who  testified  that  they  did  not  vote  at  all 
on  March  30,  1905,  gives  reasonable  grounds  for  conclud- 
ing that  there  were  cast  in  this  city  the  votes  of  many  per- 
sons who  were  not  legal  voters,  not  being  residents  of  this  city 
on  March  30,  1905.  These  men  were  interlopers  and  illegal 
voters,  brought  here  by  those  who  were  working  for  **the  sale 
of  intoxicating  liquors  as  a  beverage ' '  for  the  purpose  of  pollut- 
ing and  corrupting  the  ballot,  by  bribery  and  fraud  and  over- 
riding the  will  of  the  voters  and  the  honest  citizens  of  this 
municipality. 

The  use  of  the  carbon  ballot  outfit  in  connection  with  the 
official  ballot  is  a  new  device  for  the  puipose  of  ascertaining  how 
the  voter  has  marked  his  ballot  and  it  is  a  new  question  that  has 
not  been  passed  upon  by  the  courts  of  this  state.  It  is  readily 
seen  if  this  peniieious  practice  of  corrupting  the  ballot  is  per- 
mitted to  continue,  that  the  fundamental  principles  of  the 
Australian  system  of  voting,  and  ^vith  it  the  privacy  of  the 
ballot,  will  soon  be  destroyed. 

The  inception  of  the  injury  and  the  crime  of  the  use  of  the 
carbon  envelope  and  ballot  works  four- fold  wrongs: 

1st.     It  Ls  open  violation  of  the  law. 

2d.     It  divulges  the  secrecy  of  the  ballot. 

3d.     It  maki^  the  use  of  money  in  elections  effective,  for  it 
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discloses  the  way  of  marking  the  ballot,  and  offers  the  proof  to 
the  vote  purchaser. 

4th.  It  opens  the  door  for  the  grossest  of  fraud  by  the  un- 
scrupulous voter  who  barters  away  his  rig'ht  of  suffrage  for  the 
paltry  shekel. 

The  question  arises,  are  not  the  votes  nf  the  electors  who  used 
the  carbon  outfit  illegal  ?  There  is  but  one  answer  and  solujtion 
to  this  question.  The  use  of  such  a  device  is  for  the  purpose  of 
determininig  whether  or  not  the  elector  who  accepts  the  money 
voted  as  he  sold  himself  to  do. 

It  can  not  be  construed  in  any  other  light  than  as  a  means  of 
corrupting  the  vote,  and  is  consequently  illegal,  and,  therefore, 
all  voters  who  used  the  envelope  and  carbon  ballots  are  illegal 
voters. 

In  determining  the  number  of  illegal  votes  east  at  the  Beal 
Local  Option  election  held  on  March  30,  1905,  there  should  be 
included  all  votes  tainted  with  the  use  of  money,  an-d  votes  cast 
by  the  carbon  ballot  users,  the  non-residents  and  the  minors. 

After  a  careful  study  of  the  many  persons  whose  votes  were 
in  question,  and  after  giving  the  benefit  of  any  reasonable  doubt 
in  favor  of  the  voter,  the  court  finds  that  there  were  sixty-two 
illegal  votes  east  at  the  election  held  in  his  city,  under  the  pro- 
visions of  the  Beal  Local  Option  Law  on  March  30th,  1905,  thus 
leaving  a  majority  against  the  sale  of  intoxicating  liquors  as  a 
beverage  of  fourteen  votes. 

Taking  into  consideration  the  vast  amount  of  testimony  tend- 
ing to  show  the  wholesale  use  of  money  for  the  corruption  of 
the  ballot  and  the  use  of  the  envelope  with  carbon  sheet  and 
blank  ballot  on  the  inside  in  the  hands  of  many  voters,  this  court 
is  led  to  the  strongest  belief  that  there  were  other  persons  who 
voted  in  said  election  who  were  corrupted,  but  who  were  not 
detected  in  the  act;  also,  that  there  were  many  places  in  this 
city  where  bargains  were  made  for  the  purchase  of  votes  and 
where  many  voters  were  afterwards  taken  and  paid  for  their 
votes. 

This  buying  and  selling  of  votes  was  not  confined  to  the  up- 
stairs rooms  and  hallways,  and  stables  and  alleys,  and  the  dark 
places  in  them,  but  was  carried  on  in  cabs  with  closed  doors 
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and  in  some  instances  with  drawn  ci^rtains,  in  open  day  light, 
upon  the  public  streets  and  in  full  view  of  the  people. 

The  testimony  in  this  ease  showed  that  this  election  was 
strongly  impregnated  with  the  odor  of  corruption,  fraud  and 
bribery,  and  that  the  side  in  favor  of  **the  sale  of  intoxicating 
liquors  as  a  beverage,'*  was  permeated  and  honey  combed  with 
the  vilest  of  fraud  that  oould  be  perpetrated  upon  the  sacred 
rights  of  the  people  at  the  ballot  box. 

There  was  no  testimony  offered  on  behalf  of  contestees  to  show 
that  the  contestors  or  their  friends  had  used  any  money  for  the 
purpose  of  purchasing  votes  or  that  they  offered  inducement 
of  any  kind  as  a  corrupting  means  to  influence  electors  to  vote 
'  '* against  the  sale  of  intoxicating  liquors  as  a  beverage." 

To  set  this  election  aside  as  fraudulent  and  void  and  order 

another  election  in  the  face  of  such  gross  frauds  committed  by 

one  side  only,  would  not  be  fair  In  the  face  of  the  majority  of 

fourteen  found  by  the  court  in  favor  of  the  side  **  against  the 

sale  of  intoxicating  liquiors  as  a  beverage,''  and  together  with 

I  other  evidence  showing  the  grossest  fraud  in  the  use  of  the  en- 

I  velope  and  carbon  ballots,  bribery  and  other  inducements  and  do- 

!  vices  resorted  to  on  election  day,  leads  to  the  reasonable  Ijelief 

'  that  there  were  a  great  many  more  voters  corrupted  and  bribed 

than  those  discovered,  and  that  instead  of  the  majority  of  four- 

1  teen  there  would  have  been  a  much  larger  majiirity  in  favor  of 

the  side  ** against  the  sale  of  intoxicating  liquors  as  a  beverage," 

if  the  voters  bad  been  left  to  an  honest  and  fair  expression  of 

their  own  free  will,  without  the  use  of  bribery  and  other  devices 

to  divert  and  destroy  the  free  and  honest  expression  of  their  will 

through  the  ballot. 

I  It  is,  therefore,  ordered  that  the  proposition  ** against  the  sale 

I  of  intoxicating  liquors  as  a  beverage"  is  entitled  to  and  should 

be  accredited  with  a  majority  of  fourteen  votes  as  a  result  of  said 

Beal  Local  Option  election  held  in  the  City  of  Washington  on 

March  30, 1905. 

The  entry  to  shnw  ac'*ordirjj:ly. 

Mills  Gardner,  Post  &  Kcid  and  //.  H.  Sanderson,  for  the 
contestants. 
Humphrey  Jones  and  Harper  &  Harper,  for  the  contestees. 
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ALLEGED  CONSPIRACY  TO  SECURE  A  DIVORCE. 

[Common  Pleas  Court  of  Franklin  County.] 

James  T.  MacBride  v.  Ohen  B.  Gould  et  al. 

Decided,  September  19,  1905. 

The  ScintiUa  Rule — Its  Decaying  Vigor  in  Ohio — Duty  of  Court  to 
Grant  a  Non-suit,  When — Judicial  Officers — Not  liable  in  Damages 
in  Civil  Action — Notwithstanding  Negligence  or  Corrupt  Purpose — 
Where  the  Act  is  Within  Their  Jurisdiction — Divorce — Finding  as 
to  One  Yearns  Residence — Will  not  be  Inquired  into,  When —  Injury 
from  Conspiracy  to  Secure  a  Divorce — Discharge  of  one  Defendant 
Does  not  Discharge  All — What  Constitutes  Collusive  Agreements 
to  Secure  a  Divorce — Mouth  of  Injured  Party  Closed,  When. 

1.  The  scintilla  rule  of  evidence  has  no  longer  its  former  force  and 

vigor  in  Ohio,  and  where  the  probative  value  of  plaintiff's  evidence 
is  so  slight  that  a  motion  for  a  new  trial  would  have  to  be  granted 
if  a  verdict  be  based  upon  it,  it  is  fne  duty  of  the  court  to  grant 
a  motion  to  non-suit,  or  to  direct  a  verdict  for  defendant  at  the 
conclusion  of  plaintiff's  evidence. 

2.  Judicial  officers,  such  as  a  common  pleas  judge,  can  not  be  held  in 

damages  in  a  civil  action  for  any  judicial  act.  finding,  judgment 
order  or  decree  made  upon  a  subject-matter  within  the  jurisdiction 
of  such  court.  And  the  reason  and  policy  of  the  rule  apply  with 
equal  force  against  the  maintenance  of  any  such  action,  alleging 
the  act  to  have  been  negligently  or  corruptly  done. 

3.  While  such  judicial  officer  may  be  held  liable  for  acts  outside  his 

jurisdiction,  this  does  not  mean  jurisdiction  dependent  upon  the 
existence  of  facts  to  be  determined  by  such  judge  from  evidence 
adduced,  but  jurisdiction  as  a  matter  of  law.  Therefore  a  finding 
of  fact  by  a  judge  that  the  evidence  established  one  year's  residence 
of  the  plaintiff  in  Ohio,  in  divorce  trial,  will  not  be  inquired  into 
or  disturbed  in  an  action  against  such  judge,  on  the  ground  that 
such  finding  was  erroneous  and  therefore  no  right  or  jurisdiction 
existed  to  grant  the  divorce. 

4.  As  the  injury  done,  and  not  the  conspiracy,  is  the  gravamen  of  the 

ofTense  in  civil  actions  for  conspiracy,  the  action  will  warrant  a 
verdict  against  any  one  or  more  of  the  defendants.  The  discharge 
of  one  or  more  defendants  will  not  discharge  all,  unless  the  injury 
could  only  have  been  inflicted  by  a  joint  act  and  mutual  co-oper- 
ation of  certain  defendants,  in  which  case  the  discharge  of  one 
necessary  to  such  joint  action,  of  necessity,  discharges  all. 
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5.  A  husDand,  who  hj  written  agreement,  receives  |4,000  from  his  wife, 

and  agrees  that  she  may  take  the  children,  leaye  and  obtain  a 
divorce  at  her  pleasure,  can  not  maintain  an  action  against  those 
whom  he  charges  with  carrying  out  said  agreement  and  procuring 
such  divorce. 

6,  A  collusive  agreement  with  reference  to  divorce  is  one  by  which  the 

parties  agree  to  obtain  a  divorce  either  by  suppression  of  the  facts, 
or  by  manufactured  or  false  evidence.  Where  an  agreement  only 
provides  that  one  party  will  not  contest,  it  is  not  collusive,  but 
calls  for  a  closer  scrutiny  by  the  court  of  all  the  facts,  and  leaves 
it  a  matter  for  the  court  to  consider  in  connection  with  all  the 
evidence  adduced. 

Dillon,  J. 

Omitting  the  inducement  contained  in  this  petition,  the  sub- 
stance of  the  complaint  here  is  that  the  wife  of  this  plaintiff  was 
induced  to  leave  and  abandon  him,  together  with  his  two  minor 
children,  and  that  in  connection  therewith  a  divorce  case  was 
instituted  by  her  against  him;  in  which  case  the  two  attorneys 
for  his  wife,  his  own  two  attorneys  who  represented  him  in 
that  case,  the  common  pleas  judge  who  sat  upon  the  bench  and 
heard  the  case  and  the  two  brothers  of  his  wife,  making  seven 
persons  in  all,  conspired  and  agreed  together  that  they  would 
alienate  her  affections,  separate  them  by  judicial  decree,  deprive 
him  of  the  society  of  his  wife  and  his  children  and  whatever  pe- 
cuniary interest  he  may  have  had  by  way  of  dower  in  her  prop- 
erty, and  that  by  this  agreement  of  these  seven  persons  this  was 
accomplished,  and  a  pretended  hearing  was  had  before  the  com- 
mon pleas  judge  and  a  fraudulent  judgment  and  decree  ren- 
dered against  him. 

In  a  case  of  this  kind  where  a  layman  comes  into  court  and 
makes  charges  which  affect  four  lawyers,  practitioners  at  the 
bar  and  officers  of  the  court,  and  also  affecting  a  judge  of  the 
court  of  common  pleas,  it  is  the  duty  of  the  court  to  lend  a 
most  listening  ear  to  every  part  of  such  complaint.  It  is  the 
duty  of  the  court,  as  I  conceive  it,  to  give,  if  possible,  a  stricter 
attention  and  circumspection  to  every  act,  in  order  that  it  may 
never  be  said  by  the  people  of  this  commonwealth  that  any 
leniency  whatever  will  be  extended  by  the  court  to  its  own 
officerc,  or  to  its  associates,  that  the  fountains  of  justice  may. 
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in  the  minds  of  the  people,  be  known  to  be  pure.  Therefore  in 
this  case  it  has  been  my  special  duty  to  give  particular  attention 
to  each  bit  of  evidence  that  has  been  adduced  here,  in  order  that 
it  may  be  known  to  the  people  of  this  state  and  to  the  bar  of 
this  state,  that  a  complaint  of  this  kind  shall  be  fully  hearrl, 
rigidly  investigated,  and  so  far  as  the  fallibility  of  human 
judgment  permits,  determined  righteously. 

At  the  conclusion  of  the  plaintiff's  testimony  in  this  case  a 
motion  has  been  filed  asking  the  court  to  direc't  a  verdict  of 
the  jury  for  each  and  all  of  the  defendants,  and  this,  of  course, 
tests  the  sufficiency  of  the  evidence  which  has  been  adduced. 

I  will  first  very  briefly  discuss  the  liability  of  the  judicial 
officer.  In  cases  of  this  kind  the  principle  is  well  settled,  both 
by  authority  and  by  reason,  that  no  civil  action  can  be  main- 
tained against  a  judicial  officer  for  the  recovery  of  damages  by 
one  claiming  to  have  been  injured  by  his  judicial  action  within 
his  jurisdiction.  From  the  very  nature  of  the  ease,  the  officer 
is  called  upon,  by  law,  to  exercise  his  judgment  in  all  matters 
before  him,  and  the  law  holds  his  duty  to  the  individual  to  be 
performed  when  he  has  exercised  it,  however  erroneous  or  dis- 
astrous in  its  consequence  it  may  appear  to  be,  either  to  the 
party  or  to  others.  When  a  judgt*  does  as  he  deems  just  between 
particular  individuals,  who  may  have  a  controversy,  this  is  not 
considered  to  be  the  end  and  sole  object  of  his  judicial  act ;  that 
is  to  say,  the  sole  object,  purpose  and  end  are  not  simply  to 
settle  rights  of  individuals.  There  is  still  a  higher  object  to  be 
attained,  and  that  is  the  duty  which  the  officer  owes  to  the  pub- 
lic. Justice  is  to  be  meted  out,  to  the  end  that  peace  and  order 
may  prevail^  in  political  society  and  in  the  commonwealth  in 
which  we  all  live.  This  duty  is  a  public  duty  and  the  end  to 
be  accomplished  is,  therefore,  largely  for  the  public  welfare. 
Individual  advantage  or  loss  may  result  from  a  pr'»f)er  and 
thorough,  or  an  improper  or  imperfect,  performaDC  of  duty. 
The  judge  performs  his  duty  to  the  public  by  doing  justice 
between  individuals.  Or  if  he  fails  to  do  justice  as  between  in- 
dividuals, he  may  be  called  to  account  by  the  state  in  such  form 
and  before  such  tribunal  as  the  law  may  have  provided.     It 
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may,  at  firet  oonsideration,  impress  one  that  if  a  judicial  officer, 
however,  should  corruptly  and  maliciously  do  violence  to  his 
oath  of  office,  and,  therefore,  render  a  wrong  or  injury  to 
another,  that  such  case  would  be  taken  to  be  without  this  rule ; 
but  the  immimity  of  judicial  officers  from  civil  liability  is  not 
affected  by  the  motives  with  which  they  are  alleged  to  have  per- 
formed their  duty. 

The  statement  of  Mr.  Justice  Field,  in  the  case  of  Bradley  v. 
Fisher,  13  Wall.,  335 — speaking  now  for  the  Supreme  Court 
of  the  United  States — ^has  been  often  quoted.  I  find  it  quoted 
very  frequently  in  different  cases  and  it  may  not  be  amiss  to 
quote  it  here : 

**  Controversies  involving  not  merely  great  pecuniary  interests, 
but  the  liberty  and  character  of  the  parties,  and  consequently 
exciting  the  deepest  feelings,  are  being  constantly  determined 
in  those  courts,  in  which  there  is  great  conflict  in  the  evidence 
and  great  doubt  as  to  the  law  which  should  govern  their  decision 
It  is  this  class  of  cases  which  impose  upon  the  judge  the  se- 
verest labor,  and  often  create  in  his  mind  a  painful  sense  of  re- 
sponsibility. Yet  it  is  precisely  in  this  class  of  cases  that  the 
losing  party  feels  most  keenly  the  decision  against  him,  and  most 
readily  accepts  anything  by  the  soundness  of  the  decision  in 
explanation  of  the  action  of  the  judge.  Just  in  proportion  to 
the  strength  of  his  convictions  of  the  correctness  of  his  own 
view  of  the  case  is  he  apt  to  complain  of  the  judgment  against 
him,  and  from  complaints  of  the  judgment  to  pass  to  the  ascrip- 
tion of  improper  motives  to  the  judge.  When  the  controversy  in- 
volves questions  affecting  large  amounts  of  property  or  re- 
lates to  a  matter  of  general  public  concern, ^or  touches  the  in- 
terests of  numerous  parties,  the  disappointment  occasioned  by  an 
adverse  decision  often  finds  vent  in  imputations  of  this  char- 
acter, and  from  the  imperfection  of  human  nature  this  is  hardly 
a  subject  of  wonder.  If  civil  actions  could  be  maintained  in 
such  cases  against  the  judge,  because  the  losing  party  should 
see  fit  to  allege  in  his  complaint  that  the  acts  of  the  judge  were 
done  with  partiality,  or  maliciously,  or  corruptly,  the  protection 
essential  to  judicial  independence  would  be  entirely  swept 
away.  Few  persons  sufficiently  irrated  to  institute  an  action 
against  a  judge  for  his  judicial  acts  would  hesitate  to  ascribe 
any  character  to  the  acts  which  would  be  essential  to  the  mainte- 
nance of  the  action. 
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**If  upon  such  allegations  a  judge  could  be  compelled  to  an- 
swer in  a  civil  action  for  his  judicial  acts,  not  only  would  his 
oflSee  be  degraded  and  bis  usefulness  destroyed,  but  he  would 
be  subjected  for  his  protection  to  the  necessity  of  preserving 
a  complete  record  of  all  the  evidence  produced  before  him  in 
every  litigated  case,  and  of  the  authorities  cited  and  arguments 
presented,  in  order  that  he  might  be  able  to  show  to  the  judge 
before  whom  he  might  be  summoned  by  the  losing  party — and 
that  judge  perhaps  one  of  an  inferior  jurisdiction — that  he  ha4 
decided  as  he  did  with  judicial  integrity;  and  the  second  judge 
would  be  subjected  to  a  similar  burden,  as  he  in  his  turn  might 
also  be  held  amenable  by  the  losing  party." 

The  exception,  therefore,  to  this  rule  exists  only  in  those  cases 
where  the  judge  acts  without  jurisdiction,  for  the  judge  in  such 
case  would  be  a  mere  trespasser  and  he  is  disrobed  of  his 
cloak  of  protection.  He  is  acting  where  he  haa  no  right  to  act 
and  as  a  mere  individual.  In  such  cases  a  judge  may  be  held 
liable. 

In  this  case,  it  is  claimed  that  Judge  Middle  ton  did  not  have 
jurisdiction  and,  therefore,  he  may  be  held  liable  as  a  matter  of 
law.  I  think  this  is  founded  upon  a  misconception  of  what  is 
meant  by  jurisdiction.  Jurisdiction  by  virtue  of  law  is  one 
thing  and  jurisdiction  by  virtue  of  the  existence  of  certain  es- 
sential facts  is  another  thing.  In  this  case,  as  a  matter  of  law, 
the  defendant  in  this  case.  Judge  Middleton,  had  jurisdiction. 
That  is  to  say,  he  had  jurisdiction  of  the  subject-matter,  it  be- 
ing his  particular,  sole  and  exclusive  province  to  hear  divorce 
cases,  and  he  also  had  jurisdiction  of  the  parties  by  reason  of 
the  fact  that  each  party  was  before  the  court.  It  is  required 
by  statute  that  a  divorce  shall  not  be  granted  to  any  person  un- 
less that  person  has  resided  for  one  year  in  this  state.  Unless  the 
judge  therefore  finds,  as  a  matter  of  fact,  that  that  is  true,  he 
will  have  no  right  to  pass  upon  the  merits  of  the  divorce  case, 
however  aggravated  a  case  may  be  presented.  But  whose  duty 
is  it  to  pass  upon  that  question  of  fact  ?  That  of  the  common 
pleas  judge  hearing  the  case ;  and  having  heard  the  evidence,  it 
becomes  solely  and  exclusively  a  part  of  his  discretion  to  de- 
termine whether  or  not  the  facts  presented  establish  that  the 


474  FRANKLIN  COUNTY  COMMON  PLEAS. 

MacBride  v.  Gould  et  al.  [Vol.  Ill,  N.  S. 

plaintiff  did  have  a  residence  of  one  year  in  the  state  of  Ohio. 
If,  as  a  matter  of  fact,  from  all  of  the  evidence  adduced,  the 
circuit  court  or  any  other  appellate  court  should  be  of  a  different 
opinion,  nevertheless,  they  are  without  jurisdiction  to  reverse 
that  particular  finding  of  the  judge,  and  if  it  were  a  case  which 
they  might  review,  the  rule  of  liability  would  be  the  same. 
Therefore,  the  common  pleas  court  had  the  right,  and  it  was 
within  its  discretion,  to  determine  from  the  evidence  adduced 
whether  or  not,  as  a  matter  of  fact,  from  all  of  the  facts  pre- 
sented, the  plaintiff  had  a  residence  in  this  state.  The  same  is 
true  with  reference  to  what  degree  and  to  what  extent  the  trial 
court  in  such  cases  will  require  corroborative  proof.  It  is 
within  the  discretion  of  the  judge.  The  statute  is  directory. 
It  is  the  duty  of  the  judge  in  each  particular  case  to  exercise 
discretion.  It  is  not  unfrequently  the  case — especially  in  the 
smaller  communities — where  the  judge  has  a  personal  acquaint- 
ance with  the  parties  to  the  divorce  suit,  to  say  to  the  at- 
torneys: **I  have  known  the  plaintiff  in  this  case  so  many 
years  and  you  need  not  bring  any  more  witnesses  to  show  the 
ii:ood  character  of  the  plaintiff."  On  the  other  hand  I  know  in 
my  own  experience — and  it  is  probably  true  with  other  judges — 
where  three  or  four  witnesses  have  come  forward  and  testified 
to  the  good  character  of  the  party,  but  the  judge  personally 
knows  the  character  of  the  party  to  be  vicious  and  bad,  and  has 
refused  a  divorce,  thus  exercising  that  discretion  and  judgment 
to  which  I  have  referred,  not  depending  upon  the  testimony 
at  all,  but  disregarding  it. 

It  follows  from  the  view  entertained  upon  this  subject,  that 
the  contention  of  counsel  by  Judge  Middleton  that  he  ought 
not  be  held  in  this  case,  is  right.  But  he  has  seen  fit  of  his 
own  volition  for  the  good  of  society,  as  well  as  for  his  own  char- 
acter and  reputation,  to  submit  to  this  investigation,  and  asks 
for  the  opinion  of  this  court  upon  the  evidence  that  may  be 
adduced  against  him. 

As  to  Judge  Middleton,  perhaps  it  is  a  mere  voluntary  act  on 
the  part  of  this  court,  and  yet  I  think  it  requires  very  little  ex- 
planation from  me  in  announcing  that  the  evidence  adduced 
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in  this  ease  has  not,  in  any  degree  whatever,  connected  him  with 
any  of  these  charges  made  in  the  petition;  that  is  to  say,  there 
is  not  a  scintilla  of  evidence,  and  if  inference  to  the  opposite  ef- 
fect might  be  drawn  from  the  evidence  adduced  here,  then  no 
judicial  officer  is  safe  in  deciding  any  case  either  for  the  plaint- 
iff or  for  the  defendant,  unless  the  counsel  and  parties  in  the 
case  agree  with  the  court  in  its  decision.  As  a  matter  of  law, 
therefore,  for  the  two  reasons  given,  I  must  sustain  the  motion 
in  behalf  of  Judge  Middleton. 

The  question  then  arises  as  to  whether  or  not  the  contention 
of  defendant's  counsel  is  correct  that  all  of  the  other  six  de- 
fendants must  likewise  be  discharged  for  that  reason  only.  In 
civil  cases,  as  distinguished  from  criminal  cases,  where  conspir- 
acy is  charged,  the  gravamen  of  the  offei^se  is  not  the  con- 
spiracy, but  the  actual  injury  done, 

I  read  from  the  6th  American  &  English  Encyclopaedia 
of  law,  at  piage  872 : 

**  Conspiracy  in  its  civil  aspect,  considered  as  the  ground  of 
an  action  on  the  case  for  damages,  partakes  of  none  of  the 
distinguishing  characteristics  of  the  criminal  offense. 

**And  a  civil  action  for  damages,  it  has  been  held,  suffered 
by  reason  of  a  conspiracy,  might  be  instituted  against  a  single 
defendant,  or  if  brought  against  several,  a  verdict  against  one 
and  in  favor  of  the  others  would  not  necessarily  be  improper. 

*  *  It  would  seem,  however,  even  in  the  case  of  the  civil  action, 
that  where  the  defendants  are  charged  with  having  done  the 
plaintiff  an  injury  which  could  only  have  been  inflicted  by  the 
joint  action  and  mutual  co-operation  of  the  defendants,  the 
proof  must  implicate  all,  or  enough  to  have  done  the  injury 
charged.'* 

I  conceive  it  possible,  therefore,  that  even  with  the  common 
pleas  judge  out  of  this  case,  the  plaintiff  might  make  a  case 
against  the  other  six  or  a  less  number,  and  therefore,  for  that 
reason  alone  I  do  not  feel  disposed  in  dismissing  these  defend- 
ants. 

Coming  now  to  the  case  as  made  against  the  other  six  de- 
fendants, it  is  admitted  that  sometime  prior  to  the  institution 
of  this   divorce   proceeding,   to-wit,   on   November   6,    1903,   a 
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written  agreement  w«8  made  between  the  plaintiflf  in  this  case 
and  his  wife.  The  substance  of  this  agreement  is  that  they  sep- 
arate from  each  other.  She  agreed  to  relieve  him  of  all  respon- 
sibility as  head  of  the  house,  for  any  expenses  for  maintenance 
of  the  children.  He  agreed  to  give  her  the  exclusive  control 
and  possession  of  the  children.  She  agreed  to  give  him  $4,000 
in  settlement  of  their  property  relations,  and  finally  they  both 
agreed  that  she  should  get  a  divorce  and  he  would  not  oppose  it. 
Some  three  or  four  months  later  she  actually  instituted  the 
case  for  divorce  which  is  the  basis  of  this  action.  He  says  on 
his  part  that  he  was  not  in  earnest;  that  this  agreement  was 
entered  into  by  him  for  the  purpose  of  using  it  at  any  time  he 
might  see  fit  to  prevent  her  from  getting  a  divorce,  being  ad- 
vised it  would  be  preventive  of  that  action.  That  she  be- 
lieved it  and  acted  upon  it  there  is  no  question.  That  both  of 
them  fulfilled  it,  so  far  as  her  paying  him  the  $4,000  is  con- 
cerned, and  relieving  him  from  any  further  expenses,  and  giv- 
ing her  the  custody  of  the  children,  and  further,  tbat  they  both 
carried  it  out  tx)  the  extent  of  separating,  there  is  no  dispute. 

There  has  been  some  misconception  here  as  to  the  extent  of 
taint  in  this  agreement.  This  agreement  is  valid  as  to  the  cus- 
tody of  these  children.  It  is  valid  as  to  the  alimony  feature 
of  it.  It  is  valid  as  to  their  agreement  to  separate  from  each 
other.  It  is  valid  so  far  as  the  two  parties  themselves  are  con- 
cerned— as  to  her  agreement  to  support  the  children  and  re- 
lieve him  from  that  duty. 

What  is  a  collusive  agreement?  I  read  from  Stewart  on 
Marriage  and  Divorce,  Section  302,  which  gives  a  very  terse 
and  apt  illustration : 

'* Collusion  is  the  parties'  agreement  to  make  up  a  case  for 
the  purpose  of  obtaining  a  divorce.  Collusion  may  be  active, 
as  where  one  of  the  parties  agrees  with  the  other  that  he  will 
commit  the  act  complained  of  to  give  her  a  cause  for  divorce, 
or  passive,  as  where  the  uunderetanding  is  that  the  defendant 
shall  suppress  facts  which  might  constitute  a  good  defense." 

I  might  add  to  that  definition,  it  would  also  be  collusive  where 
the  parties  agreed  to  manufacture  false  testimony.     None  of 
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these  three  elements — the  two  given  by  Stewart  or  the  one  I 
have  added — are  embraced  in  this  contract.  The  only  part  of 
this  contract,  therefore,  which  may  be  considered  as  a  nullity 
is  that  part  where  they  agreed  with  reference  to  a  divorce. 
The  courts  ignore  that  and  treat  it  as  a  nullity.  It  is  not  an 
offense  against  the  law.  It  is  an  agreement  which  ignorant 
people  often  make.  They  are  not  punishable  for  it,  but  the  law 
will  not  enforce  it.  And  further  than  that,  the  court,  upon  not- 
ice of  such  an  agreement  for  divorce,  will  scan  all  the  more 
closely  the  testimony  offered  and  may  exercise  the  discretion 
in  a  punitive  way,  and  therefore  as  a  preventive  measure  by 
refusing  a  decree. 

I  will  briefly  quote  from  the  9th  American  &  English  En- 
cyclopaedia of  Law,  at  page  832 : 

**  Collusion  is  a  conspiracy  of  the  husband  and  wife  to  obtain 
a  divorce  by  suppression  of  the  facts  or  by  false  or  manufac- 
tured testimony." 

Beading  from  page  833 : 

**But  a  case  for  divorce  will  not  be  dismissed,  however, 
where  one  of  the  parties  discloses  all  the  facts  to  the  court  and 
contests  the  case  in  good  faith." 

That  is  to  say,  where  a  person  had  unlawfully  and  almost 
corruptly,  we  will  say,  agreed  to  suppress  testimony  or  to  man- 
ufacture testimony,  comes  into  court  and  shows  an  agreement 
to  the  court  and  explains  it  and  then  presents  a  meretorious 
case,  the  court  will  not  necessarily,  as  a  punitive  and  preventive 
measure,  refuse  a  decree  for  divorce.  If  any  other  doctrine 
should  be  maintained  it  would  simply  follow  that  two  parties 
who  would  make  a  collusive  agreement  for  divorce  would  for- 
ever afterwards  be  precluded  from  getting  a  divorce,  however 
much  one  or  the  other  may  have  been  entitled  to  it. 

In  the  case  at  bar,  that  part  of  the  agreement  presenting  the 
infirmity  reads  as  follows : 

'*The  object  of  this  agreement  is  solely  for  the  purpose  of 
amicably  obtaining  a  divorce  and  continuing  our  friendly  re- 
gard." 
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So  far  there  is  no  suppression  of  the  facts  or  manufaeture  of 
new  evidence.  There  is  no  agreement  to  suppress  facts.  The 
effect  of  such  an  agreement  as  this,  therefore,  is  as  I  see  it, 
that  the  court  might  in  its  discretion  as  a  punitive  measure  re- 
fuse or  more  likely  it  might  scan  more  carefully  and  give  the 
strictest  circumspection  to  all  of  the  testimony  adduced,  es- 
pecially if  the  defendant  himself  should  not  appear. 

The  next  point  I  wish  to  pass  upon  is  whether  or  not  the 
plaintiff  himself  agreed  to  that  separation.  That  he  made  his 
wife  believe  it  was  thoroughly  established  in  this  case.  In  fact, 
it  is  not  disputed  that  he  did  everything  under  that  agreement 
himself  as  therein  provided.  His  appearance  at  the  di- 
vorce case  is  not  disputed.  If  it  be  that  he  did  agree  to  this 
contract  and  acted  under  it,  it  would  necessarily  follow,  as  a 
matter  of  law,  that  he  could  not  afterwards  complain  or  ask  any 
judgment  in  damages  for  its  consummation .  This  follows  un- 
der the  well-known  principle  of  the  law,  that  he  who  consents 
or  contributes  to  his  own  injury  can  not  recover  for  it.  Again, 
if  the  payment  of  $1,500  made  by  the  wife  through  her  attor- 
neys to  the  plaintiff,  after  this  divorce  case  was  over,  was  done, 
as  claimed  by  plaintiff,  for  the  purpose  of  preventing  him  from 
testifying,  and  he  carried  that  agreement  out  and  did  not  tes- 
tify, but  did  take  the  money,  another  reason  exists,  equally  po- 
tent, which  would  prevent  him  from  recovering.  And  if  the 
payment  of  that  $1,500  by  the  wife  to  him  was,  as  claimed, 
reprehensible,  it  involved  the  plaintiff,  as  well  as  the  other 
parties  to  it,  and  participation  therein  would  unquestionably 
estop  him  from  maintaining  this  action.  In  explanation  of 
both  of  these  matters — the  signing  of  the  agreement  and  his 
acceptance  of  this  $1,500 — ^the  plaintiff  explains  that  he  so 
acted  for  a  different  purpose  and  was  not  intending  to  be  bound 
by  it.  I  do  not  believe  the  law  will  permit  such  a  defense  to  be 
set  up  against  a  solemn  agreement  made  by  a  man  with  his 
wife  with  respect  to  the  custody  of  his  children  and  the  mainte- 
nance of  them  and  their  property  rights,  especially  where  the 
execution  of  that  part  of  the  agreement  with  reference  to  prop- 
erty rights  have  been  carried  out.     No  principle  of  law  which 
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I  can  invoke  will  countenance  that  defense.  He  will  not  be 
permitted  afterwards  to  say  that  he  was  not  in  earnest  because, 
if  he  were  so  permitted,  then  every  solemn  legal  instrument 
which  might  be  lawfully  executed  between  the  parties  could 
just  as  easily  be  set  aside  and  held  for  naught  by  one  of  the 
parties  to  the  agreement  so  testifying.  Is  that  sufficient  testi- 
mony to  go  before  this  jury  and  save  this  plaintiff  from 
estoppel,  which  must  follow  if  he  had  not  so  testified?  It  is  clear 
to  me  that  if  this  jury  is  to  adopt  the  plaintiff's  explanation  for 
his  signing  this  agreement  for  separation,  and  of  his  accept- 
ance of  the  $4,000,  and  his  acceptance  of  the  $1,500,  and  his 
reasons  for  not  testifying  in  court,  in  the  face  of  all  the  evi- 
dence that  has  been  adduced  here,  it  would  be  the  duty  of  the 
oourt  to  set  such  verdict  aside.  If  the  evidence  of  the  former 
attorneys  for  the  plaintiff  as, to  this  conduct  in  defending  him 
in  the  divorce  case  be  true,  no  cAse  of  any  kind  is  made.  If  the 
plaintiff's  testimony  as  to  his  transaction  and  dealings  with  these 
two  attorneys  be  true,  he  may  have,  to  some  extent,  tended  to 
establish  a  case  against  them  for  malpractice  and  which, 
of  course,  I  can  not  consider  here.  The  a«ts  and  the  things 
brought  out  by  plaintiff  in  evidence  here  are  referable  to 
and  consistent  with  proper  motives  so  far  as  this  case  is  con- 
cerned, and  waiving  the  rule  that  such  motives  should  be  fa- 
vored rather  than  a  wrong  motive  impugned,  it  would  do  vio- 
lence to  law,  logic  and  reason  to  deduce  from  the  evidence  ad- 
duced here  any  such  wrongful  acts  as  are  charged  in  this  peti- 
tion. Whether  or  not  there  is  a  scintilla  of  evidence  here  to  es- 
tablish this  case  I  need  not  at  this  time  discuss  or  determine. 
It  is  suflBcient  for  me  to  say  that  the  rule  which  I  have  adopted 
and  which  I  expect  the  Supreme  Court  of  Ohio  will  adopt,  is 
that  the  court  must  sit  as  something  more  than  a  mere  moder- 
ator; and  if  the  evidence  so  far  adduced  is  in  the  opinion  of 
this  court  not  suflBcient  to  sustain  a  verdict,  and  if,  therefore,  at 
the  conclusion  of  all  the  evidence  the  court  would  be  com- 
pelled to  set  the  verdict  aside  if  for  plaintiff,  it  is  useless  to 
take  further  time  and  have  the  defendants  adduce  their  testi- 
mony.    All  the  federal  oourts,   and   I  believe  every  state   in 
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the  Union  (except  Ohio  and  one  other),  as  well  as  the  logic  of 
the  subject,  have  eliminated  the  scintilla  rule  from  the  law  of 
evidence,  and  I  believe  the  practice  in  Ohio,  in  fact  if  not  in 
open  announcement,  has  come  to  this  view. 

For  the  several  reasons  given  I  instruct  the  jury  to  return  a 
verdict  for  the  defendants. 

C.  C.  P(wey,  for  plaintiff. 

H,  J,  Booth,  for  defendants. 


LIABILITY  or  MUNICIPAUTY  FOR  ASSAULT  BY  ONE 
OF  ITS  EMPLOYES. 

L Common  Pleas  Court  of  Licking  County.] 

William  E.  Bloom  v.  City  op  Newark,  Ohio. 

Decided,  April  Term,  1905. 

Municipal  Corporations — Liability  of — For  Tort  of  Employe — Must  be 
Decided  from  Nature  of  the  Employment — Assault  hy  Care-taker 
of  Park — Committed  tohile  Acting  in  Line  of  His  Duty. 

A  municipality  is  liable  in  damages  for  an  assault  committed  by  the 
custodian  or  care-taker  of  a  public  park,  where  the  assault  is  com- 
mitted by  such  employe  while  acting  in  the  line  of  duty. 

Seward,  J.    (orally). 

The  case  of  William  E.  Bloom  v.  Oity  of  Newark  is  submitted 
to  the  court  upon  a  general  demurrer  to  the  petition.  The 
petition  alleges  that  the  city  of  Newark  is  a  municipal  corpora- 
tion; that  it  maintains  and  owns  a  certain  park  known  as  the 
OouiTt  House  Park;  that  around  this  Oourt  House  Park  is  a 
pavement,  and  that  on  the  inside  of  the  pavement  are  certain 
iron  seats  used  by  the  public  for  rest  and  repose  on  certain  occa- 
sions ;  that  it  had  in  its  employ  John  P.  Lederer  as  a  custodian 
and  care-taker  of  said  park  and  grounds ;  tiiat  his  duties  were  to 
keep  the  park  clean,  the  pavement  clean  and  free  from  objec- 
tionable articles;  that  Bloom  was  sitting  on  one  of  these  seats 
on  the  inside  of  the  pavement;  that  Lederer,  while  in  the  dis- 
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charge  of  his  duties  and  acting  in  his  capacity  as  a  care-taker 
and  custodian,  assaulted  and  beat  the  plaintiff  with  a  club  upon 
his  refusal  to  leave  or  remove  from  one  of  the  seats.  He  claims 
damages  in  the  sum  of  $2,500. 

The  general  demurrer  interposed  to  this  petition  raises  the 
question  of  whether,  conceding  these  facts  to  be  true,  the  plaint- 
iff can  peoover.  Is  a  municipal  corporation  liable  for  the  results 
of  an  assault  and  battery  committed  by  one  of  its  emptoyes  or 
servants  sustaining  the  relation  to  it  that  Lederer  sustained  to 
this  city  at  that  time? 

According  to  this  petition,  this  was  a  tort  committed  upon  the 
plaintiff  by  Lederer,  w'ho  was  then  acting  as  care-taker  and  cus- 
todian of  this  park.  The  single  question  raised  by  the  demur- 
rer is  as  to  whether  the  city  is  liable  in  damages  for  such  a  tort 
by  an  employe  or  officer  while  engaged  in  the  duties  of  his  em- 
ployment; and  this  question  must  be  determined  from  the  nature 
of  that  employment.  There  are  two  kinds  of  functions  to  be 
performed  by  a  municipal  corporation.  One  is  where  the  munic- 
ipality, for  which  the  agent  or  servant  is  acting,  is  engaged  in 
carrying  out  some  governmental  function.  That  is,  such  as  is 
imposed  or  required  for  the  protection  and  benefit  of  the  gen- 
eral public,  not  having  regard  to  any  particular  benefit  to  be 
derived  by  the  municipality  as  a  corporate  body  or  the  citizens 
in  their  collective  capacity  outside  of  their  relation  to  the  sov- 
ereignty of  the  state ;  such,  for  instance,  as  the  duty  to  preserve 
the  peace  and  protect  persons  and  property.  These  are  govern- 
mental functions,  closely  allied  to  the  sovereignty  of  the  state. 
The  state  demands  that  they  shall  be  exercised,  and  the  city  can 
not  be  held  liable  for  wrongs  or  torts  resulting  from  their  exer- 
cise. The  other  kind  is*  where  the  power  is  exercised  for  the 
improvement  of  the  territory  within  the  corporate  limits,  or  the 
transaction  of  such  business,  or  the  doing  of  such  things  as 
inure  to  the  benefit,  pecuniarily  or  otherwise,  of  the  munici- 
pality. In  the  latter  case,  the  municipality  acts  for  itself  and  on 
its  own  responsibility  and  for  the  pecuniary  interests  of  its 
citizens.  The  state  may  grant  it  the  power  to  do  these  things, 
but  it  has  no  interest  in  the  exercise  of  the  power,  and  neither 
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demands  nor  insists  upon  its  exercise.  The  state's  authority  is 
merely  permissive.  In  the  latter  case,  the  municipality  is  liable 
for  its  .ort.  If  L#eaerer  eorues  within  the  latter  class,  then  this 
demurrer  must  be  overruled. 

The  defendant  concedes  in  his  brief  filed  in  this  case  the  cor- 
rectness of  that  proposition.  The  petition  allies  that  Lederer 
was  employed  as  a  custodian  and  care-taker  of  the  park,  and 
that  he  committed  the  assault  while  engaged  in  the  employment 
and  in  furtherance  of  its  object.  Is  the  city  while  engaged  in 
maintaining  and  caring  for  a  park  exercising  a  governmental 
function  for  and  on  behalf  of  the  state.  The  state  gives  it  the 
power  to  lay  out  and  maintain  parks,  but  that  authority  is  per- 
missive only,  to  be  exercised  or  not  as  the  city  sees  fit  And, 
therefore,  the  state  has  no  interest  in  the  power  so  exercised  by 
the  city.  If  Lederer  was  acting  for  the  city,  as  is  alleged,  and 
the  oity,  through  him,  was  merely  attempting  to  beautify  and 
make  more  attractive  the  grounds,  then  the  city  would  be  liable 
for  the  acts  of  licderer  under  such  employment ;  and  if  a  person 
in  his  individual  capacity  would  be  liable,  under  such  circum- 
stances, then  the  city  would  be  liable;  and  on  that  proposition 
I  cite  a  case  in  the  42d  Ohio  State,  625.  I  do  not  think  this  was 
cited  in  the  brief  of  counsel,  although  a  very  excellent  and  ex- 
haustive brief  was  filed.  This  is  the  ease  of  Robinson  v.  Greeti- 
ville — a  suit  brought  for  damages  by  Robinson  against  the  city 
of  Greenville.  It  is  decided  by  Judge  Okey.  I  read  the  third 
branch  of  the  syllabubs : 

**In  relation  to  power  and  privileges  which  are  to  be  exercised 
by  a  municipal  corporation  for  the  improvement  of  the  terri- 
tory within  the  corporate  limits,  and  as  to  which  the  pecuniary 
and  proprietary  interests  of  individuals  are  represented,  the 
liability  of  the  corporation  for  negligence  is  largely,  if  not  en- 
tirely, measured  by  the  liability  of  individuals  for  similar  acts; 
but  with  respect  to  police  powers,  such  as  suppressing  riots  and 
unlawful  assemblages,  such  corporation  is,  in  the  absence  of 
statutory  provision  to  the  contrary,  the  agent  of  the  state,  and 
not  liable  for  a  failure  to  perform  or  negligence  in  performing 
duties  in  that  particular  imposed  by  statute.*' 

Judge  Okey,  on  page  628,  says  (this  is  not  a  case  on  all  fours 
with  the  case  at  bar) : 
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**In  an  action  against  a  municipal  corporation  to  recover  dam- 
ages for  an  injury  to  the  person,  sustained  by  reason  of  the 
negligence  of  the  agents  of  such  corporation,  it  is  important  to 
ascertain  with  precision  the  duty  which  such  agents  failed  to 
perform  or  performed  negligently.  For,  although  such  corpora- 
tions derive  all  their  powers  from  one  source,  namely,  the  Legisla- 
ture, and  necessarily  perform  their  functions  solely  as  agencies, 
yet  there  is  a  m-arked  distinction  as  to  their  liability  for  acts 
of  their  agents,  arising  from  the  different  characters  in  which  the 
corporation  is  charged  with  the  performance  of  duties.  Thus, 
with  respect  to  the  power  to  suppress  riots  and  assemblages  of 
disorderly  persons,  it  has  been  uniformly  held,  in  the  absence 
of  statutory  provisions  to  the  contrary,  that  the  corporation  is  a 
mere  agency  of  the  state,  and  not  liable  for  negligence  in  the 
performance  of  such  duties.  Upon  this  principle  it  has  been 
held  that  there  is  no  corporate  liability  for  the  acts  of  a  mob, 
although  the  charter  contains  this  provision  as  to  the  duties  of 
council,  that  *it  shall  be  their  duty  to  regulate  the  police  of  the 
city,  preserve  the  peace,  prevent  riots,  disturbances  and  disor- 
derly assemblages.'  Then  he  quotes  the  12th  Ohio  St.,  375, 
which  is  cited  in  the  brief  of  plaintiff's  counsel. 

**Nor  is  such  corporation  liable  to  an  individual  for  damages 
resulting  from  a  failure  to  provide  the  necessary  agencies  for 
extinguishing  fires,  or  for  negligence  of  officers  and  others  con- 
nected with  the  fire  department,  although  the  obligation  to  per- 
form such  duties  is  imposed  by  statute  (Wheeler  v.  Cincmna4i, 
19  Ohio  St.,  19) ;  nor  is  a  city  liable  for  failure  to  enforce  an 
ordinance  with  respect  to  the  storage  of  oils,  although  its  agents 
had  notice  of  the  failure  to  observe  the  ordinance,  and  notwith- 
standing the  fact  that  by  reason  of  such  non-observance,  the 
property  of  a  citizen  of  the  corporation  was  destroyed. 

**But  concerning  the  po;wers  and  privileges  which  are  to  be 
exercised  for  the  improvement  of  the  territory  wdthin  tbe  corpo- 
rate limits,  and  as  to  which  the  pecuniary  and  proprietary  in- 
terests of  individuals  are  represented,  as  the  construction  of  a 
bridge,  or  placing  water  mains  in  a  street,  the  liability  of  the 
corporation  for  negligence  is  largely,  if  not  entirely,  measured 
by  the  liability  of  individuals  for  similar  acts.  This  principle 
was  applied  in  Newark  v.  Fry,  decided  by  this  court  March  2'2, 
1881." 

That  is  a  case  of  a  fire  on  West  Main  street,  which  occurred 
by  reason  of  the  testing  of  a  fire  apparatus.  Mr.  Jones  is  famil- 
iar with  that  case.  The  Supreme  Court  held  that  the  city  was 
liable. 
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**The  council  of  the  city  of  Newark,  being  authorized  to 
*  guard  against  injuries  by  fire,'  and  to  purchase  fire  engines, 
etc.,  *and  all  other  apparatus  and  instruments  as  shall  be  deemed 
necessary  to  the  extinguishment  of  fires.'  " 

The  court  held  the  city  liable  in  that  case.  That  case  is  re- 
ferred to  in  58  Ohio  State,  and  they  say,  the  principle  an- 
nounced in  that  case  is  not  the  law  {Xcwark  v.  Fry) — substan- 
tially so.  I  refer  to  this  case  because  it  speaks  of  the  different 
functions  of  a  municipality.    The  court  says : 

*  *  The  ground  on  which  the  non-liability  of  municipal  corpora- 
tions is  placed  in  such  cases,  is  that  the  power  conferred  on  them 
to  establish  a  department  for  the  protection  of  its  citizens  from 
fire,  is  of  a  public  nature,  and  liability  for  negligence  in  its 
performance  does  not  attach  to  the  municipality  unless  imposed 
by  statute.  The  non-liability  of  the  city  in  such  cases  rests 
upon  the  same  reasons  as  d-oes  that  of  the  sovereign  exercising 
like  powers' ;  and  are  distinguished  fmm  those  cases  in  which 
powers  are  conferred  on  cities  for  the  improvement  of  their  own 
territory  and  the  property  of  their  citizens.  *  It  is  obvious,  says 
Gholson,  J.,  12  Ohio  St.,  375,  that  there  is  distinction  between 
those  powers  delegated  to  municipal  corporations  to  preserve 
the  peace  and  protect  person  and  property,  whether  to  be  ex- 
ercised by  legislation  or  the  appointment  of  proper  oflScers,  and 
those  powers  and  privileges  which  are  to  be  exercised  for  the 
improvement  of  the  territory  comprised  within  the  limits  of 
the  corporation,  and  its  ad-aptation  to  the  purposes  of  residence 
and  business.  As  to  the  first,  the  municipal  corporation  repre- 
sents the  state,  discharging  the  duties  incumbent  on  the  state. 
As  to  the  second,  the  municipal  corporation  represents  the  pecu- 
niary and  proprietary  interests  of  individuals.  As  to  the  first, 
responsibility  for  acts  done  or  omitted,  it  is  governed  by  the 
same  rule  of  responsibility  which  appliCv^  to  like  delegation  of 
powers;  as  to  the  second,  the  rules  which  govern  the  responsi- 
bility of  individuals  are  properly  applicable.' 

*'But  it  is  claimed  that  the  question  of  the  city's  liability  in 
this  case  is  settled  in  this  state  by  the  case  of  Newark  v.  Fry, 
This  is  an  unreported  case,  referred  to  by  Okey,  J.,  in  deliver- 
ing the  opinion  in  Bohinson  v.  Greenville^  42  Ohio  St.,  625,  629. 
It  is  not  there  referred  to  as  an  authority  supporting  the  de- 
cision in  that  case,  for  there  the  city  was  held  not  liable  to  a  per- 
son injured  by  the  discharge  of  a  cannon  in  its  streets  by  an 
assemblage  of  disorderly  persons,  on  the  ground  that  the  neglect 
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of  a  city  to  prevent  suoh  assemblages  is  simply  the  neglect  of 
a  govermental  duty.  Newark  v.  Fry  was  referred  to  as  a  case 
falling  within  the  rules  of  municipal  liability  for  the  acts  of  its 
agents.  The  act  complained  of  w^as,  as  in  this  case,  the  testing  of 
an  apparatus  for  the  extinguishment  of  fires,  at  which  members 
of  the  city  council  were  present.  There  was  explosion  from  some 
very  inflammable  materials  used  to  make  a  fire,  which  caused 
the  injury  complained  of,  and  the  city  was  held  liable.  What 
consideration  was  given  to  the  case,  we  do  not  know.  It  is  not 
supported  by  any  of  the  authorities  referred  to;  and  it  is  so 
plainly  contrary  to  the  settled  law  upon  the  subject,  as-  shown  by 
the  authorities,  that  we  do  not  feel  bound  by  it." 

Now,  it  has  been  held  over  and  over  again  in  Ohio,  that  a 
private  corporation  is  liable  for  the  assaults  of  its  servants.  In 
one  case,  a  railroad  case,  where  a  conductor  was  putting  a  pas- 
senger off  of  a  car  and  assaulted  him  unnecessarily,  the  railroad 
company  was  held  liable.  Applying  this  to  the  decision  in  the 
42d  Ohio  State,  if  the  railroad  company  is  liable  in  a  case  of  that 
kind,  or  a  private  corporation,  or  an  individual,  would  be  liable 
under  the  same  circumstances,  then,  according  to  the  42d  Ohio 
State  the  city  would  be  liable. 

The  court  overrules  this  demurrer,  and  exceptions. 

Jones  &  Jo7ies,  J.  Howard  Jones  and  Wayne  Collier,  for 
plaintiff. 

Phil  B,  Smythe,  for  defendant. 


FACTS  NECESSARY  TO  WARRANT  EXTRADITION. 

[Common  Pleas  Court  of  Franklin  County.] 

In  re  Application  op  Geo.  F airman. 

Decided,  September  25,  1905. 

Extradition — Power  of  Courts  to  Interfere — Facta  Warranting  the  Issue 
of  a  Warrant— Requirement  as  to.  Satisfied,  When,— Criminal  Law 
— Habeas  Corpus. 

1.  Under  the  law  of  Ohio,  with  reference  to  extradition,  the  facts 

which  constitute  the  crime  must  be  made  to  appear,  unless  the  ap- 
plication is  based  upon  an  indictment  by  a  grand  Jury. 

2.  This  requirement  is  not  satisfied  by  a  formal  affidavit  charging  the 

offense  fn  the  language  of  the  statute,  but  must  be  met  by  facts 
necessary  to  make  out  the  crime  charged. 
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The  power  of  courlB  to  interfere  and  examine  the  grounds 
upon  which  the  governor  of  a  state  has  allowed  the  warrant  for 
the  extradition  of  one  of  its  citizens  to  another  state,  is  justified 
by  both  reason  and  authority.  Hawley  on  Interstate  Extradi- 
tion, p.  2S;  In  re  Powell,  20  Fla.,  906;  People  v.  Brady ,  56  N. 
Y.,  182. 

Thus  Mr.  Hawley  says,  p.  28: 

**Any  other  view  would  make  the  executive  authority  omnip- 
otent, and  emasculate,  to  a  great  extent,  the  writ  of  habe^is 
corpus  whereby  the  citizen  is  assured  that  he  shall  not  be  de- 
prived of  his  liberty,  but  by  the  law  of  the  land." 

In  the  case  of  Work  v.  Carritigton,  34  Ohio  St.,  p.  73,  the 
case  of  People  v.  Brady,  56  N.  L.,  above  cited,  was  approved. 
In  the  New  York  case  it  was  said: 

**  Under  the  Constitution  of  the  United  States  the  obligation 
of  a  state  to  deliver  up  a  fugitive  from  justice,  on  demand  of 
the  executive  authority  of  another  state,  arises  when  the  fugi- 
tive is  charged  with  crime  within  the  state  demanding  the  sur- 
render and  having  jurisdiction  of  the  offense.  The  question  of 
his  guilt  or  innocence  is  wholly  immaterial ;  but  there  muM  be  a 
charge  of  a  violation  of  the  criminal  laws  of  the  demanding 
state.  It  is  a  condition  precedent  to  the  obligation  to  surren- 
der that  the  executive  of  the  state,  upon  whom  the  demand  is 
made,  be  apprised  of  the  facts  upon  which  the  duty  deprives. 
When  the  demand  is  supported  by  an  affidavit  as  authorized 
•  •  •  no  less  degree  of  certainty  is  admissible  than  is  re- 
quired in  an  indictment  for  the  same  offense.  If  any  distinction 
exists  the  affidavit  should  be  more  full  and  explicit  and  the  of- 
fense should  be  therein  distinctly  and  plainly  charged." 

The  difference  between  extradition  based  on  an  indictment 
by  a  grand  jury  and  on  affidavits  before  a  magistrate  and  the 
{governor,  are  well  stated  by  Mr.  Hawley,  p.  42  of  his  work  on 
Extradition,  as  follows: 

**  Facts  are  presented  to  the  governor  through  the  medium  of 
ex  lyartc  affidavits,  made  frequently  as  a  matter  of  form,  by  irre- 
sponsible persons,  at  a  long  if  not  a  safe  distance  from  the  place 
where  the' affidavits  are  to  be  used.  Every  one  familiar  with  the 
case  with  which  such  affidavits  are  procured  and  the  carelessness 
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with  which  they  are  sworn  to,  will  readily  see  that  they  form  a 
very  slender  basis  for  the  determination  of  any  question  of 
fact." 

I  think  this  language  applies  forcibly  to  the  affidavits  brought 
here  from  Illinois  to  support  the  extradition  of  George  Pairman 
from  the  state  of  Ohio  to  the  state  of  Illinois  to  answer  an 
alleged  crime  of  rape. 

In  the  first  place  it  should  be  said  that  extradition  should  al- 
ways be  jealously  granted  and  especially  so  in  alleged  cases  of 
rape  where  there  has  been  no  investigation  by  a  grand  jury, 
and  the  warrant  has  not  the  foundation  of  an  indictment,  and 
this  is  especially  so  considering  that  the  crime  is  alleged  to  have 
been  committed  in  Chicago  where  .grand  juries  are  in  almost 
continuous  session. 

Now  what  is  the  case  upon  which  the  warrant  for  the  arrest 
and  extradition  of  Fairman  was  granted  by  the  governor  of 
Ohio. 

First,  there  is  the  affidavit  preferring  the  formal  charge  o^ 
rape,  awom  to  by  Anna  Nichols,  who  does  not  pretend  to  have 
seen  "the  act  committed.  Then  there  is  another  affidavit  by  Anna 
Nichols  Vhich  details  certain  conditions  which  she  says  existed, 
which  if  true  would  show  that  the  child  was  affected  with  some 
disease  of  the  blood,  not  necessarily  anything  more,  and  also 
disclosing  alleged  confessions  by  the  child  made  some  two  months 
after  the  alleged  rape  and  some  ten  days  after  Fairman  had  left 
the  state  of  Illinois,  and  his  said  relations  to  the  child  ceased. 

There  is  also  the  affidavit  of  Miss  Anne  Butts  that  she  often 
saw  the  child  in  the  room  of  Fairman,  and  that  on  one  occasion 
the  child  ran  away  from  the  room  and  that  Fairman  was  excited 
and  acted  suspiciously,  although  no  acts  are  detailed. 

This  is  virtually  all  the  testimony  offered  to  the  governor  to 
show  rape  except  the  affidavit  of  the  alleged  victim,  only  seven 
years  of  age,  and  that  affidavit  is  in  no  measure  satisfactorj\ 
There  is  nothing  in  the  record  to  show  that  this  alleged  victim 
knew  the  meaning  of  the  words  ** sexual  intercourse''  and  *' car- 
nal knowledge"  as  used  in  said  affidavit,  and  the  court  will  take 
judicial  notice  that  children  seven  years  of  age  do  not  know  the 
meaning  of  such  words. 
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The  court  finds  that  the  facts  necessary  to  constitute  rape 
are  not  proved  by  prvnia  facie  evidence.  That  the  use  of  the 
words  ** sexual  intercourse'*  and  ** carnal  knowledge"  coming 
from  one  only  seven  years  old  do  not  prove  that  there  was  the 
penetration  necessary  to  constitute  rape.  The  want  of  a  phy- 
sician's affidavit  is  very  signicant  in  this  matter.  Bruises  and 
lacerations  would  naturally  be  expected  but  there  is  no  testimony 
of  any  outside  of  that  of  the  mother  and  daughter,  although, 
it  seems  from  their  testimony  a  physician  was  visited. 

If  the  court  understands  the  rule  in  Ohio  on  the  subject  of 
extradition,  the  facts  which  constitute  the  crime  must  be  made  to 
appear  unless  the  application  is  based  on  an  indictment  by  the 
grand  jury.  Work  v.  Corrington,  34  Ohio  St. ;  People  v.  Brady, 
56  N.  C;  Thomas  v.  Evans,  14  Low  D.  (Ohio),  336. 

This  demand  is  not  satisfied  by  the  formal  affidavit  charging 
the  offense  in  the  language  of  the  statute  but  must  be  met  by  the 
facts  necessary  to  make  out  the  crime  charged. 

The  court  finds  that  the  proceedings  are  defective  in  that  no 
competent  affidavit  or  evidence  of  the  crime  of  rape  was  sum- 
mitted  to  the  governor.  The  court  further  finds  that  said  pro- 
ceedings for  the  extradition  of  Pairman  were  not  instituted  in 
good  faith  for  the  purpose  of  enforcinig  the  criminal  laws  of 
Illinois,  but  for  the  purpose  of  extorting  money  from  Fairman. 
The  said  Pairman  is  therefore  discharged. 

W.  E.  King,  for  the  state. 

C  D,  Saviers,  contra. 
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RIGHTS  or  INTERURBAN  PASSENCEERS  TO  TRANSFERS 
WITHIN  MUNICIPAL  UMITS. 

[Superior  Court  of  Cincinnati,  General  Term.] 

The  City  op  Cincinnati  v.  The  Cincinnati  Street  Railway 
Company  et  al. 

Decided,  October  21,  1905. 

Street  Railways — Construction  of  the  Rogers  Law — And  the  Inter- 
urban  Act — With  Reference  to  Transfers — Consideration  for  a 
Transfer — And  the  Right  to  Demand  it — ^'Traffic'"  Agreement — A 
Misnomer,  When — Classification  of  Passengers  as  Urban  and  Inter- 
urban  xoithout  Warrant — Suit  to  Enforce  Agreement  as  to  Trans- 
fers Embodied  in  Franchise — Authority  of  City  Solicitor  to  Bring 
— Obligations  of  Sub-lessee  Companies — Merger  of  Rights, 

1.  Sub-lessees  equally  with  lessees  of  rights  under  a  street  railway 

franchise  are  bound  by  all  the  limitations  embodied  in  the  grant 
to  the  original  company. 

2.  The  provision  of  Section  1777,  empowering  the  city  solicitor  to  sue 

In  the  name  of  the  city,  "whenever  an  obligation  or  contract  made 
on  behalf  of  the  corporation,  granting  an  easement  or  creating  a 
public  duty,  is  being  evaded  or  violated,"  authorizes  a  suit  by  the 
city  solicitor  to  enjoin  traction  companies  from  refusing  to  give 
or  receive  transfers  In  accordance  with  the  grant  to  the  lessor 
company. 

3.  A  transfer,  Issued  In  accordance  with  the  terms  of  the  franchise 

granted  to  the  Cincinnati  Street  Railway  Company  under  the 
Rogers  Law,  Is  not  a  privilege,  but  a  right  to  continue  the  jour- 
ney, if  the  passenger  so  desires,  over  a  connecting  line  running 
in  the  same  general  direction  within  the  city  limits. 

4.  There  is  no  warrant  in  the  legislation  providing  for  intra  and  extra 

urban  railways  for  the  theory  of  classification  of  municipal  and 
interurban  passengers  on  any  basis  which  would  discriminate  In 
favor  of  one  as  against  the  other  with  respect  to  rights  of  transfer 
on  railways  within  the  city  limits;  on  the  contrary,  within  the 
city  limits  urban  and  interurban  passengers  have  precisely  the 
same  rights  as  to  transportation. 

HosEA,  J. ;  Ferris,  J.,  and  Hoffheimer,  J.,  concur. 
The  petition  set  forth,  in  substance,  that  on  August  13,  1896, 
the  Cincinnati  Street  Railway  Company,  by  virtue  of  certain 
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resolutions  of  the  Board  of  Administration  of  the  City  of  Cin- 
cinnati, adopted  under  and  in  pursuance  of  an  act  of  the  General 
Assembly  of  Ohio,  passed  April  26,  1895,  known  as  the  *' Rogers 
Law,'*  rearranged  its  routes  and  was  granted  certain  exten- 
sions of  time  upon  its  franchises  and  certain  territorial  exten- 
sions of  its  street  railway  routes;  and  that  in  connection  there- 
with, and  as  a  condition  precedent  and  consideration  for  such 
grants  and  privileges,  said  railway  company  agreed  to  give, 
upon  demand,  to  any  person  paying  a  cash  fare,  a  transfer  good 
for  passage  over  routes  extending  in  the  same  general  direc- 
tion ;  and  that  such  condition  being  duly  accepted  by  said  street 
railway  company,  became  binding  upon  it  and  upon  the  asso- 
ciated defendant,  the  Cincinnati  Traction  Company,  its  lessee. 

That  subsequently,  by  virtue  of  certain  traflBc  agreements  be- 
tween the  said  traction  company  and  certain  interurban  street 
railway  companies,  namely,  the  Cincinnati  &  Eastern  Company 
and  the  Rapid  Railway  Company,  whose  rights  in  the  premises 
have  been  assigned  to  and  acquired  by  the  Interurban  Railway 
&  Terminal  Company,  which  is  made  a  co-defendant,  the  latter 
company  is  operating  cars  from  a  terminal  depot  on  Sycamore 
street  to  a  point  in  Warren  county,  Ohio,  and  also  to  New  Rich- 
mond, Ohio ;  that  said  cars  use,  in  the  latter  case,  a  substantial 
portion  of  the  so-ealled  East  End  route,  and  in  the  former  case 
portions  of  the  so-called  Walnut  Hills  cable  route  and  the 
so-called  Mt.  Auburn  cable  route. 

The  petition  then  alleges  that  the  defendant  interurban  com- 
panies, operating  cars  over  the  routes  and  parts  of  routes  desig- 
nated, refused  to  receive  /for  passage  transfers  given  by  the 
traction  company,  which  would,  by  the  terms  of  the  Rogers 
Law  resolutions,  be  good  for  passage  over  the  route  or  routes  so 
traversed;  and  that  said  Interurban  Railway  &  Terminal  Com- 
pany, in  the  operation  of  cars  over  said  tracks,  refuses  to  give 
transfers  to  routes  of  the  traction  company,  as  provided  in  said 
resolutions;  and  pra>s  that  the  defendant  be  required  to  specifi- 
cally perform  the  conditions  of  said  Rogers  Law  resolutions  of 
August  13th,  1896 ;  or,  in  default  thereof,  that  the  operation  of 
said  cars  be  enjoined. 
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The  demurrer  filed  to  said  petition  involves: 

First.  The  objection  of  misjoinder  as  to  (a)  parti^es  defend- 
ant, (b)  causes  of  action,  (c)  separate  causes  of  action  against 
several  defendants;  and 

Second.  That  the  petition  does  not  state  facts  sufficient  in  law 
to  constitute  a  cause. of  action. 

Following  the  course  adopted  by  counsel  in  argument,  we 
will  consider  the  last  mentioned  objection  first,  because  it  raises 
the  principal  question  in  the  case.  As  the  demurrer  admits  the 
truth  of  the  facts  pleaded  it  must  be  assumed  as  true  that  the 
Interurban  Railway  &  Terminal  Company  is  operating  cars 
over  certain  routes  and  tracks  of  the  Cincinnati  Traction  Com- 
pany, lessee  of  the  Cincinnati  Street  Railway  Company,  in  the 
city  of  Cincinnati,  by  virtue  of  certain  agreements  between 
themselves,  and  that  these  parties  refuse  to  interchange  trans- 
fers as  required  by  the  Rogers  Law  resolutions. 

The  full  latitude  allowed  the  various  counsel  in  the  argument 
and  the  extended  ramifications  of  the  various  arguments  ad- 
duced, render  it  impossible  to  follow  these  in  detail  within  rea- 
sonable limits.  We,  therefore,  confine  ourselves  to  as  succinct 
a  statement  of  our  views  as  possible,  having  regard  to  the  diffi- 
culties of  the  subject. 

By  the  terms  of  the  Rogers  Law  resolutions  as  accepted  and 
agreed  to,  the  street  railway  company  was  **  allowed  to  charge 
for  each  passenger  by  it  carried  one  cash  fare  of  five  cents, 
subject  to  the  giving  of  transfers,"  as  specified  in  said  resolu- 
tions. The  provision  for  transfers  specified  the  various  routes, 
and,  in  connection  with  each,  certain  other  routes  to  which 
transfersi  should  be  givten.  Stated  generally,  the  tramsferis 
specified  were  for  the  continuation  of  the  ride  over  connecting 
routes,  extending  in  the  same  general  direction  as  the  route  on 
which  the  cash  fare  was  paid.  The  provision  begins  with  the 
requirement  that  **the  Cincinnati  Street  Railway  Company, 
its  successors  or  assigns,  shall  upon  demand  upon  the  cars  either 
at  the  time  of  payment  of  fare  or  within  three  minutes  there- 
after, issue  transfers  to  its  passengers  who  have  paid  the 
fare  at  the  cash  rate,  and  accept  transfers  good  over  its  various 
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rout^  herein  described  as  follows''— specifying  the  routes  and 
connections  as  above  stated. 

It  is  clear  beyond  dispute,  upon  elementary  considerations, 
that  the  traction  company,  as  lessee  of  the  Cincinnati  Street 
Railway  Company,  is  bound  by  all  the  conditions  and  obliga- 
tions imposed  by  the  Rogers  Law  resolution,  under  and  by  virtue 
of  which  the  right  to  the  occupancy  and  use  of  the  streets  of 
Cincinnati  for  street  railway  purposes  is  derived,  and  this  is 
admitted  by  the  defendants. 

It  would  seem  to  follow,  upon  legal  principles  equally  ele- 
mentary, that  the  traction  company,  as  lessee,  could  gi^ant 
to  a  sub-lessee  of  its  tracks  and  property  no  higher  or  greater 
rights  of  occupancy  and  use  than  it  possesses;  and  that  the 
sub-lessee  could  under  no  circumstances  cognizable  in  equity, 
acquire  a  higher  right  than  that  possessed  by  the  lessee,  because 
it  dealt  with  the  lesee  with  full  knowledge  of  the  legal  relations 
and  respective  rights  of  the  city,  the  street  railway  company, 
and  the  traction  ccmpany,  with  reference  to  the  subject  matter, 
which  were  matters  of  public  record.  The  sub-lessee  would  be 
bound  also  to  take  notice  of  the  source,  character  and  limita- 
tions of  the  power  under  which  the  street  railway  company 
or  the  traction  company — ^both  or  either — assumed  to  grant 
to  it  a  right  to  the  use  of  tracks  and  of  the  streets  through  which 
they  pass,  because  all  are  creatures  of  law  and  can  act  only  as 
the  law  authorizes,  and  acquire  only  such  rights  as  the  law 
permits. 

The  law  under  which  the  contract  involved  in  this  case  was 
made,  as  conceded  by  both  parties,  is  the  act  of  1894  (Sections 
3443-8  to  3443-13  of  the  Revised  Statutes),  commonly  called 
the  **Interurban  Act.''     This  act  provides: 

First.  For  the  occupancy,  by  street  railways  organized  for 
the  purpose,  of  highways  outside  of  municipalities,  by  consent 
of  abutting  owners  and  of  the  authorities  in  charge. 

Second.  For  the  appropriation  of  private  property  w^here 
necessary. 

Third,  For  leases,  purchases  and  traffic  arrangements  with 
street  railways  in  municipalities  into  or  through  which  it  is 
necessary  or  desirable  to  go. 
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Fourth.  For  consolidation  with  such  municipal  street  rail- 
ways. 

Fifth,  For  conforming  the  regulation  and  powers  of  such 
railways  to  those  applicable  to  other  street  railways. 

We  are  concerned  in  the  case  chiefly  with  the  third  section 
of  this  act,  whi-ch  is  as  follows: 

'* Revised  Statutes,  Section  3443-11  [Leases,  purchases  mid 
traffic  arrangements].  Such  companies  shall  have  power  to 
lease,  purchase  or  make  traffic  arrangements  with  any  other 
street  railroad  company  as  to  so  much  of  its  tracks  and  other 
property  as  may  be  necessary  or  desirable  to  enable  them  to 
enter  or  pass  through  any  city  or  village  upon  the  same  terms 
and  conditions  applicable  to  other  street  railroads.  And  any 
existing  street  railroad  company  owning  or  operating  a  street 
railroad  shall  receive  the  cars,  freight,  packages,  or  pavssengers 
of  any  other  road  upon  the  same  terms  and  conditions  as  they 
carry  for  the  general  public." 

The  main  question  in  the  case  arises  upon  the  construction  and 
meaning  of  this  section.  The  language  of  the  statute,  upon 
first  impression  and  considering  the  general  status  and  rela- 
tion of  the  interurban  street  railway  to  the  municipal  street 
railway,  seems  to  mean  this,  namely:  That  while  the  primary  ob- 
ject of  the  interurban  road  is  to  connect  neighboring  munici- 
palities, yet,  to  avoid  the  inconvenience  of  transfer  to  munici- 
pal cars  at  the  corporate  boundaries,  on  the  one  hand,  and  to 
avoid,  on  the  other  hand,  the  unnecessary  burdening  of  streets 
not  already  occupied  by  street  railroads,  the  Legislature  in- 
tended to  give  the  interurban  roads  the  required  terminal  fa- 
cilities by  pennitting  the  municipal  and  interurban  companies 
to  enter  into  a  contract  whereby  the  municipal  road  in  posses- 
sion may  share  with  the  interurban  road  upon  a  consideration 
arranged  betw^een  themselves,  the  franchises  and  privilef:^?.s 
already  possessed  by  itself,  with  the  interurban  company. 

Naturally,  in  accordance  with  reason  and  the  principles  of 
law  governing  parties  and  rights  similarly  conditioned,  .this 
sharing  of  the  right  to  use  and  occupy  the  streets  and  the  tracks 
thereon  for  the  operation  of  cars,  must  be  subject  to  the  terms 
and  conditions  governing  the  use  of  the  right  in  the  original 
possessor. 
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This  would  seem  to  be  true  even  if  no  limiting  words  were 
introduced  into  the  statute  respecting  the  terms  of  the  contract 
in  this  respect,  because,  on  principle,  a  mere  right  given  to  a 
tenant  to  contract  with  a  sub-lessee  for  a  joint  use  must  by  im- 
plication be  confined  to  such  right  of  use  as  the  primary  lessee 


It  seems  plain,  therefore,  that  the  words  of  Section  3443-11, 
**upon  the  same  terms  and  conditions  applicable  to  other  street 
railroads,''  mean,  that  the  right  to  be  shared  is  that — and  that 
alone — which  is  possessed  by  the  municipal  company,  and  that 
the  use  acquired  by  the  interurban  company  is  to  be  governed 
by  the  terms  and  conditions  governing  a  like  use  by  the  munic- 
ipal company. 

We  are  strengthened  in  this  view  by  an  admission  of  one  of 
the  counsel  for  the  municipal  companies:  **The  words  *same 
terms  and  conditions,'  "  says  the  brief  before  us,  **must,  there- 
fore, relate  to  means  of  transit  and  rates  of  fare  as  those  mat- 
ters exist  over  the  line  of  railway  selected  and  described  by  the 
traffic  agreement." 

In  the  oral  argument,  other  counsel  while  admitting  that  a 
lease  or  purchase  would  subject  the  interurban  company  to 
the  obligations  resting  upon  the  municipal  company,  contended 
that  a  traffic  agreement  was  quite  a  different  thing  and  had  no 
such  legal  effect.  The  reasoning  upon  w^hich  it  was  attempted 
to  support  this  theory  was  not  clear;  and  as  the  two  proposi- 
tions are  inconsistent,  we  must  understand  the  later  expression 
in  the  brief  as  an  abandonment  of  the  former  position.  Its 
significance  will  be  considered  later. 

There  seems  to  be  some  confusion,  however,  in  the  use  of 
the  expression  ** traffic  agreement."  The  agreement  is  thus 
termed  in  the  petition  and  in  argument;  but  while  the  petition 
does  not  set  forth  its  details,  enough  appears  to  show  that  under 
it  the  interurban  company  is  using  certain  tracks  of  the  munic- 
ipal company  for  the  operation  of  its  cars  to  and  from  its  own 
independent  terminal  depot  in  the  city.  A  grant  of  such  use 
is  in  the  nature  of  a  sub-leasing  of  the  tracks,  and  it  seems  a 
misnomer  to  call  such  an  agreement  a  ** traffic  agreement," 
because  the  latter  implies  as  an  essential  condition  an  inter- 
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change  of  commodities  or  passengers  between  the  roads  from 
one  to  the  other.  And  it  is  this  sort  of  an  arran|gemen«t  which 
seems  to  be  covered  by  the  latter  part  of  Section  3443-11,  which 
provides,  in  effect,  that  when  the  municipal  road  receives  the 
cars,  freight,  packages  or  passengers  of  the  contracting  inter- 
urban  road  for  transportation  it  shall  do  so  upon  the  same 
terms  and  conditions  as  they  carry  for  the  general  public. 

The  mere  name  which  the  parties  give  to  their  contract  can 
in  no  wise  alter  its  legal  character  or  effect,  which  is  deter- 
mined by  the  aetual  facts.  In  this  ease  the  admitted  fact  is 
that  the  interurban  company  is  operating  its  own  cars  and  car- 
rying passengers  over  the  tracks  of  the  municipal  company^ — 
w^hich  is  a  character  of  use  indicating,  in  effect,  a  leasing. 

It  is  claimed  by  the  city  solicitor  that  Section  2505c,  Re- 
vised Statutes — passed  only  four  days  later  than  the  act  al- 
ready considered — also  has  application  to  the  present  contro- 
versy. 

This  provides,  in  substance,  that  a  railway  company  organ- 
ized to  build  or  operate  an  electric  railway  from  one  munici- 
pality or  point  to  another  in  this  state  shall  be  authorized  to 
make  an  arrangement  or  agreement  with  a  municipal  street 
railway  whereby  the  passenger  cars  of  the  interurban  company 
may  be  operated  over  the  tracks  of  the  municipal  company  for 
such  compensation  as  may  be  agreed  upon,  **upon  the  same  con- 
ditions and  for  the  same  length  of  time'*  as  those  of  the  munici- 
.  pal  company  are  operated;  and  be  ** subject  to  all  the  obligations 
imposed  upon  the  municipal  street  cars";  that,  in  so  far  as  the 
interurban  cars  use  only  the  tracks  of  the  municipal  street  rail- 
way, it  shall  not  be  necessary  to  obtain  any  additional  grant  or 
franchise  other  than  that  obtained  by  said  agreement  or  arrange- 
ment; and  provides  that  the  **fare  charged  in  the  municipality 
shall  not  be  greater  than  that  fixed  in  the  franchise  held  or 
owned  by"  the  municipal  street  railway. 

The  defendants  contend  that  this  statute  has  no  application 
because  it  is  primarily  designed  for  so-called  commercial  rail- 
roads— a  contention  based,  largely,  it  would  seem,  upon  the  ab- 
sence of  any  qualifying  word  before  ** railway"  in  the  opening 
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sentence;  and,  upon  a  pass!n2:  dictum  of  Summers,  J.  (now  of 
the  Supreme  Court),  in  State  v.  Dayton  Traction  Company, 
18  C.  C,  491  (497),  in  which  he  intimates — while  disclaiming 
any  purpose  to  construe  the  scope  of  the  law — that  it  may  refer 
to  commercial  railways  only. 

We  do  not  deem  it  necessary  here  to  d'Ctermine  this  point, 
because  the  fact  that  these  sections  were  under  consideration  by 
the  Le^slature  at  the  same  time,  suggests — as  Jud^^e  Summers 
also  intimates — that  they  are  not  in  conflict.  But,  if  we  ac- 
cept the  cited  dictum  of  Judge*  Summers,  and  if  the  construc- 
tion we  have  indicated  for  Section  3443-11  be  the  true  one,  then, 
certainly,  they  do  not  conflict ;  because  the  Ijegislature  was  pro- 
viding for  contracts  authorizing  a  municipal  street  railway  to 
share  its  possession  of  streets  with  two  classes  of  inter-munici- 
pal railways  differing  only  in  name  but  organized  for  substan- 
tia ly  the  same  kind  of  traffic,  namely,  that  between  municipal- 
ities. 

The  fact,  therefore,  of  itself  sheds  light  upon  the  intent  and 
moaning  of  the  Legislature  in  the  earlier  act;  for  w^e  can  not 
suppose  any  material  difference  was  intended,  because  there 
were  manifest  reasons  for  granting  the  same  but  not  different 
privileges.  Mere  differences  in  terminology  are  naturally  to 
be  expected  where  laws  are  drafted  by  different  individuals. 

It  should  be  noted,  however,  that  for  aught  that  appears  in 
the  present  case,  the  defendant  interurban  company  may  be 
of  the  class  specified  in  Section  2505c  rather  than  in  3443-11 ; 
for  it  is  a  fact  of  common  knowledge  th«it  very  many  of  our 
interurban  railways  distinctly  avoid  occupying  the  highways 
outside  of  t'he  municipalities,  but  build  upon  private  rights  of 
way  acquired  by  purchase,  in  order  to  operate  at  higher  speeds 
and  avoid  the  liability  of  accidents  incident  to  highway  occu- 
pancy. 

There  are  but  few  expressions  upon  the  purpose  and  scope 
of  the  law  in  question  that  appear  in  print,  and  these  do  not 
throw  direct  light  upon  the  question  under  consideration.  In 
State  V.  Traction  Company,  64  0.  S.,  272  (281),  Judge  Shauck 
refers  to  the  general  definition  of  street  railways  as  immaterial — 
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**In  view  of  recent  legislation  in  which  the  term  is  applied 
to  roads  constructed  upon  'h'^orhways — interurban  as  well  as 
urban — the  only  requirement  being  that  in  eonstruftion  and 
operation  they  shall  be  consistent  with  the  former  and  ordi- 
nary use  of  such  highways.  •  •  •  It  is  well  known  that  in 
response  to  a  general  demand  for  increased  traffic  facilities  be- 
tween cities  and  the  regions  surrounding  them  that  the  act  of 
May  14,  1894,  now  cited  as  Sections  3443-8  to  3443-13,  Revis<nl 
Statutes,  was  enacted." 

In  City  of  Hamilton  v.  C  £  11,  Electric  Company,  5  N.  P., 
557,  it  was  held  that  Section  3443-11  presents  merely  an  alter- 
native mode  of  enterin-i:  the  city.  ''This''  (section),  said  the 
CLurt,  **may  in  some  sense  enlarge  the  rights  of  a  road  built 
wholly  without  a  municipal  corporation,  but  it  would  not  pre- 
vent a  road  under  a  proper  charter  from  building  into  the  city.'* 

In  an  opinion  of  the  attorney-general  cited  to  us  from  39 
BuL,  113  (115),  it  is  held  that  ^n  intierurban  company  entering 
a  municipality  by  virtue  of  the  section  under  consideration  **at 
once  becomes  subject  to  the  statutory  regulations  and  munici- 
pal control  of  (applicable  to)   street  railroads  proper." 

It  is  contended  that  the  city  has  no  right  to  sue  because  it  is 
not  a  party  to  the  so-called  traffic  agreement ;  but  we  do  not  un- 
derstand that  the  suit  of  the  city  is  based  directly  upon  the 
traffic  agreement.  The  city  entered  into  contract  relations  with 
the  street  railway  company  whereby  it  ,granted  to  it  and  its 
assigns  certain  privileges  of  operating  street  cars  in  the  streets 
upon  certain  conditions.  It  is  conceded  that  the  traction  com- 
pany, lessee,  stands  in  the  shoes  of  the  street  railway  c  )mpany. 
The  Legislature  meantime  granted  authority  to  the  traction 
company  to  take  a  partner  or  sub-lessee  under  its  contract  with 
the  city,  with  whom  it  is  authorized  to  share  its  rights  and  ob- 
ligations pro  tanto.  Tbe  traction  company  and  'interurban 
companies  by  virtue  of  this  authority  and  with  full  knowledge 
of  the  conditions,  entered  into  the  arrangement  whereby  the 
interurban  company  became,  in  effect,  a  second  party  with  the 
traction  company  to  the  franchise-contract  under  which  alone 
the  privilege  to  use  the  streets  was  obtained.  This  suit  there- 
fore is  based,  not  upon  the  traffic  contract,  but  upon  the  vol- 
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untary  assumption  of  right?  and  the  corresponding  obligations, 
under  the  franchise-contract  by  the  interurban  company  as  one 
of  the  contractual  assigns  of  an  integral  part  of  the  original 
franchise. 

The  law  under  which  the  traction  company  assumed  to  grant, 
and  the  interurban  companies  assumed  to  accept  and  exercise, 
the  privileges  held  by  the  traction  company,  and  by  which  alone 
such  transfer  of  rights  is  authorized,  is  part  of  the  agreement 
whether  so  expressed  in  the  terms  of  the  latter  or  not.  The 
law  was  its  sole  source  and  inspiration  and  it  could  have  no 
validity  otterwisje.  The  aceepttance  of  these  privileges  wais 
also  the  acceptance  of  the  obligations  attaching  to  them;  and 
the  contract  itself  was  therefore  in  effect  a  contract  made  for 
the  benefit  of  a  third  party,  namely,  the  public  in  its  munici- 
pal capacity  which  granted  the  easement  or  franchise  which  is 
b'^ing  used.     Weil  v.  The  State,  46  O.  St.,  450  (453). 

The  case,  therefore,  as  it  seems  to  us,  faJls  directly  under  the 
language  of  Section  1777,  Revised  Statutes,  authorizing  the  city 
solicitor  to  s»U'e  in  the  name  of  the  corporation,  and,  ** whenever 
an  obligation  or  contract  made  on  behalf  of  the  corporation 
granting  an  easement  or  creating  a  public  duty,  is  being  evaded 
or  violated,  apply  for  the  forfeiture  or  specific  performance  oi 
the  same  as  the  nature  of  the  case  may  require,"  or  for  an 
injunction,  as  provided  earlier  in  the  section. 

We  have  adverted  to  the  admission  of  counsel  for  defendants 
that  the  contract  in  question  subjected  the  interurban  com- 
pany to  the  same  conditions  as  to  rates  of  fare  to  be  charged  as 
were  obligatory  upon  the  traction  company.  This  is  a  virtual 
admission  that  the  transaction,  in  effect,  brought  the  interur- 
ban company  into  relations  of  privity  with  the  city  in  respect 
of  the  franchise  contract  which  established  such  obligation. 

But  the  fare  charged  *under  the  franchise  granted  by  the 
Rogers  Law  resolutions  was  defined  as  a  condition  of  the  grant 
under  which  the  municipal  street  railway  and  its  assigns  were 
obligated  to  transport  a  passenger  paying  a  specified  cash  sum, 
not  only  upon  the  route  upon  which  he  was  then  going,  but  a 
further  distance  on  a  connecting  route  continuing  in  the  samo 
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general  direction,  upon  his  demand iri^r  such  riprht.  The  con- 
tinued journey,  upon  demand,  is  the  consideration  for  the  cash 
fare  paid.  To  cut  off  half  the  ride  is,  in  effect,  to  double  the 
fare;  as  much  so  as  if  a  railway  company  having  contracted 
to  carry  a  passenger  from  one  terminal  to  the  other  of  a  given 
route,  were  to  colleot  the  entire  fare  upon  the  first  half  and 
then  demand  a  second  fare  for  the  latter  half  of  the  route. 

It  is  idle,  as  it  seems  to  us,  to  claim  that  the  ride  upon  a 
transfer  under  the  franchise  in  question  is  a  mere  ** privi- 
lege" intended  for  municipal  passengers  only,  which  consti- 
tutes no  part  of  the  consideration  for  the  fare,  and  which  may 
be  omitted  without  violating  the  terms  of  the  contract  when 
transporting  a  passenger  who  may  come  into  the  city  from  ex- 
tra-urban territory.  That  the  contention  is  not  sound  is  shown, 
moreover,  by  the  admitted  fact  that  the  interurban  cars  oper- 
ating over  the  municipal  tracks  do  also  a  purely  municipal  busi- 
ness— although  this  is  claimed  to  be  incidental  to  the  main 
purpose  of  transporting  interurban  passengers. 

But  it  is  also  admitted  that  these  municipal  passengers  are 
denied  transfeis,  and  it  is  manifest,  therefore,  that  the  proposed 
principle  of  classification  is  a  one-sided  doetrine  that  does  not 
work  in  favor  of  the  public  but  only  against  it.  It  does  not 
break  the  force  of  this  obvious  deduction  to  say  that  the  use  of 
interurban  cars  by  the  municipal  public  is  ** voluntary."  This 
can  only  mean  that  the  municipal  public  use  the  interurban  cars 
within  the  corporation,  knowing  that  transfers  are  refused— 
which  begs  the  question.  It  is  obvious  that  the  theory  of  sep- 
arate public  rights  in  respect  of  transportation  over  municipal 
tracks  is  too  shadowy  for  practical  enforcement. 

We  find  no  warrant,  in  the  legislation  providing  for  intra 
and  extra-urban  railroads,  for  the  theory  of  classification  of 
municipal  and  inttrur!:an  fass«engv^rs  on  any  such  basis  as 
would  discriminate  in  favor  cf  one  and  against  the  other,  as 
contended  in  argument,  with  respect  to  rigbts  of  transportation 
on  municipal  street  railroads.  On  the  contrary,  as  the  rights 
in  question  emanate  from  the  same  source,  to-wit,  the  state,  rep- 
resenting the  people  in  their  sovereign  capacity,  we  must  sup- 
pose an  intention  to  grant  the  same  rights  to  all. 
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Such,  in  eifect,  we  find  and  construe  to  be  the  meaning  of 
the  specific  language  of  the  statute  under  consideration,  name- 
ly, an  expression  of  legislative  intent  that  interurban  passen- 
gers brought  into  the  city  over  municipal  trackways  controlled 
by  municipal  street  railways,  shall  not  be  discriminated  aigainst, 
but  shall  have  exactly  the  same  rights  of  transportation  within 
the  city  as  residents. 

Entertaining  these  views,  we  must  oven*ule  the  demurrers 
as  to  the  main  grounds  stated. 

The  other  grounds,  viz.,  of  misjoinder  of  defendants  and  of 
causes  of  action,  seem  to  iornore  the  statement  of  the  petition 
admitted  by  the  demurrer  to  be  t'ue— that  the  rights  of  contract 
acquired  by  the  Rapid  Railway  Company  and  the  Cincinnati  & 
Eastern  Railway  Company  have  been  assigned  to  the  Interurban 
Railway  &  Terminal  Company.  This  would  in  effect  be  a 
merger  of  two  contracts  of  the  saone  nature  in  one  defendant, 
which,  therefore,  becomes  in  effect  one  contract  for  the  purposes 
of  this  suit;  or,  in  another  aspect,  brings  two  causes  of  action 
into  such  relation  as  that  they  may  be  combined  in  one  suit. 
The  merger  of  the  rights  acquired  by  the  separate  interurban 
companies  in  the  terminal  company,  makes  the  latter  company 
the  real  party  defendant  in  interest,  and  leaves  the  original 
contracting  interurban  companies  nominal  parties  only.  The 
demurrers  are  therefore  overruled  on  these  grounds  also. 

As  the  sole  quesitions  involved  in  this  litigation  are  raised  and 
determined  by  these  demurrers,  a  decree  will  be  entered  in  be- 
half of  the  plaintiff  and  against  the  defendants  substantially 
as  prayed,  the  precise  terms  of  which,  in  case  counsel  can  not 
agree,  will  be  settled  by  the  court  upon  presentation  of  drafts 
by  counsel. 

Demurrers  overruled,  and  jiidgnient  for  plaint  is  granting  the 
prayer  of  the  petition. 

'     John  W.  Warri)hgton,  E,  W.  Kittredgef  Ellis  0.  Kinkead  and 
Frank  Dinsmore,  for  the  demurrer. 

Chas.  J.  Hunt  and  Albert  IL  MorrilU  for  the  city. 


NISI  PRIUS  REPORTS— NEW  SERIES.  501 


1906.]  Stroppel,  Administrator,  v.  Plagemao. 


WHEN  A  DECREE  FOR  SPECIFIC  PERFORMANCE  WILL  BE 
RJtVERSED. 

[Superior  Court  of  Cincinnati,  General  Term.] 

William  Stroppel,  Administrator  op  Carl  Wieninq,  v. 
Herman  Plageman. 

Decided,  October,  1905. 

Specific  Performance — Grounds  Upon  Which  a  Decree  for,  Will  he  Re- 
served— Error  —  Misapprehension  —  Inadequacy  of  Consideration — 
Circumstances  Indicating  Delusion  (w  to  Property  Values. 

1.  A  reviewing  court  will  not  disturb  a  finding  involving  specific  per- 

formance, unless  it  is  made  to  appear  that  the  finding  was  based 
upon  an  error  or  misapprehension. 

2.  The  grace  of  the  court  which  prompts  enforcement  of  specific  per- 

formance of  a  contract  should  not  be  extended,  when  in  addition 
to  inadequacy  of  consideration  there  appears  to  have  been  a  delu- 
sion on  the  part  of  the  seller  with  reference  to  property  values,  and 
the  circumstances  compel  the  belief  that  at  the  time  of  the  trans- 
action he  was  not  of  sound  mind. 

HOFPHEIMER,  J.  ;  LiTTLEFORD,  J.,  and  FeRRIS,  J.,  COncUF. 

The  defendant  in  error  was  the  plaintiff  below.  The  action 
there  brought  was  for  specific  performance  of  a  contract  for  the 
sale  of  real  and  personal  estate,  made  by  the  decedent  a  few 
days  prior  to  his  death.  The  Issue  as  tried  necessitated  the  con- 
sideration of  a  number  of  defenses  to  the  contract  among  which 
were : 

1.  That  the  consideration  named  and  set  forth  in  the  con- 
tract was  grossly  inadequate. 

2.  That  the  decedent  at  the  time  of  the  making  of  the  con- 
tract was  noil  compos  mentis. 

Upon  the  issues,  the  court  below  entered  a  deci'ce  for  the 
plaintiff.     This  proceeding  is  to  reverse  such  finding. 

It  is  claimed  by  plaintiff  in  error  that  the  court  below  erred 
in  overruling  the  motion  to  set  aside  its  findings  and  judgment, 
and  in  refusing  to  grant  a  new  trial,  on  the  ground  that  same 
was  not  supported  by  sufficient  evidence,  and  is  contrary  to 
law. 

It  is  well  settled  that  specific  performance  of  a  contract  is  a 
matter  of  grace  depending  upon  the  circumstances  of  each  par- 
ticular case  as  it  may  appear,  and  courts  of  equity  invariably 
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refuse  to  lend  their  aid,  unless  the  clearest  principles  of  equity 
and  good  conscience  demand  the  enforcement  of  the  particular 
contract.  But  if  the  court  grants  or  refuses  specific  performance 
of  a  contract,  a  reviewing  court  will  not  disturb  the  finding, 
unless  it  can  be  made  to  appear  that  the  finding  below  was 
erroneously  reached — that  it  was  based  upon  an  error  or  mis- 
apprehension. After  carefully  reading  the  record,  we  are  of 
the  opinion  that  the  court  below  erred  with  reference  to  the 
probative  value  of  certain  evidence,  that  tended  to  show  a  delu- 
sion on  Wiening's  part,  on  the  very  subject-matter  of  the  con- 
tract sought  to  be  enforced,  and  further  that  error  was  commit- 
ted with  reference  to  the  legal  value  of  the  testimony  of  Eber- 
sole  and  Oesper  relating  to  values  {City  v.  Neff,  20  Bull.,  8), 
and  bearing  on  the  element  of  gross  inadequacy.  As  will  appear 
from  the  view  taken  by  us  of  this  case,  this  testimony  was  of  a 
highly  important  character,  and  bore  directly  upon  the  very  ele* 
ments,  which,  in  actions  of  this  character,  prompt  courts  of  equi- 
ty to  withhold  relief  leaving  the  parties  to  their  usual  remedies 
at  law.  The  residing  of  the  record  showing  all  the  facts  dis- 
closed in  the  case,  has  led  the  court  to  conclude  that  there  was 
established  in  this  cas^%  by  oampetent  testimony,  the  following 
state  of  facts: 

That  the  contract  complained  of  was  entered  into  by  the 
decedent  with  the  plaintiff  in  error  in  1904,  when  he  was  sixty- 
three  years  of  age;  that  prior  to  that  time,  the  decedent  had 
been  a  frugal  and  industrious  teamster,  and  by  the  exercise  of 
rigid  economy  had  accumulated  about  ten  thousand  dollars,  in- 
cluding the  real  estate  in  que.stion.  That  at  the  time  of  the 
transaction  he  was  of  feeble  mind  and  incapable  of  engaging 
in  a  business  transaction  requiring  the  exercise  of  skill  or  ability 
lor  the  protection  of  his  own  interests.  That  the  other  con- 
tracting party  was  a  man  of  mudi  stronger  mental  capacity 
and  was  shrewd,  and  that  by  reason  of  his  shrewdness,  over- 
reached the  decedent,  Stroppel,  and  obtained  thereby  real  estate 
and  personalty  at  a  gix^ssly  inadequate  price.  The  transaction 
called  in  question  was  concluded  on  the  23d  day  of  March, 
and  on  the  25th  day  of  the  same  month,  Stroppel  was  found 
dead,  under  circumstances  which  indicated  self-destruction. 
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The  testimony  further  discloses  facts  that  indieat?  to  our  mind 
that  at  the  time  of  entering  into  the  contract,  Stroppel  was 
possessed  of  delusions  with  respect  to  property,  the  sub,KH;t- 
matter  of  the  contract  to  be  enforced,  that  indicated  a  mental 
aberration,  and  disclosed  delusions  with  reference  to  values  of 
the  property  that  unfitted  him  entirely  to  contract  with  rela- 
tion thereto.  The  facts,  therefore,  as  disclosed  by  the  record, 
do  not,  in  our  judgment,  necessitate  a  finding  based  upon  the 
mere  inadequacy  of  the  consideration  alone,  but  there  are  also 
other  salient  and  suggestive  facts  that  plainly  indicate  the 
necessity  for  the  application  of  the  equitable  doctrines,  the 
principles  of  which  were  announced  by  Justice  Cooley  in  47 
Mich.,  454: 

**If  the  contract  was  unequal;  if  he  has  bought  the  property 
for  a  price  which  is  wholly  inadequate;  if  there  is  any  indica- 
tion of  over-reaching  or  unfairness  upon  his  part,  the  court  will 
turn  him  over  to  his  usual  remedies. ' ' 

In  Wingard  v.  Freij,  Wright's  Repcrts,  105,  Lane,  Justice, 
said — 

**  Chancery  will  not  enforce  a  specific  performance  of  a  con- 
tract where  there  are  indications  of  unfairness  or  fraud,  but  the 
parties  will  be  left  to  their  remedies  at  law.  Disparity  of  price 
where  no  reason  is  shown  for  selling  at  a  sacrifice,  is  a  circum- 
stance that  will  induce  chancery  to  leave  the  parties  to  their 
legal  remedy.'* 

The  testimony  reciter  facts  which  are  offered  as  an  excuse 
for  the  apparent  inadequacy  of  consideration,  and  yet  the  tes- 
timony considered  as  a  w'hole,  dot^  njt,  we  think,  afford  a 
proper  explanation  for  the  strange  and  unnatural  act  of  the 
theretofore  industrious  and  frugal  individual  who  suddenly 
determined  to  sell  the  home  and  his  property  at  what  the  court 
finds  from  the  testimony  was  far  below  its  market  value.  ^Men 
at  that  time  of  life  are  not  accustomed  to  part  with  the  accumu- 
lation of  years,  with  property  at  a  loss,  where  there  is  no  ap- 
parent necessity.  We  believe  that  the  conduct  of  the  decedent 
j  15  entirely  in>compatibU  with  the  theory  that  he  was  incapable  of 

j  contracting  at  the  time  that  the  instrument  was  entered  into; 

had  delusions  with  respect  to  property  that  unfitted  him  to  trade 
with  reference  to  it,  and  that  all  the  facts  considered,  make  it 
impossible  to  reconcile  his  conduct  with  the  theory  that  he  was 
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of  sound  mind  at  the  time  of  the  alleged  agreement.  When 
facts  of  this  character  are  joined  with  inadequacy  of  considera- 
tion, equity  will  not  fail  to  give  relief  (Pomeroy  on  Specific 
Performance,  Section  179;  Frey  on  Specific  Performance,  pages 
235  and  252). 

In  Hughes  v.  Roth,  18  Circuit  Court,  804,  Judge  Day  render- 
ing the  opinion,  said: 

*' Where  the  parties  stand  not  on  an  equal  footing,  one  being 
shrewd  and  keen,  the  other  weak,  obtuse  and  easily  influenced, 
the  contract  appearing  not  fair  and  free,  and  being  obtained 
by  means  that  equity  will  not  recognize,  it  will  not  be  enforced." 

In  Tracey  v.  Sackett,  10  0.  S.,  54,  where  the  action  was  to  set 
aside  a  deed  and  not  for  a  specific  performance,  the  syllabus  is 
important  as  indicating  the  temper,  of  our  Supreme  Court  on 
matters  of  this  character: 

**Acts  and  contracts  of  persons  of  weak  understanding  and 
who  are,  therefore,  liable  to  imposition,  will  be  held  void  in 
courts  of  equity,  if  the  nature  of  the  act  or  contract  justifies 
the  conclusion  either  that  the  party  through  undue  influence 
has  not  exercised  a  deliberate  judgment  or  has  been  imposed 
upon,  or  overcome  by  cunning  or  artifice.  Where  there  is  im- 
becility or  weakness  of  mind  arising  from  old  age,  intemper- 
ance or  other  causes,  or  wfhere  there  is  weakness  of  mind  and 
circumstances  of  undue  influence  and  advantage  in  either  case, 
a  contract  may  be  set  aside  in  equity;  approving  12  O.  75." 
See  also  Albert  v.  O'Neill,  102  Penn.  S.,  312;  152  Penn.  S.,  529; 
147  111.,  52;  82  Appellate  Division,  614:  4  Huston,  28;  69  111., 
294. 

Considering  the  ease  as  an  entirety  and  applying  the  rules 
indicated  by  the  cases  referred  to,  we  are  of  the  opinion  that 
the  language  employed  by  the  learned  judge  in  102  Penn.,  302 
{Albert  v.  O'Ncil,  at  page  306),  applied  to  the  case  at  bar: 

'*It  is  sufficient  to  say  that  the  facts  and  ciixjumstances  dis- 
closed by  the  tesiimoiiy  and  uncontradicted,  do  not  present  in  our 
judgment  such  a  case  as  should  induce  a  chancellor  to  enforce 
a  specific  performance  of  the  contract" 

Thus  believing,  we  can  not  agree  with  the  finding  of  the  court 
below,  and  the  same,  therefore,  is  reversed. 

Andrew  L.  Ilerrlinger  and  John  C.  Healy,  for  plaintiff  in 
error. 

George  S.  Baily,  for  defendant  in  error. 
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COLLECTION  Or  OMITTED  TAXES  BY  PROSECUTING 
ATTORNEYS. 

[Common  Pleas  Court  of  Franklin  County.] 

State,  ex  rei.  John  A.  Will,  v.  Edward  L.  Taylor,  Ex-Prose- 
cuTiNO  Attorney,  et  al. 

Decided.  July  8,  1905. 

Tcuc-payer — When  Clothed  toith  Legal  Status  of — Assistant  Prosecuting 
Attorneys,  Not  OfUcers  But  Authorized  Assistants  of  an  Officer — 
Compensation  of  Prosecuting  Attorneys — Provision  Therefor  in 
Different  Counties — Contract  by  County  Commissioners  with  Prose- 
cuting Attorneys  for  Collection  of  Taxes — Sections  1197,  1271, 
1274,  2862  and  845. 

1.  The  moment  property  i^  listed  and  returned  to  the  auditor   it  be- 

comes charged  with  taxes,  and  its  owner  assumes  the  legal  status 
of  a  tax-payer. 

2.  Assistant  prosecuting  attorneys  are  not  officers  in  the  sense  the 

word  ifi  used  in  the  state  Constitution,  hut  are  persons  authorita- 
tively appointed  to  assist  an  officer  in  an  office  provided  by  law. 

3.  A  statute  making  an  exception  of  certain  counties  should  be  distin- 

guished from  one  which  limits  the  operation  of  the  law  throughout 
the  state;  and  the  statutory  exceptions  which  have  been  made 
relative  to  the  compensation  of  prosecuting  attorneys  In  different 
counties,  the  provision  for  the  appointment  of  assistants  in  cer- 
tain counties,  and  the  further  provision  that  in  counties  not  having 
a  county  solicitor  the  prosecuting  attorney  shall  act  as  the  legal 
adviser  of  the  county  commissioners  who  shall  fix  his  compensa- 
tion, are  not  unconstitutional. 

4.  Where  the  county  commissioners  enter  into  a  contract  with  the 

prosecuting  attorney  for  the  bringing  of  suits  for  the  collection 
of  taxes  on  property  theretofore  treated  as  exempt  from  taxation, 
and  by  agreement  a  test  case  is  tried,  the  defendants  in  other 
similar  cases  agreeing  to  abide  the  result,  the  percentage  the  at- 
torney is  to  receive  in  the  event  of  his  securing  a  judgment  is 
not  limited  by  either  law,  justice  or  equity  to  the  amount  involved 
in  the  test  case. 

5.  The  discretion  lodged   with   county  commissioners  in   the   matter 

of  fixing  fees  to  be  paid  for  the  collection  of  taxes  in  such  cases 
will  not  be  interferred  with  by  a  court,  where  the  fee  is  made 
contingent  and  is  fixed  at  five  per  cent.;  and  where  two  separate 
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contracts  have  been  entered  into,  and  the  parties  refuse  to  treat 
the  second  as  superseding  the  first,  a  court  will  not  under  the 
circumstances  of  this  case  decree  differently. 
6.  An  allowance  of  $1,250  per  annum,  made  by  county  commissioners 
to  a  prosecuting  attorney,  whereas  Section  845  limits  the  allow- 
ance to  |250  for  each  case  in  which  counsel  is  employed,  will  be 
upheld  by  a  court  only  in  the  event  of  the  number  of  cases 
exceeding  five  in  a  given  year. 

Dillon,  J. 

The  rdator,  a  tax-payer,  on  the  refusal  of  the  prosecuting  at- 
torney to  bring  action,  has  filed  a  petition  of  (considerable  length, 
in  which  he  asks  that  the  defendant  prosecuting  attorney  and 
his  assistants  be  enjoined  from  drawing  certain  warrants  for 
fees  and  oompenaation  growing  out  of  litigations  against  insur- 
ance companies  to  recover  taxes;  that  all  the  acts  and  statutes 
hereinafter  named  under  which  the  prosecuting  attorney  and 
his  assistamts  have  been  acting  in  exercising  the  functions  of  their 
office,  and  under  which  the  county  commissdoners  and  county 
auditor  and  treasurer  have  been  employing  counsel,  may  be 
declared  unconstitutional  and  void ;  and  that  defendants  be  re- 
quired to  account  for  and  refund  all  moneys  which  they  have 
heretofore  drawn  from  the  county  treasury  under  said  sections. 
The  issues  are  made  up  as  to  certain  questions  of  fact  and  a 
stipulation  has  been  filed  agreeing  to  certain  facts  in  .this  case 
and  the  case  has  been  argued  on  briefs  and  submitted  to  the 
court. 

This  ease  is  one  of  considerable  importance;  it  was  advanced 
for  hearing  and  was  the  last  case  heard  by  this  court,  and  the 
necessity  for  immediate  decision  upon  the  case  will  be  some 
excuse  for  the  brevity  which  the  court  must  employ  in  its  de- 
cisions. 

The  first  question  raised  is  as  to  whether  or  not  relator  is  a 
tax-payer?  In  last  April  the  relator  returned  $100  of  person- 
alty for  taxation,  but  will  not  until  December  actually  pay  any 
taxes  thereon.  I  think  this  is  sufficient  to  give  him  the  legal 
status  of  a  tax-payer  as  contemplated  by  the  statute.  The  tax 
itself  is  a  burden  imposed  by  law  upon  property  and  a  tax- 
payer is,  of  course,  the  one  who  is  obliged  to  pay  the  taxes.     I 
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do  not  think  the  time  of  payment  is  material.  He  has  not 
defaulted,  and  he  now  stands  charged  with  the  payment  of 
taxes  which  will  be  due  in  December,  but  after  property  is  once 
listed  and  returned  to  the  auditor,  it  is  said  to  be  taxed.  If 
any  serious  question  should  be  made  of  this  point  a  substitution 
may  be  had  and  the  same  decree  entered  as  is  now  authorized 
by  this  opinion. 

The  first  question  raised  by  counsel  for  plaintiff  is  as  to 
whether  or  not  the  assistant  prosecuting  attorneys  are  officers. 
This  question  becomes  important,  in  view  of  the  argument  that 
if  they  are  officers  they  must  be  elected — not  appointed — and 
their  compensation  provided  by  the  statutes  hereafter  cited, 
would  have  to  be  fixed  by  law,  and  that  power  could  not  be 
delegated.  It  may  be  observed  that  this  construction  of  the  word 
officer  and  office  as  used  in  the  Constitution  has  always  been 
one  of  great  difficulty,  and  it  may  be  remarked,  not  at  all  face- 
tiously, that  the  only  satisfactory  method  of  determining  many 
of  these  cases  is  to  have  the  opinion  of  the  court  of  last  resort. 

The  provision  for  assistants  is  created  by  the  Legislature. 
Th^  are  required  to  give  bond  and  to  take  an  oath  of  office, 
their  term  of  office  is  fixed  by  the  Legislature  for  a  definite 
time  and  they  are  paid  out  of  the  county  treasury.  They  are  not, 
therefore,  temporary  agents  or  deputies,  but  have  duties  to  per- 
form concerning  the  public.  It  is  certain  that  they  must  be 
distinguished  from  servants,  employes  and  deputies  who  take 
no  oath,  give  no  bond,  who  serve  at  the  pleasure  of  the  chief 
officer,  and  whose  compensation  is  paid  by  such  chief  officer. 
And  yet  each  and  all  of  these  attributes  are  true  of  many  deputy 
clerks  of  our  different  county  officers  and  they  have  been  held 
not  to  be  officers  within  the  meaning  of  the  Constitution. 

In  the  case  of  State  v.  Brennan,  49  O.  S.,  33,  the  act  of  March 
14,  1890  (89  0.  L.,  89),  created  the  position  of  stationery  store- 
keeper for  Hamilton  county  at  a  salary  of  $1,500  a  year  and 
provided  that  he  should  be  appointed  by  the  clerk  of  the  court 
of  common  pleas.  This  act  was  held  to  be  the  creation  of  a 
county  officer,  and  therefore  was  in  conflict  with  Sections  1 
and   2   of   Article   X   of   the   Constitution,   which   require    all 
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county  officers  to  be  elected.  In  the  case  of  State  v.  Kendle, 
52  O.  S.,  356,  the  act  of  April  23,  1894  (91  0.  L.,  176),  which 
creates  and  confers  upon  the  common  pleas  judges  power  to  ap- 
point jury  commissioners  for  each  county,  was  held  not  to  be.  in 
conJ9ict  with  any  provision  of  the  Constitution,  and  that  such 
oommissioDjers  were  not  officere  within  the  meaning  of  the  Con- 
stitution. These  commissioners  were  appointed  for  a  definite 
time,  and  were  required  to  take  the  oath  and  had  a  definite  func- 
tion to  perform.  In  /that  case  the  court  admitted  the  difficulty  of 
this  question,  and  seemed-  to  base  their  opinion  that  the  act  was 
constitutional  on  the  ground  that  there  was  a  reasonable  doubt 
about  the  question,  and  in  such  cases  the  doubt  should  be  re- 
solved in  favor  of  the  law.  The  theory  of  the  court  further  was, 
that  such  officers  were  but  hand-maids  or  assistants  to  the  court 
in  carrying  out  its  functions. 

Of  course  in  a  general  sense  jurors  themselves  are  officers  of 
the  court.  Court  bailiffs  and  constables  may  likewise  be  termed 
officers,  and  the  deputies  of  our  various  county  officers  are  also 
in  a  sense  officers.  These  assistant  prosecuting  attorneys  have 
no  functions  different  from  that  of  the  prosecuting  attorney 
himself,  and  their  powers  are  not  equal  to  his.  Even  the  power 
of  an  assistant  prosecuting  attorney  to  enter  the  grand  jury 
room  has  only  recently  been  conferred  by  statute.  They  are 
subordinate  to  him,  and  as  to  any  question  of  policy  to  be  pur- 
sued they  have  no  voice  as  against  the  will  of  the  prosecuting 
attorney.  In  the  creation  of  these  assistant  prosecuting  attor- 
neys it  will  be  observed  that  no  new  county  office  was  created. 
The  law  simply  provided  for  assistants  to  carry  out  the  func- 
tion of  the  office  previously  created,  and  I  am,  therefore,  of  the 
opinion  that  the  office  of  assistant  prosecuting  attorney,  is  not 
one  as  that  word  is  used  in  Sections  1  and  2  of  Article  X  of 
the  Constitution,  but  that  they  are  persons  authorized  to  be 
employed  for  the  purpose  of  assisting  an  officer  in  an  office  al- 
ready provided  for  by  law. 

Certain  moneys  were  drawn  by  the  defendant  prosecuting 
attorney  under  Section  1297  as  salary.  This  section  provides 
that  prosecuting  attorneys  shall  receive  an  annual  salary  of  not 
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more  than  $3,500  in  Hamilton  county,  $4,000  in  Cuyahoga 
county,  $2,000  in  Lucas  and  Franklin  and  Montgomery  coun- 
ties, and  all  counties  having  less  than  20,000  inhabitants  $400, 
and  in  all  other  counties  $2.00  for  each  one  hundred  inhabitants. 
If  the  uniform  method  prevailed  of  $2.00  for  each  100  inhabi- 
tants, which  applies  to  all  but  the  particular  counties  named, 
the  Prosecuting  Attorney  of  Franklin  County  would  have  drawn 
ahnost  double  the  $2,000  which  was  p«,id'  him.  If  the  statute 
be  read  to  mean  that  in  all  counties  the  prosecuting  attorney's 
salary  should  be  $2.00  for  each  one  hundred  inhabitants,  except- 
ing the  counties  named,  the  question  might  well  arise  as  to 
whether  or  not  the  exception  itself  is  not  void,  and  these  prose- 
cuting attorneys  would  have  a  right  to  complain  and  insist  upon 
a  rate  of  $2.00  for  each  one  hundred  inhabitants.  It  can  not 
be  claimed  that  it  is  the  intention  of  the  Constitution,  Section 
26,  Article  II,  requiring  all  laws  of  a  general  nature  to  have 
a  uniform  operation,  that  each  prosecuting  attorney  shall  re- 
ceive the  same  compensation,  but  whether  this  section  be  consti- 
tutional or  not,  it  is  not  necessary  here  to  consider.  This  statute 
has  been  in  existence  since  1862  and  all  the  business  of  the  state 
of  Ohio,  and  of  every  prosecuting  attorney  in  the  state  has  been 
transacted  thereunder.  Compensation,  therefore,  paid  to  such 
officers,  can  not  be  recovered  back  on  clearest  principle,  nor  can 
any  of  the  acts  of  these  officers  be  impugned  even  if  they  should 
be  held  to  have  been  acting  de  facto.  This  was  the  only  statute 
in  existence  which  provided  compensation  for  the  prosecuting 
attorneys  of  the  state.  And  that  a  de  facto  officer  is  entitled  to 
have  considered  and  treated  that,  not  only  his  services  as  such 
officer  were  legitimate,  but  also  the  compensation  attached  there- 
to, I  think  is  fully  sustained  in  the  ca.se  of  State,  ex  rel  Attorney- 
General  v.  Beacon,  66  0.  S.,  491.  If  the  division  of  compensa- 
tion provided  by  1297  is  such  as  presents  a  vice  under  the  Con- 
stitution of  the  state  of  Ohio,  it  would  seem  to  me  the  only 
persons  who  could  complain  would  be  those  in  the  excepted 
counties  who  receive  less  than  $2.00  for  each  one  hundred  inhabi- 
tants, nor  am  I  disposed  to  believe  that  a  reasonable  limitation 
upon  this  basis  of  $2.00  per  one  hundred  inhabitants  in  the 
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larger  counties  is  unreasonable  or  special  in  tbat  it  applies  to 
all  the  large  counties.  Certainly  no  public  interest  will  be  sub- 
served by  enjoining  the  payment  of  any  salary  to  any  of  the 
prosecuting  attorneys  of  this  state.  In  the  Cleveland  case  above 
cHed  the  Supreme  Court  of  Ohio  found  that  each  officer  of  the 
city  of  Cleveland  was  acting  under  an  unconstitutional  law,  and 
that  these  acts  provided  not  only  for  the  title  to  the  office,  but 
also  for  the  compensation  to  be  paid  such  incumbent. 

But  it  is  claimed  by  the  plaintiff  that  Section  1297  is  uncon- 
stitutional because  there  is  not  a  uniform  rate  of  compensation 
provided  for.  It  is  certainly  right  and  proper  that  there  should 
be  a  different  rate  of  compensation  provided  for  in  the  differ- 
ent counties.  It  wouU  be  carrying  the  recent  doctrine  of  the 
Supreme  Court  to  the  production  of  great  mischief  and  vice  to 
say  that  because  counties  like  Hamilton  county  or  Cuyahoga 
or  Franklin  county  must  have  officers  of  great  ability,  who  must 
be  paid  large  compensation,  and  w^ho  also  must  have  assistants  to 
perform  their  work,  that,  therefore,  the  prosecuting  attorney  in 
the  smaller  counties  in  the  state  have  the  same  compensation  arid 
the  same  assistants.  The  compensation  of  prosecuting  attorneys 
as  such  is  of  course  a  matter  of  general  nature,  but  the  rate  of 
compensation  is  one  of  local  nature,  and  each  county  should 
have  the  right  by  law  to  pay  its  prosecuting  attorneys  a  rea- 
sonable compensation  for  the  particular  work  of  that  kind, 
and  not  be  compelled  to  pay  the  sum  of  $4,000  because  the 
larger  counties  must  pay  that  compensation.  The  distinction 
in  salaries  of  1297  are  eminently  just  and  reasonable,  and  the 
only  party  w'ho  could  complain  at  all  w^ould  be  the  counties 
which  are  excepted  from  the  $2.00  rate.  But  if  I  should  be 
disposed  to  take  the  extreme  view  and  apply  the  Cleveland  case 
with  a  vengeance,  I  would  not  enjoin  any  action  under  this  law 
until  the  Legislature  has  had  full  and  ample  time  to  provide 
a  law  to  take  its  place. 

The  next  statute  complained  of  is  1271.  This  section  pi-ovides 
that  in  Hamilton  county,  Cuyahoga  county,  in  Franklin  county 
and  in  Lucas  county,  assistant  prosecuting  attorneys  may  ba 
appointed  upon   the   nomination   of  the   prosecuting   attorney 
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by  the  oommon  pleas  judges.  In-  Franklin  county  a  limit  is 
plaeed  as  to  their  compensation,  but  it  may  be  made  any  sum 
less  than  that  as  the  judges  may  determine.  It  is  claimed  on 
the  part  of  the  plaintiff  that  this  section  (which  has  since  been 
repealed  and  the  new  statute  substituted)  is  unconstitutional 
because  it  provides  for  assistant  prosecuting  attorneys  in  a  few 
counties  only.  Much  of .  my  observations  upon  the  previous 
statute  may  be  applicable  here.  It  is  true  that  the  general 
subject  of  prosecuting  attorney  is  one  of  a  general  nature  and 
must  have  uniform  operation  throughout  the  state,  but  the 
question  as  to  whether  or  not  there  is  needed  one,  two,  three,  or 
four  assistant  prosecuting  attorneys  is  purely  local,  growing  out 
of  the  inereased  population  and  large  business  of  a  few  counnes, 
and  with  which  only  a  few  counties  are  concerned.  The  needs  of 
these  few  large  counties  of  several  assistant  prosi^cuting  attor- 
neys should  not  compel  us  to  saddle  the  same  number  of  assist- 
ants upon  every  county  in  the  state,  but  it  is  only  necessary  for 
me  to  say  as  far  as  this  section  here  is  involved,  that  the  money 
which  has  been  paid  out  under  that  act  can  not  be  recovered  back 
whether  the  act  was  unconstitutional  or  not. 

The  very  wholesome  discussion  of  the  court  in  the  case  of 
State  V.  Gardner,  54  0.  S.,  24,  is  quite  refreshing  in  view  of 
some  of  the  present  extreme  theories  advanced  which  would,  it 
seems,  take  from  every  county  the  last  vestige  of  home  rule, 
and  foist  upon  counties  and  cities  expensive  governments  and 
officials  under  the  guise  of  necessity  under  the  Constitution, 
and  this  last  named  ca-^e  is  a  sufficient  answer  to  the  claim  that 
any  money  paid  out  under  these  old  sections  may  be  recovered 
back.  In  this  act  the  Legislature  itself  fixed  the  compensation 
and  only  authorized  the  judges  to  decrease  the  amount  if  they 
deemed  best. 

The  next  section  involved  is  1274.  This  section  provides  that 
the  prosecuting  attorney  shall  be  the  legal  adviser  of  the  county 
commissioners  and  oth(»r  county  officers,  and  for  his  services 
the  county  commissioners  shall  make  such  an  allowance  as  they 
think  proper.  The  section  further  very  properly  provides  that 
this  act  shall  not  apply  to  any  county  having  a  county  solicitor. 
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It  is  claimed  that  because  of  this  last  provision  the  act  is  un- 
oonstitutional.  Counsel  in  making  this  claim  fails  to  distinguish 
between  a  statute  making  an  exception  of  certain  counties,  and 
one  which  simply  limits  the  operation  of  the  law  uniformly 
throughout  the  state.  This  act  does  not  say  that  the  provision 
shall  not  apply  to  certain  counties,  but  the  provision  is  most 
applicable  and  is  made  to  apply  to  every  county  generally,  ex- 
cepting those  who  com^e  under  a  certain  provision  and  the  way 
is  open  and  clear  to  any  county  to  bring  itself  under  the  excep- 
tion as  it  miay  wish.  Therefore,  any  county  which  shall  obtain 
for  itself  a  county  solicitor  is  forbidden  to  also  waste  the  county 
funds  by  employing  a  special  attorney  for  civil  work.  The 
operation  of  this  statuite  is  general  and  uniform  and  is  not  ex- 
clusive of  any  county.  Any  county,  therefore,  which  may  now 
or  hereafter  have  a  county  solicitor  to  take  care  of  the  civil  busi- 
ness of  the  county  is  rightfully  and  wisely  prevented  from 
wasting  the  county  funds  by  also  employing  the  prosecuting  at- 
torney. There  is  not  a  particle  of  doubt  as  to  the  constitution- 
ality of  this  section  as  well  as  to  the  wisdom  of  it. 

It  is  fuPther  claimed,  however,  that  this  provision  is  uncon- 
stitutional because  it  permits  the  county  commissioners  to  fix 
the  compensation.  While  no  claim  is  being  made  under  this 
statute  by  the  defendants  herein,  plaintiff  has  raised  the  ques- 
tion and  desires  an  opinion  on  the  same,  and  I  will,  therefore, 
pass  upon  this  second  point  involved.  The  right  of  the  com- 
missioners to  fix  compensation  has  been  recognized  almost  since 
their  creation.  The  employmenft  of  an  attorney  by  them  and 
the  payment  of  him  of  his  compensation  is  the  exercise  of  a 
function  no  different  from  their  employment  of  a  contractor  to 
build  a  house,  or  the  purchase  of  supplies.  The  right  of  the 
commissioners  to  emiploy  counsel  for  (the  use  of  the  county  and 
their  ofiicials  is  not  denied.  The  payment  to  such  counsel  for 
their  services  is  not  the  fixing  of  the  compensation  of  an  office, 
and  is  not  forbidden  by  any  law  which  has  been  cited  to  me. 

The  next  section  involved  is  2862.  This  section  provides  that 
whenever  any  action  may  be  conionenced  against  the  county 
treasurer  or  county  auditor  or  other  county  oflficer,  for  perform- 
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ing  or  attempfting  to  perform  any  of  their  duties,  their  reasona- 
ble counsel  fees  may  be  allowed  them.  The  same  proviso,  how- 
ever, is  here  found  as  was  above  discussed,  tp-wit :  That  where  a 
county  has  a  county  solicitor  it  shall  be  his  duty  to  perform 
these  legal  services  and  the  act  shall  not  apply.  I  have  already 
answered  this  claim. 

The  next  section  involved  here  is  Section  1001-2-3  (90  0.  L., 
67),  which  permits  the  commissioners  or  any  county  officer  to 
have  counsel  in  cases  in  the  United  States  court  either  for  or 
against  them.     The  same  claim   is  made  against  this  statute 

j  that  it  exempts  such  officer  to  so  employ  counsel  where  they  have 

I  a  county  solicitor. 

I  The  next  section  involved  is  old  Section  845  (91  0.  L.,  142). 

The  same  reason  applies  to  this  statute  as  to  its  exempting 
counties  having  county  solicitors.     The  new  Section  845    (97 

I  0.  L.,  304)  it  is  claimed  is  unconstitutional  because  it  contains 

more  than  one  subject.    This  has  been  sufficiently  answered  by 

I  our  Supreme  Court  and  need  no«t  be  discussed  here.    The  other 

complaint  against  this  section  is  that  it  permits  the  county 
commissioners  to  fix  the  compensation.  This  I  have  also  de- 
cided does  not  affect  the  constitutionality  of  the  act  at  all. 

j  Counsel  claims  with  regard  to  this  section,  however,  that  the 

attorney  who  was  employed  t)y  the  commissioners  should  be  an 
outsider,  and  should  not  be  the  prosecuting  attorney  who  has 
his  own  duties  to  perform.     The  argument  made  under  this 

i  head  might  be  conceded  to  be  proper  before  the  legislative  body, 

but  the  law  itself  being  constitiitional,  and  no  law  or  constitu- 
tional provision  forbidding  the  prosecuting  attorney  to  be  em- 
ployed to  do  such  work,  it  is  not  for  the  court  to  substitute  its 
judgment  as  to  the  propriety  of  the  county  commissioners  em- 
ploying the  prosecuting  attorney.  The  answer  to  this  argument 
is  that  the  law  itself  permits  it  and  does  not  prohibit  it,  and 
the  court  can  not  substitute  its  discretion  for  that  of  the  com- 
missioners, however  much  it  might,  as  a  matter  of  policy,  disa- 
gree with  that  board. 

On  October  16,  1900,  the  commissioners  made  a  contract  by 
resolution  whereby  the  defendant  prosecuting  attorney  was  em- 
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ployed  to  represent  the  auditor  and  treasurer  in  all  suits  which 
may  be  instituted  against  those  officials,  or  which  they  might 
institute  for  the  collection  of  taxes,  with  special  reference  to 
foreign  corporations  which  has  securities  deposited  with  the 
officials  of  the  state  of  Ohio,  and  it  thereby  allowed  a  contingent 
fee  of  five  per  cent,  upon  all  money  which  should  be  paid  in 
by  reason  of  his  services.  The  resolution  itself  refers  to  any 
suit  or  suits  which  might  be  instituted  by  or  against.  Under 
this  contract  the  defendant  attorney  tried  a  test  case  in  the 
United  States  Court  which  went  to  the  Supreme  Court  of  the 
United  States,  and  which  was  successful.  Certain  other  foreign 
corporations  agreed  to  be  bound  by  the  test  case  thus  submitted. 
It  is  claimed  that  recovery  can  only  be  had  for  five  per  cent, 
of  the  amount  recovered  from  the  particular  case  filed  and 
taken  to  the  Supreme  Court  of  the  United  States.  I  Iniow  of  no 
doctrine  of  law,  justice  or  equity  which  could  be  applied  to  this 
contract  and  which  would  sustain  such  a  contention.  It  is  true 
the  treasurer  had  his  remedy  under  Section  1095,  which  he  might 
exercise.  Just  why  the  treasurer  did  not,  in  the  exercise  of  his 
discretion,  pursue  that  particular  method  of  obtaining  this 
money,  it  may  not  be  pertinent  for  the  court  to  inquire,  but  one 
thing  is  quite  evident  to  the  court,  and  that  is  that  had  the 
treasurer  attempted  any  such  form  of  collection,  these  foreign 
insurance  companies  would  have  promptly  taken  him  into  the 
United  States  Court  and  the  test  case  would  have  gone  to  the 
United  States  Court  just  the  same.  The  question  involved  was 
a  most  novel  one,  and  one  of  great  importance.  Of  course  the 
prosecuting  attorney  might  have  brought  as  many  actions  as 
he  pleased,  and  the  insurance  companies  might  have  done  the 
same  thing,  but  the  method  pursued  was  the  orderly  and  legal 
one^  to  have  one  case  determined  for  all  and  to  be  used  as  a 
precedent. 

As  to  the  amount  of  these  fees,  that  was  discretionary  with 
the  commissioners.  It  is  familiar  to  the  legal  profession  that 
where  an  attorney  takes  a  case  upon  a  contingent  fee,  that  is 
to  say,  where  he  is  to  receive  no  pay  at  all  unless  he  is  success- 
ful in  obtaining  a  fund,  that  the  amount  of  fees  are  higher 
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than  where  he  is  to  be  paid  for  his  services  irrespective  of  the 
results  of  litigation.  Contingent  fees  range  all  the  way  from  five 
per  cent,  to  fifty  per  cent.,  and  while  I  do  not  know  all  the  facts 
and  circumstances  of  these  cases  I  am  not  prepared  to  make  any 
criticism  of  the  commissioners  for  their  aet  in  making  the 
compensation  five  per  cent,  on  a  basis  of  recovery,  and  nothing 
if  they  were  not  successful. 

It  is  said,  however,  that  by  this  agreement  of  October  16, 
1900,  the  prosecuting  aittomey  can  only  have  five  per  cent, 
upon  any  suit  which  was  brought  in  the  Federal  court,  because 
Section  1001-2-3,  only  authorizes  the  employment  of  actions 
brought  against  the  oflScers  in  the  Supreme  Court  and  that  since 
only  one  case,  to-wit,  the  Western  Insurance  Company.  Of  course 
the  prosecuting  attorney  can  not  be  paid  twice.  If  he  was  paid 
a  commission  of  five  per  cent,  for  taxes  brought  in  by  reason 
of  the  Western  Insurance  Company,  he  can  not  again  be  paid  a 
commission  upon  the  same  taxes  brought  from  some  other  source, 
but  I  fail  to  find  any  such  situation.  The  taxes  which  were 
collected  and  brought  into  the  county  treasurer  by  reason  of  the 
Western  Insurance  Company  case,  whether  tihe  parties  had 
their  suits  actually  brought  or  were  biding  by  the  result  of 
that  case,  should  be  the  basis  of  the  prosecutor's  five  per  cent, 
commission. 

On  April  9,  1904,  the  defendants,  Taylor,  Seymour,  Webber 
&  King  were  employed  to  act  as  counsel  for  the  treasurer  and 
auditor  in  three  cases,  1154.  1155  and  1156,  in  the  Circuit  Court 
of  the  United  States,  Southern  District  of  Ohio,  and  also  were 
authorized  to  proceed  under  the  laws  of  Ohio  to  collect  all  taxes 
and  cover  the  same  into  the  treasury,  and  were  allowed  compen- 
sation of  ten  per  cent,  for  recovering  the  taxes  by  whatever 
method  they  would  pursue. 

This  contract  refers  exclusively  to  a  definite  set  of  persons, 
to-wit,  certain  insurance  companies  which  have  deposited  with 
the  superintendent  of  insurance  of  the  state  and  was  limited 
to  those  particular  companies. 

On  May  8,  1904,  however,  a  general  contract  was  entered  into 
whereby  the  defendant  attorneys  were  made  legal  counsel  and 
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advisors  for  the  board  of  commissioners  and  all  the  other  county 
officers  and  boards.  They  were,  by  'this  contract,  bound  to  fur- 
nish all  these  persons  with  opinions  and  instructions,  to  defend 
and  prosecute  all  actions  for  or  against  any  of  them,  and  their 
compensation  was  fixed. 

The  question  raised  is  as  to  whether  or  not  this  superseded 
the  special  contract  for  special  purposes  which  had  been  entered 
into  less  than  a  month  before.  If  the  parties,  by  the  language 
used  in  this  second  contract  abrogated  the  first,  no  recovery 
can  be  made  under  the  first  contract.  I  can  not  so  construe  the 
second  contract.  The  specific  work  there  outlined  and  which  was 
to  be  performed  upon  a  contingent  fee,  and  which  work  had 
been  entered  upon,  renders  it  very  doubtful  that  it  was  intended 
to  be  and  was  superseded  by  the  general  contract  afterwards 
entered  into.  The  parties  themselves  did  not  so  treat  their  con- 
tracts, and  they  themselves  have  refused  to  abrogate  the  first, 
and  have  never  considered  that  they  did  abrogate  it.  If  either 
party  should  attempt  to  abrogate  it,  it  would  still  be  in  the 
power  of  the  other  party  to  raise  the  question  and  perform  the 
other  contract,  and  since  they  both  agree  and  consent  that  it 
was  never  abrogated,  we  would  be  in  the  same  position  as  we 
were  before.  It  is  quite  evident  that  the  county  commissioners 
could  not  abrogate  the  first  contract  without  the  consent  of  the 
parties  thereto,  and  they  themselves  having  expressly  disclaimed 
any  such  interpretation  of  their  second  contract,  I  do  not  be- 
lieve it  is  in  the  province  of  this  court  to  so  declare  unless  the 
second  contract  would  clearly  take  the  place  of  the  first. 

Another  complaint  is  made  that  an  allowance  of  $1,250  a 
year  was  made  commencing  September  16,  1899,  to  the  prosecut- 
ing attorney  under  Section  845.  This  section  provided  that 
the  county  commissioners  might  allow  not  to  exceed  the  sum 
of  $250  in  each  case  in  which  counsel  may  be  employed,  either 
in  bringing  or  defending  a  suit  if  they  are  acting  as  a  body 
corporate  for  the  county.  The  county  commissioners  in  lieu 
of  this  allowance  passed  this  resolution  agreeing  to  give  the 
prosecuting  attorney  $1,250  a  year,  beinig  an  average  of  five 
cases  per  year.    The  legality  of  the  contract  depends  altogether 
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upon  what  the  actual  facts  have  been  since  that  time.  If  the 
number  of  ca^es  would  exceed  the  average  of  five  cases  a  year 
during  the  incumbency  of  the  defendant  prosecuting  attorney, 
I  will  sustain  the  amount  paid  out  under  this  agreement.  I 
can  readily  see  that  if  the  county  commissioners  have  had  a 
great  many  cases,  and  they  found  they  would  be  out  a  large 
amount  of  money,  that  they  might  in  the  interest  of  economy 
make  such  a  contract,  but  if,  as  a  matter  of  fact,  there  have  been 
on  an  average  of  less  than  five  cases  a  year,  the  contract  will 
have  to  be  annulled  as  to  the  difference  between  $1,250  a  year 
and  the  maximum  which  the  county  commissioners  might  have 
allowed  for  the  actual  cases.    I  allow  all  the  expense  items. 

A  final  complaint  is  made  by  the  plaintiff  that,  assuming  all 
these  acts  to  be  constitutional,  and  all  the  contracts  to  be  legal 
and  giving  defendants  the  benefit  of  every  claim  made  by  them, 
nevertheless,  they  have  been  paid  the  sum  of  $37,468.19,  but 
would  only  be  entitled,  as  a  matter  of  fact,  to  "$35,065.19,  and. 
therefore,  they  have  on  their  own  admission  been  overpaid 
$2,403.  This  is  squarely  denied  by  the  defendant,  and  if  the 
parties  can  not  agree  upon  these  facts,  of  course  the  court  will 
order  an  accounting. 

J.  8.  GiU  and  M.  E.  Thrailkill,  for  plaintiff. 

George  S.  Peters  and  E.  L.  Taylor,  Jr.,  for  defendants. 


5i8  UNION  COUNTY  PROBATE  COURT. 

Liggett,  Adm'x,  v.  Estate  of  LigKett  et  al.    [Vol.  Ill,  N.  S. 


OLD  NOTE  OF  DECEASED  HUSBAND  HELD  BY  HIS 
WIDOW. 

[Probate  Court  of  Union  County.] 

Martha  Liggett,  Administratrix,  v.  Estate  op  Gideon 
Liggett  et  al. 

Decided,  September,  1905. 

Executors  and  Administrators — Statute  of  Limitations — Not  Suspended 
hy  Appointment  of — Nor  by  Coverture — Continuing  Tru^t  not  Cre- 
ated under  Section  4974 — Partial  Payment  of  Old  Note  in  Her 
Favor — Made  by  Wife  as  Administratrix. 

1.  The  appointment  of  an  executor  or  administrator  under  the  laws  of 

Ohio  does  not  suspend  the  operation  of  the  statute  of  limitations. 

2.  The  relation  of  the  executor  or  administrator  to  the  estate  does  not 

create  a  continuing  and  subsisting  trust  under  Section  4974.  Re- 
vised Statutes. 

3.  The  common  law  rule  of  the  unity  of  interest  between  husband  and 

wife  preventing  the  application  of  the  statute  of  limitations  to 
claims  existing  in  favor  of  the  wife  against  the  husband  during 
coverture,  on  grounds  of  public  policy,  has  been  abrogated  in  Ohio 
by  statute. 

4.  An  executor  or  administrator  can  not  apply  the  assets  of  the  estate 

to  the  payment  of  his  claim  against  the  decedent,  until  after  .the 
same  has  been  presented  to  and  allowed  by  the  probate  court 

Petition  of  administratrix  for  allowance  of  claim  against 
estate. 

This  is  an  action  broug:ht  under  Section  6100,  Revised  Statutes 
of  Ohio.  The  plaintiff  alleges,  in  substance,  that  she  is  the  duly 
appointed  and  qualified  administratrix  of  the  estate  of  Gideon 
Liprj^ett,  deceased.  That  she  is  the  owner  and  holder  of  a  certain 
claim  a<?ainst  said  estate  founded  upon  a  promissory  note,  ol 
which  the  following  is  a  copy: 

**March25,  1887. 
**0n  demand,  I  promise  to  pay  Martha  Liggett  five  hundred 
and  fifty  dollars,  for  value  received. 

** Gideon  Liggett." 

That  an  endorsement  and  payment  has  been  made  thereon  as 
follows:  ** March  24th,  1902,  at  12:20  standard  time.  Received 
on  the  within  the  sum  of  fifty  dollars  ($50.00).'' 
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.  That  no  further,  or  other,  endorsements  have  been  made  there- 
on; that  no  payments  have  been  made  on  said  claim,  and  no 
set-offs  exist  against  the  same,  except  as  above  set  forth ;  and  that 
there  is  due  plaintiff  on  said  note  the  sum  of  $995,  with  interest 
from  March  24th,  1903.  The  names  of  the  heirs  are  set  forth, 
and  the  petition  concludes  with  the  usual  prayer  for  allowance 
of  the  claim. 

The  heirs  of  said  decedent  filed  their  answer  to  this  petition 
setting  up  four  grounds  of  defense,  viz : 

1.  They  deny  the  execution  of  the  note  set  up  in  plaintiff's 
petition. 

2.  They  aver  that  if  said  note  was  executed  by  said  Gideon 
Liggett  it  has  been  fully  paid. 

3.  That  said  note  is  barred  by  the  statute  of  limitations ;  and 

4.  That  the  indorsement  of  $50,  appearing  as  a  credit  on  said 
note,  was  never  in  fact  paid  to  said  Martha  Liggett  by  Gideon 
Liggett,  or  any  one  else,  but  was  placed  on  said  note  by  some 
person  after  the  death  of  said  Gideon  Liggett,  and  that  what- 
ever indorsement  appears  thereon  was  for  the  sole  purpose  of 
avoiding  the  statute  of  limitations.  The  plaintiff  files  her  reply, 
denying  the  second,  third  and  fourth  defenses. 

Brodrick,  J. 

The  clear  and  undisputed  evidence  establishes  the  following 
facts:  The  note  set  forth  in  the  petition  is  the  genuine  note  of 
Gideon  Liggett,  deceased.  Said  Gideon  Liggett  died  March  17, 
1902.  On  March  21,  1902,  Martha  Liggett  filed  her  application 
in  this,  court  for  appointment  as  administratrix  of  the  estate  of 
Gideon  Liggett,  deceased,  and  on  March  24,  1902,  she  presenl<?d 
her  bond  as  such  administratrix  and  the  same  was  approved  and 
lettens  of  administration  were  issued  to  her.  After  the  issuing 
of  said  letters,  and  while  she  was  the  duly  appointed  and  quali- 
fied administratrix  of  the  estate,  said  Martha  Liggett  drew  from 
the  People's  Bank  in  Marysville,  Ohio,  the  sum  of  fifty  dollars, 
which  was,  by  her  attorney,  indorsed  on  said  note.  No  payment 
was  ever  made  on  said  note  by  Gideon  Liggett,  or  any  one  for 
him,  during  his  lifetime.  Plaintiff's  petition  herein  was  filed 
in  this  court  May  7,  1903. 
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The  only  question  for  determination  by  the  court  is  whether 
this  claim  is  barred  by  the  statute  of  limitations.  Counsel  for 
plaintiff  insists,  in  argument,  that  the  statute  of  limitations  does 
not  apply,  for  either  of  four  reasons,  viz : 

1.  That  the  appointment  of  the  administratrix,  and  the  pro- 
vision of  the  statutes  allowing  her  eighteen  months  in  which  to 
pay  the  claim,  suspends  the  operation  of  the  statute  as  to  his 
claim. 

2.  That  the  plaintiff,  being  administratrix  of  the  estate, 
creates  a  ** continuing  and  subsisting  trust,"  and  thus  brings  the 
case  within  the  exception  stated  in  Section  4974,  Revised  Stat- 
utes. 

3.  The  statute  does  not  run  against  a  married  woman  during 
the  lifetime  of  her  husband,  for  the  reason  that  there  is  such 
unity  of  interest  that  public  policy  demands  that  she  be  not 
required  to  sue  her  husband;  and 

4.  The  indorsement  by  the  administratrix  of  a  payment  on 
the  note  takes  the  ease  out  of  the  operation  of  the  statute ;  and 
that  if  she  was  in  error  in  making  this  payment,  she  could  only 
be  held  responsible  for  whatever  damage  might  result  there- 
from. 

It  is  my  earnest  desire  to  fairly  and  impartially  examine  each 
of  the  claims  made  by  counsel,  in  order  that  justice  may  be  done 
in  accordance  with  the  facts  as  above  set  forth. 

The  note  herein  presented  for  allowance  is  a  demand  note  and 
the  statute  of  limitations  commenced  to  run  from  the  da,te  of 
the  note,  and  unless  prevented  in  some  manner  above  set  forth, 
it  w^as  barred  by  the  statute  in  fifteen  years  from  the  date  thereof. 
Revised  Statutes,  4980;  HUl  v.  Henry,  17  0.  R.,  9,  11  and  12. 

1.  As  to  the  first  point.  There  being  no  statute  especially 
suspending  the  operation  of  the  statute  of  limitations  on  the 
appointment  of  an  administrator,  this  point  must  be  determined 
by  reference  to  the  decisions  of  the  courts  on  similar  questions, 
and  the  statutes  of  this  state  governing  the  administration  of 
estates. 

In  the  state  of  New  York  it  is  expressly  provided  by  statute 
that:    **Prom  the  death  of  the  decedent  until  the  first  judicial 


NISI  PRIUS  REPORTS— NEW  SERIES.  521 

1905.]  Liggett,  Adm'x,  v.  Estate  of  Liggett  et  al. 


1 


settlement  of  an  account  of  his  executor  or  administrator,  the  I 

running  of  the  statute  of  limitations,  a^inst  a  debt  due  from  the 

decedent  to  the  accounting  party,  or  any  other  cause  of  action, 

in  favor  of  the  latter  against  the  decedent  is  suspended,''  and 

upon  this  statute  the  decisions  of  the  Court  of  Appeals  in  Matter 

of  Powers,  124  N.  Y.,  361,  and  O'Flynn  v.  Powers,  136  N.  Y., 

412,  were  leased. 

In  the  case  of  Hall,  Administrator,  v.  Pratt  et  al,  5  0.  R.,  73, 
it  was  decided  that  **  where  a  creditor  is  appointed  administra- 
tor to  his  debtor,  and  dies  without  receiving  assets,  it  is  not  to  be 
assumed  that  the  debt  was  paid,  nor  is  it  extinguished.''  The 
court  say,  page  83,  after  reviewing  the  decision  in  the  oase  of 
Bigelow  v.  Bigelow,  4  0.  R.,  147 : 

**The  rule  is  different,  but  like  that  applicable  to  the  other 
class  of  eases,  it  looks  to  the  same  end  the  attainment  of  justice 
by  direct  means.  It  is  that  the  administrator  has  a  right  to 
retain  wha.t  is  due  to  him  out  of  the  assets  in  his  hands  to  be 
administered,  because  he  can  not  sue  himself." 

This  decision  followed  the  common  law,  and  undoubtedly 
stated  the  law  as  it  then  was,  and  as  it  had  been  laid  down  ever 
since  3d,  Biackstone,  18,  19,  but  since  that  decision  the  law  has 
been  changed  in  Ohio  by  statute.  Section  6099,  Revised  Statutes, 
provides  th-at — 

'*No  part  of  the  assets  of  the  diHieased  s»hall  be  retained  by  an 
executor  or  administrator,  in  satisfaction  of  his  own  debt  or 
claim,  until  it  shall  have  been  proved  to  and  allowed  by  the  pro- 
bate court ;  and  such  debt  shall  not  be  entitled  to  any  preference 
over  others  of  the  same  class." 

Under  the  present  statutes  the  administratrix  can  not  retain 
the  assets  of  the  estate  until  the  claim  has  been  allowed  by  the 
probate  court,  and  if  the  claim  of  the  administratrix  is  fifty 
dollars,  or  more,  notice  must  first  be  given  to  the  heirs  before 
the  probate  court  can  allow  the  claim. 

The  Supreme  Court,  in  the  case  of  Granger's  Administrator 
V.  Grander,  6  0.  R.,  35,  say,  on  page  42 : 

**We  think  it  well  settled,  in  ordinary  cases,  that  where  the 
statute  of  limitations  once  begins  to  run  upon  any  subject,  it 
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continues  to  run  to  its  completion,  unless  interrupted  by  some 
act  of  the  party  setting  up  the  statute,  which  places  the  claim 
within  some  of  the  exceptions  provided  in  the  act.  The  death 
of  the  debtor  is  not  such  an  act,  and  does  not  interrupt  the  run- 
ning of  the  statute. ' ' 

The  same  principle  is  upheld  in  Williams  et  al  v.  The  First 
Preh.  Soc,  et  al,  1  0.  S.  R.,  478,  and  Carey's  Administrator  v. 
Robinson's  Administrator,  13  0.  R.,  181,  196. 

The  statute — Section  6099  above  referred  to — expressly  pro- 
vides that  the  debt  of  the  administratrix  shall  not- be  entitled  to 
any  preference  over  others  of  the  same  class.  Now  I  do  not  be- 
lieve that  any  one  would  for  a  moment  controvert  the  point  that 
if  one  of  Mr.  Liggett 's  creditors — other  than  the  administratrix 
— had  failed  to  present  his  claim  to  the  administratrix  for  allow- 
ance or  rejection  until  after  it  was  barred  by  the  statute,  that 
such  creditor  could  not  recover.  The  duty  of  the  creditor  to 
present  his  claim  to  the  administratrix  is  no  stronger  under  our 
statutes  than  is  the  duty  of  the  administratrix  to  present  her 
claim  to  the  probate  court  for  allowance,  and  in  my  opinion 
where  the  statute  points  out  a  mv^thod  for  the  administratrix  to 
follow  she  must  pursue  that  method,  or  take  her  chances  as  any 
other  creditor. 

2.  As  to  the  second  point  raised  in  the  argument  I  need  take 
very  little  time.  The  relation  of  administratrix  to  the  estate, 
heirs  and  creditors,  is  not  in  any  sense  a  continuing  and  subsist- 
ing trust.  In  order  to  bring  the  trust  relation  within  the  ex- 
ceptions in  Section  4974,  Revised  Statutes,  as  a  continuing  and 
subsisting  trust,  the  remedy  must  be  purely  equitable.  In  this 
case  an  ample  legal  remedy  prevails,  so  that  the  second  point  of 
counsel  for  plaintiff  is  not  well  taken.  See  Yearly  v.  Long, 
40  O.  S.  R.,  27,  32;  Lescallet  v.  Rickner,  16  C.  C,  461;  Larwill 
V.  Burke,  19  C.  C,  449,  and  Duhme  v.  McJiner,  3  N.  P.,  266. 

3.  The  third  point  raised  by  counsel  for  plaintiff  is  rather 
a  novel  question  under  the  la\\TS  of  Ohio,  and  to  this  I  have 
given  much  study  and  thought. 

The  theory  of  the  common  law  was,  that  a  married  woman 
was  absolutely  under  the  control  of  her  husband,  and  greater 
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rights  were  given  her  than  were  given  to  infants  or  persons  un- 
der other  disabilities.  Perhaps  this  arose  from  the  fact  that  all 
other  classes  of  persons  under  disability  might  be  protected  by 
the  appointment  of  guardians  or  trustees,  but  a  married  woman 
could  act  only  through  her  husband  or  next  friend.  A  gradual 
emancipation  of  married  women  has  been  steadily  progressing 
however,  in  Ohio,  until  now  by  statute  husband  and  wife  are 
equal  in  every  thing  before  the  law,  except  the  right  of  suffrage, 
so  that  the  common  law  rule  excepting  married  women  from  the 
operation  of  the  statute  of  limitations  is  wholly  abrogated  in 
Ohio. 

In  the  ease  of  Ajshley  v.  Rockwell,  43  0.  S.  R.,  386,  the  Su- 
preme Court  say,  on  page  389 : 

**The  wife  is  always  largely  within  the  power  of  the  husband. 
Sdie  may  have  the  naked  legal  right  to  sue,  and  that  be  of  little 
value  or  avail  to  her  if  he  commands  her  to  the  contrary.  She 
ought  to  have  the  right  to  sue  after  his  influence,  power,  and 
command  are  no  longer  felt.'' 

But  remember  that  this  language  was  used  to  refute  the  argu- 
ment of  the  repeal  of  a  statute  by  implication,  w^hen  married 
women  were  still  within  the  saving  clause  of  the  statute  of  limita- 
tions in  express  terms. 

In  the  case  of  Yacwm,  Adm'r,  v.  Allen,  58  0.  S.  R.,  280,  the 
question  was  raised  by  counsel  that:  **The  theory  of  the  unity 
of  the  husband  and  wife  known  to  the  common  law  has  not  been 
abrogated  in  Ohio. ' '     On  page  292,  the  court  say : 

**An  argument  of  muoh  force  is  presented  by  counsel  for 
plaintiff  upon  the  proposition  that  the  common  law  unity  of 
husband  and  wife  has  not  been  abrogated  even  in  Ohio,  and 
hence,  on  grounds  of  public  policy,  the  statute  of  limitations 
ought  not  to  be  applied  to  a  claim  of  the  wife  against  the  hus- 
l>and,  and  abundant  decisions  of  the  courts  of  other  states  are 
adduced  in  its  support.  But  we  do  not  deem  it  necessary  to 
enter  upon  the  inquiry." 

This  case  arose  upon  a  cause  of  action  which  was  held  by  the 
court  to  have  accrued  under  the  statute  of  limitations  while 
married  women  were  still  within  the  saving  clause  of  the  statute, 
henee  it  can  not  apply  to  the  question  now. 
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Let  US  examine  the  statutes  of  Ohio  under  which  the  cause  of 
action  in  the  case  at  bar  accrued.  Section  4978,  Revised 
Statutes,  was  amended  April  14,  1886,  by  omitting  married 
women  from  the  saving  clause,  and  extending  it  only  to  infants, 
persons  of  unsound  mind,  or  persons  imprisoned. 

On  March  19th,  1887,  Section  3112,  Revised  Statutes,  was 
enacted,  which  provides: 

**  A  husband  or  wife  may  enter  into  any  engagement  or  trans- 
action with  the  other,  or  witli  any  other  person,  which  either 
might  if  unmarried,  subject,  in  transactions  between  themselves, 
to  the  general  rules  which  control  the  actions  of  persons  occu- 
pying confidential  relations  with  each  other." 

And  there  appears  on  the  margin  of  the  section  in  the  Ses- 
sion Laws  (0.  L.  Vol.  84,  p.  132),  the  reference:  **See  2  Pom. 
Eq.,  Sections  956,  1053."  This  reference  therefore,  being  on 
the  margin  of  the  original  act  of  the  General  Assembly,  would 
naturally  be  looked  to  for  an  explanation  of  the  act  itself,  and 
by  reference  to  2  Pom.  Eq.  Jur.,  I  find  that  Section  956  treats 
of  the  essence  and  good  faith  of  the  contracts  themselves 
as  between  husband  and  wife,  but  not  as  to  the  remedy.  The 
principle  of  this  section  is  stated  in  the  language  of  the  learned 
judge  delivering  the  opinion  in  Tate  v.  Williamson,  L.  R.,  1  Eq., 
528,  536,  as  follows: 

**The  broad  principle  on  which  the  court  acts  in  cases  of  this 
description  is,  that  wherever  there  exists  such  a  confidence  of 
whatever  character  that  confidence  may  be,  as  enables  the  per- 
son in  whom  confidence  or  trust  is  reposed  to  exert  influence  over 
the  person  trusting  him,  the  court  will  not  allow  any  transac- 
tion between  the  parties  to  stand,  unless  there  has  been  the  full- 
est and  fairest  explanation  and  communication  of  every  partic- 
ular resting  in  the  breast,  of  the  one  who  seeks  to  establish  a  con- 
tract with  the  person  so  trusting  him.'' 

And  Section  1053  provides  for  trusts  ex  rmleficio,  or  **  where 
the  legal  title  to  property,  real  or  personal,  has  been  obtained 
through  actual  fraud,  misrepresentations,  concealments,  or 
through  undue  influence,  duress,  taking  advantage  of  one's 
weakness  or  necessities,  or  through  any  other  similar  means 
or  under  any  other  similar  circumstances  which  render  it  un^ 
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conscientious  for  the  holder  of  the  legal  title  to  retain  and  enjoy 
the  benefieial  interest."  It  will  be  noticed  that  both  these 
sections  apply  to  purely  equitable  proceedings. 

In  Section  1099  of  the  same  work  (2  Pom.  Eq.)  the  following 
principle  is  stated: 

*'In  a  very  few  states  the  legislation  has  removed  the  statu- 
tory separate  estate  of  married  women  entirely  out  of  the  equita- 
ble jurisdiction,  by  conferring  upon  the  power  of  making  con- 
tracts in  relation  to  it,  and  by  rendering  these  contracts  person- 
ally binding  upon  them  by  law,  and  enforceable  against  them 
personally  by  ordinary  legal  actions,  pecuniary  judgments,  and 
executions. ' ' 

Note  1,  on  page  1638,  to  this  section  says:  "Equity  can  not,  of 
course,  deal  with  cases  arising  under  this  legislation,*'  and  cites: 
**Ohio,  Revised  Statutes,  1890,  Section  3112,  3114.''  And  so 
important  does  this  legislation  seem  to  the  learned  author  that 
he  gives  the  language  of  Sections  3112,  3114  in  the  notes  to  this 
section,  while  he  only  cites  the  legislation  of  other  states. 

The  evident  intent  of  the  General  Assembly  being  to  absolute- 
ly emancipate  the  wife  and  place  her  on  an  equal  footing  with 
the  husband  there  is,  therefore,  now  under  our  statutes,  as  I  con- 
strue them,  no  more  authority  of  law  for  exempting  married 
women  from  the  operation  of  the  statutes  of  limitations  than 
there  is  for  exempting  married  men  therefrom. 

In  the  case  of  Ilart  ct  al  v.  Scirvis  et  al,  3  N.  P.,  316,  Judge 
Sayler  of  the  Hamilton  County  Court  of  Common  Pleas  held 
that: 

**An  action  will  lie  between  husband  and  wife,  and  debts  due  a 
woman  are  not  extinguished  by  her  intermarriage  wit^h  the 
debtor." 

I  am,  therefore,  of  the  opinion  that- from  a  fair  construction 
of  the  statutes  of  this  state  the  common  law  doctrine  of  the  unity 
of  husband  and  wife,  in  so  far  -as  it  would  apply  to  this  ease, 
has  been  abrogated  in  Ohio,  by  statute. 

4.  This  leaves  the  remaining  point  as  to  the  effect  of  the  in- 
dorsement of  the  fifty  dollars  as  a  pajonent  on  the  note  by  the 
plaintiff  after  the  death  of  Gideon  Liggett.,     If  this  had  been 


526  UNION  COUNTY  PROBATE  COURT. 

Liggett,  Adm'x.  v.  Estate  of  Liggett  et  al.    [Vol.  Ill,  N.  S. 

the  claim  of  some  creditor  other  than  the  administratrix  the 
payment  made  by  her  would  cleariy  have  prevented  the  running 
of  the  statute  {Niemcewicz  v.  Bartlett,  Administrator,  13  O.  R., 
271).  But  the  language  of  Section  6099,  Revised  Statutes,  is 
clear  and   positive  in  its  character,  viz : 

**No  part  of  the  assets  of  the  deceased  shall  be  retained  by  an 
executor  or  administrator,  in  satisfaction  of  his  own  debt  or 
claim,  until  it  shall  have  been  proved  to  and  allowed  by  the  pro- 
bate court.'' 

Section  6100,  Revised  Statutes,  provides  that  if  the  amount 
of  the  claim  is  fifty  dollars  or  more,  then  the  same  proceedings 
shall  be  had  as  are  now  before  the  court.  If,  then,  the  adminis- 
tratrix can  allow  a  payment  of  fifty  dollars  on  the  claim  as  a 
valid  payment  so  as  to  take  the  claim  out  of  the  operation  of 
the  statute  of  limitations,  without  the  intervention  of  the  pro- 
bate court,  this  proceeding  is  wholly  unnecessary,  and  the  statute 
of  no  effect.  From  the  time  of  day  named  in  the  indorsement 
on  the  note  the  plaintiff  had  a  full  half  day  before  the  expira- 
tion of  fifteen  years,  in  which  to  have  filed  her  petition  in  this 
court  and  save  her  rights  under  Sections  4987  and  4988,  Re- 
vised Statutes,  by  following  up  the  filing  of  her  petition  with 
service  of  notice,  and  thus  to  have  prevented  the  running  of 
the  statute  of  limitations  against  her  claim,  and,  under  the  tes- 
timony adduced  herein,  have  recovered  the  full  amount  of  her 
claim.  The  plaintiff,  therefore,  by  her  own  negligence  having 
permitted  the  statute  of  limitations  to  bar  her  right  to  recover 
herein,  I  am  compelled  under  the  law,  as  I  construe  it,  to  reject 
her  claim. 

The  claim  of  the  plaintiff  is,  therefore,  rejected,  and  judgment 
rendered  against  her  as  adiministratrix  for  the  cost  of  this  pro- 
ceeding.   The  costs  to  be  paid  out  of  the  estate. 

Porter  &  Porter,  for  plaintiff. 

Z>.  W.  Ayers,  contra. 

•Note:  On  appeal  the  above  judgment  was  affirmed  by  the 
court  of  common  pleas,  and  on  error  was  again  affirmed  by  the 
circuit  court. 
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PLEADING  WHERE  THE  DEFENSE  IS  MADE  OF  CONTRIBUTORY 

NECUCENCE. 

[Superior  Court  of  Cincinnati,  Special  Term.] 

Robert  Nellis  v.  The  Cincinnati  Traction  Company. 

Decided,  December  8,  1905. 

Negligence — Form  of  Pleading — Where  the  Defense  of  Contributory 
Negligence  is  to  be  Interposed — Issue  not  made  up,  Unless — Sur- 
plusage — Motion  to  make  Answer  more  Definite  and  Certain, 

1.  Where,  In  a  suit  for  damages  on  account  of  personal  injuries,  the 

allegations  necessary  to  state  the  cause  of  action  in  no  way  sug- 
gest negligence  on  the  part  of  plaintiff,  there  is  no  implication  of 
negligence  to  be  negatived,  and  an  averment  that  plaintiff  was 
without  fault  is  unnecessary,  and  if  made,  is  mere  surplusage. 

2.  In  such  case  the  issue  of  contributory  negligence  can  only  be  raised 

when  pleaded  as  a  defense,  or  when  the  testimony  of  the  plaintiff 
tends  to  show  contributory  negligence. 

3.  It  follows,  therefore,  that  where  the  answer  is  a  general  denial  and 

a  plea  of  contributory  negligence,  the  plea  as  to  contributory  neg- 
ligence is  not  mere  surplusage,  and  a  motion  to  make  this  plea 
more  definite  and  certain  will  lie. 

IIOPFHEIMER,  J. 

Heard  on  motion  to  make  the  answer  more  definite  and  cer- 
tain by  requiring  defendant  to  spe-cify  what  a<rts  of  ne^rligence 
or  eairelesisness  of  plaintiff  caused  the  injuries  complained  of. 

Plaintiff  averred  he  was  a  passenger  on  one  of  defendant's 
cars;  that  the  car  l>ecame  derailed  and  jumped  the  track  while 
descending  a  steep  hill  at  a  sharp  curve  and  w^as  violently  driven 
into  a  bluff,  catching  plaintiff  in  the  wreck,  severely  injuring 
him;  that  said  derailment  and  injuries  were  caused  without 
fault  on  his  part,  and  were  due  solely  to  defendant's  negligence; 
wherefore  damages  are  claimed. 

The  answer  is  {a)  a  general  denial  and  (b)  plea  for  contribu- 
tory negligence. 

The  motion  herein  is  directed  to  the  generail  averment  of 
negligence  as  set  up  in  the  plea  of  contributory  negligence. 
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In  resisting  this  motion  the  defendant  contends  that  inasmuch 
as  the  plaintiff  charges  defendant  with  negligence  and  also  avers 
he  was  withoiU  fault,  the  general  denial  raises  two  issues  of 
fact:  (1)  an  issue  as  to  defendant's  negligence;  (2)  an  issue 
as  to  plaintiff's  contributory  negligence;  and  it  is  claimed,  there- 
fore, that  the  additional!  language  in  defendant's  answer  aver- 
ring contributory  negligence  is  mere  surplusage,  neither  extend- 
ing nor  limiting  the  scope  of  the  issue,  and  that,  therefore,  no 
motion  to  make  more  definite  and  certain  what  is  mere  sur- 
plusage can  lie. 

This  reasoning  is  fallacious,  and  is  evidently  based  on  Coal 
V.  Estievenard,  53  0.  S.,  43;  and  Barracknian  v.  C,  C,  C.  &  St. 
L.  Ry.  Co.,  1  N.  P.— N.  S.,  237. 

The  report  of  the  last  mentioned  case  does  not,  however,  set 
forth  the  fa<;ts  upon  which  the  action  was  founded,  but  the 
court  follows  Coal  Co.  v.  Estievcnard,  which  was  a  case  involv- 
ing the  relation  of  master  and  servant.  In  that  case  it  appears 
that  the  answer  was  a  general  denial,  and  the  court  charged  on 
contributory  negligence.  Whether  this  was  done  because  the 
issue  as  to  the  'negligence  of  plaintiff  was  joined  on  a  general 
denial,  or  whether  the  evidence  justified  such  a  charge  is  not 
clear.  At  any  rat^,  at  p.  51  of  Coal  Co,  v.  Estievenurd  the  court 
in  its  opinion  said : 

**The  defense  to  the  aotiorr  rested  principally  upon  the  ap- 
plication of  the  doctrine  of  contributory  negligence.  The  plaint- 
iff avers  in  his  petition  that  he  was  without  fault  or  negligence 
in  the  premise:^;.  This  allegation  is  denied  in  the  answer  and 
thus  the  issue  is  fairly  jtvined  upon  the  question  of  negligence 
on  part  of  plaintiff  below.  While  the  issue  as  to  plaintiff's 
contributory  negligence  is  thus  made  up  by  the  averment  of 
the  petition  and  denial  in  the  answer,  the  course  of  the  trial 
and  proof  remained  the  same  as  if  the  answer  had  averred 
contributory  negligence  and  the  reply  had  denied  the  same.*' 

Recently  in  Traction  Co.  v.  Forrest,  Vol.  3,  0.  L.  R.,  34  (Su- 
preme Court  Supplement,  p.  12),  the  Supreme  Court  has  laid 
down  ithe  rule  that — 

**  Where  in  a  suit  to  recover  for  personal  injuries  occasioned 
by  the  alleged  negligence  of  the  defendant,  the  petition,  after 
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stating  the  facts  upon  which  the  plaintiff  bases  his  action,  avers 
that  the  plaintiff  was  free  from  fault  and  the  answer  is  a  general 
denial,  there  is  no  issue  of  contributory  negligence;  and  where, 
in  such  case,  the  testimony  introduced  by  the  plaintiff  does  not 
tend  to  show  contributory  negligence,  it  is  error  for  the  court 
to  introduce  the  element  of  contributory  negligence  in  its  charge 
to  the  jury  and  give  instructions  thereon.'' 

Whatever  theory  the  court  may  «have  proceeded  on  in  Coal 
Co,  v.  Estievenoird,  whether  it  was  because  the  issue  of  contribu- 
tory negligence  was  deemed  proper,  inasmuch  as  the  general 
denial  joined  the  issue  on  negligence,  or  w^hether  it  was  (and 
this  would  seem  to  be  the  true  reason)  because  the  plaintiff's 
evidence  warranted  the  charge,  it  seems  immaterial.  If  it  was 
for  the  former  reason,  the  rule  is  abrogated  by  Traction  Co,  v. 
Forrest,  And  even  if  that  were  not  the  case,  the  averment  in 
the  petition  under  consideration,  that  plaintiff  was  without  fault, 
was  an  unneccissary  averment,  as  the  averment  necessary  to 
state  the  cause  of  action  in  no  way  suggested  the . implication 
of  negligence  and,  therefore,  there  was  no  implication  of  negli- 
gence to  be  negatived.  The  general  denial  does  not  raise  any 
issue  of  plaintiff's  negligence,  and  if  it  is  desired  to  raise  the 
issue  of  plaintiff's  contributory  negligence,  that  issue,  as  we 
have  seen,  can  only  be  raised  (a)  when  pleaded  as  a  defense; 
(ft)  when  the  testimony  of  the  plaintiff  tends  to  show  contribu- 
tory negligence.  See  also  Street  Ry.  v.  Nolthenius,  40  0.  S,- 
376-380. 

So  much  for  defendant's  general  denial. 

As  to  the  part  of  defendant's  answer  which  states  **that  if 
plaintiff  sustained  injuries,  they  wore  directly  due  to  the  neg- 
ligence and  carelessnesi-i  of  the  plaintiff,"  this  is  not,  as  de- 
fendant claims,  -mere  surplusage.  Indeed,  if  defendant  intends 
to  rely  on  any  negligence  of  plaintiff  as  being  contributory,  as 
matter  of  defense,  is  becomes  a  necessary  allegation.  But  this 
plea  of  contributory  negligence  as  thus  set  out  in  defendant'? 
answer,  it  will  be  noted,  does  not  state  any  act  on  plaintiff's 
part  that  caused  the  injury,  nor  does  it  state  that  any  act  was 
negligently  done  by  plaintiff.  In  other  words,  no  specific  facts 
or  acts  of  omission  or  commission  are  alleged.     This,  in  effect, 
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is  simply  pleading  a  general  averment  of  plaintiff's  negligence. 
If  in  an  action  for  negligence  a  petition  were  framed  so  as  to 
contain  a  general  charge  of  negligence  merely,  while  it  would 
probably  'be  proof  against  demurrer,  it  would  nevertheless  be 
subject  to  motion  for  indefiniteness  {Railway  Co.  v.  Kistler,  66 
0.  S.,  326).  Why,  therefore,  should  not  the  same  rule  be  appli- 
cable to  a  general  averment  of  negligence  set  up  as  a  substan- 
tive defense?  Surely  the  plaintiff  is  as  much  entitled  to  know 
the  charge  he  must  meet  as  is  the  defendant  to  know  what  he 
must  answer. 

In  Mclnerny  v.  Chemical  Co.,  118  Fed.,  653,  the  syllabus 
reads : 

'*  Under  the  rule  of  code  pleading  that  the  facts  relied  on  be 
slated  in  a  clear  and  concise  manner,  an  answer  that  the  injuries 
causiing  the  death  of  plaintiff's  intestate  arose  from  his  care- 
le.ssness,  negligence  and  fault  may  be  required  to  be  made  more 
definite  and  certain." 

At  page  64  of  the  same  act  it  was  said  substantially — 

*'This  practice  (setting  up  general  averments  only)  which 
hars  gone  unchallenged,  if  tested  by  the  rules  of  code  pleading, 
will  be  found  defective.  Where  the  defendant  sets  up  the  de- 
fense of  contributory  negligence  he,  in  effect,  by  inserting  the 
same  introduces  new  matter;  other  facts  which  if  they  be  not 
justified  may  debar  the  plaintiff',  and  under  the  rule  of  code 
pleading  he  must  ^et  cut  ccmcisely  these  facts.  To  put  it  in 
another  way :  If  defendant  wishes  to  rely  on  the  rule  that  plaint- 
iff must  prove  his  case,  the  general  denial  would  be  sufficient, 
but  if  he  attempts  to  go  beyond  this  and  avail  himself  of  a 
defense  of  contributory  negligence,  he  must  show  his  facts  upon 
which  he  relies  and  from  which  negligence  could  be  inferred." 

Section  5088  of  the  Revised  Statutes  of  Ohio  provides  when 
the  allegations  of  a  pleading  are  so  indefinite  and  uncertain 
that  the  precise  nature  of  the  charge  or  defense  is  not  appar- 
ent, the  court  may  require  the  pleading  to  be  made  definite 
and  certain  by  amendment.    As  said  by  Burket,  J. : 

''This  means  that  the  court  shall  in  a  proper  case  require  the 
pleading  to  be  made  definite  and  certain.     It  was  not  a  mere 
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matter  of  discretion.  It  is  a  substantial  right  to  a  party  to 
have  the  pleadings  against  him  so  definite  and  certain  as  to 
enable  him  to  know  what  he  has  to  meet  and  to  prepare  his 
evidence  accordingly.*' 

In  view  of  the  foregoing  the  motion  must  be  granted. 
Guide  Gores  and  Charles  M.  Cist,  for  the  motion. 
n.  Kemietk  Rogers  and  Ellis  G.  Kinkead,  contra. 


Maggie  Durack,  Administratrix,  v.  The  Cincinnati  Traction 

Company. 

Swing,  Jas.  B.,  J. 

^lemorandum  opinion  'filed  in  the  Common  Pleas  Court  of 
Hamilton  County,  December  15,  1905. 

This  case  is  submitted  upon  a  motion  to  make  the  answer 
more  definite  and  certain.  There  is  in  the  answer  an  allegation 
in  general  terms  of  contributory  negligence.  It  is  sought  to 
have  defendant  required  to  **set  forth  more  particularly  where- 
in the  plaintiff *s  intestate  was  guilty  of  negligence.*'  Since  the 
motion  was  submitted  to  me  the  superior  court  ( Hoff heimer,  J.) 
supra,  has  decided  the  same  question  in  a  written  opinion  which 
is  quite  clear  and  forcible,  sustaining  the  motion.  In  that  opin- 
ion it  seems  to  be  shown  that,  as  is  said  in  5th  Ency.  of  Pleading 
&  Prac,  page  12,  **the  trend  of  tlu  authorities  is  that  a  general 
averment  that  the  plaintiff  was  guilty  of  negligence  which  con- 
tributed to  the  injury,  and  that  he  could  have  avoided  all 
damage  by  the  exercise  of  proper  care,  is  not  suflficient ;  that  the 
acts  constituting  such  contributory  negligence  should  be  aver- 
red." This  is  said  as  to  states  *Svhere  it  is  incumbent  on  the 
defendant  to  plead  contributory  negligence  specially  and  where 
the  defense  can  not  be  made  under  a  general  denial."  Since  the 
decision  of  our  Supreme  Court  in  Cincinmiti  Traction  Co,  v. 
Forrest,  decided  October  31st,  1905,  Ohio  Law  Reporter^  Vol. 
3,  No.  34,  page  12,  Ohio  must  be  said  to  be  one  of  these  states. 
The  decision  of  Judge  Iloflfheimer  seems  to  be  in  accord  with 
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the  statement  of  the  law  in  The  N.  Y,,  Chicago  &  St,  L,  Railroad 
Co.  V.  Kistler,  66  0.  S.,  326,  as  follows: 

**When  the  allegations  of  a  pleading  are  so  indefinite  and 
uncertain  Ihat  the  precise  nature  of  the  charge  or  defense  i.s 
not  apparent,  and  a  motion  is  made  to  require  such  pleading  to 
be  made  more  definite  and  certain,  it  is  error  to  overrule  such 
motion.'' 

In  that  case  the  court  say,  page  832,  quoting  the  statute  as 
above: 

*^This  means  that  the  court  shall  in  a  proper  case  require  th-e 
pleading  to  be  made  definite  and  certain.  It  is  not  a  mere  mat- 
ter of  discretion.    It  is  a  substantial  right  to  the  party,"  etc. 

The  Kistler  case  was  one  for  damages  for  personal  injuries 
caused  ])y  negligence.    It  is  said  in  the  syllabus : 

**In  an  action  founded  upon  negligence,  the  petition  should 
state  the  acts  of  conmiission  or  omission  which  the  plaintiff 
claims  to  have  caused  the  injury.'* 

Should  a  different  rule  be  applied  to  the  answer?  I  have  thought 
•that  possibly  a  different  rule  might  with  reason  be  applied  to 
the  answer  in  such  a  case,  see  1  N.  P. — N.  S.,  237  (Belden,  J.), 
but  in  the  face  of  the  manifast  ''trend  of  the  authorities"  be- 
yond our  state,  and  **the  trend,"  as  I  understand  it,  of  our 
own  Supreme  Court  on  the  subject,  and  in  view  of  the  forcible 
reasoning  of  Judge  Ilcfflieimer  in  the  case  referred  to,  I  do  not 
feel  warranted  in  so  holding.  I  do  not  feel  warranted,  under 
the  circumstances,  in  applying  to  the  answer  in  such  cases  a 
rule  different  from  that  applied  in  the  petition.  I  do  not  feel 
warranted  in  saying  that  a  general  allegation  of  contributory 
negligence  in  an  answei',  does  not  present  ^'a  proper  case''  for 
the  application  of  the  rule  stated  in  the  Kistler  case,  as  well  as 
does  an  allegation  of  negligence  in  the  petition,  both  being  plead- 
ings.  Without  saying  that  some  such  distinction  might  not  with 
reason  be  made,  I  simply  do  not  feel  warranted  in  making  it. 
The  motion  is  therefore  sustained. 

Walter  A.  DeCamp  and  Z).  V.  Sutphin,  for  the  administratrix. 
E.  G.  KinTicadf  contra. 
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POWER  OF  COURT  OVER  SENTENCE  AFTER  TERM. 

[Common  Pleas  Court  of  Franklin  County.] 

In  the  Matter  of  the  Application  of  Clara  Lee  for  a  Writ 

OF  Habeas  Corpus. 

Decided,  October  6,  1905. 

Suspension  of  Bentence — Pardoning  Power  and  Power  to  Respite — JU' 
dicial  Discretion  in  Revising^  Suspending  or  Revoking  the  Suspen- 
sion of  Sentence — Criminal  Law — Habeas  Corpus. 

In  the  absence  of  a  statutory  enactment  to  the  contrary,  the  power  of 
a  court  to  suspend  execution  of  sentence  during  good  behavior,  or 
to  revoke  such  suspension,  is  not  impaired  or  limited  by  the  pass- 
ing of  the  term  in  which  the  suspension  was  made. 

Dillon,  J. 

Tlie  applicant  was  convicted  in  the  police  court  of  this  city  on 
the  7th  day  of  April,  1904.  The  judge  of  that  court,  however, 
suspended  execution  of  the  sentence  during  good  behavior.  At 
a  subsequent  term  of  said  court,  to-\nt,  en  the  30th  day  of  Au- 
gust, 1905,  the  court  finding  that  she  had  violated  the  condi- 
tions imposed,  revoked  the  suspension  and  sentenced  the  accused 
to  the  workhouse. 

By  statute,  the  police  court  is  considered  as  holding  monthly 
terms,  each  commencing  on  the  first  Monday  of  the  month.  The 
question,  therefore,  is  squarely  presented  as  to  whether  or  not 
a  court  has  power  to  sentence  at  a  term  subseciuent  to  convic- 
tion. 

In  the  case  of  Webber  v.  The  State,  58  Ohio  St.,  616,  the 
court  settled  one  phase  of  the  question  by  announcing  that  a 
court  in  a  criminal  case  has  the  power  to  suspend  the  excniution 
of  a  sentence  in  whole  or  in  part,  unless  otherwise  provided  by 
statute.  And  further,  that  such  court  had  the  power  to  set 
aside  such  suspension  at  any  time  during  the  term  of  court  at 
which  sentence  was  pas.sed. 

But  the  question  here  presented  was  disposed  of  by  said  court 
in  this  language:  ** Whether  such  suspension  can  be  set  aside 
at  -a  subsequent  term  is  not  decided.''  The  authorities  in  the 
various  states  passing  upon  this  question  are  in  conflict.  In  the 
case  of  Weaver  v.  The  People,  33  Mich.,  295,  the  court  denied 
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the  right  of  any  court  to  sentence  an  offender  at  a  subsequent 
term,  where  the  judge  holding  the  court  was  not  the  same  judge 
who  made  the  ori^nal  suspension. 

But  in  the  case  of  People  v.  Reilly,  53  Mich.,  260,  the  court 
held: 

**  Suspending  sentence  for  a  reasonable  time  is  discretionary 
with  the  judge,  if  a  cause  is  shown  for  doing  so;  but  an  indefi- 
nite suspension  lasting  for  about  nine  months  is  unreasonable, 
though  it  is  not  necessarily  ground  for  setting  aside  the  con- 
viction. ' ' 

Whatever  doubt  was  left  upon  the  subject  in  the  state  of 
Michigan,  however,  was  set  at  rest  a  little  later  by  the  ease  of 
People  V.  Brown,  54  Mich.,  15,  where  the  court  in  the  5th  sylla- 
bus holds  as  follows: 

**The  pardoning  power  in  Michigan  belongs  to  the  governor 
alone;  no  judge  can  exercise  it  by  indefinitely  suspending  the 
sentence  of  a  convicted  criminal." 

This  same  contention  finds  further  support  in  the  case  of 
United  States  v.  Wilson,  46  Fed.,  748,  wherein  the  Circuit 
Court  of  the  United  States  for  the  District  of  Idaho  held  that 
courts  have  no  power  to  suspend  sentence,  except  for  short  peri- 
ods pending  the  determination  of  motions  or  considerations  aris- 
ing in  the  cause  after  a  verdict.  It  is  noteworthy  that  that  court 
cited  all  three  of  the  Michigan  cases  supra. 

In  the  case  of  Williams  v.  The  Commonwealth,  29  Pa.  St., 
102,  the  defendant  was  convicted  of  murder  in  the  first  degree, 
at  the  regular  term,  and  adjournment  was  taken  in  accordance 
with  the  statute,  for  the  convenience  of  the  court,  pending  his 
decisions  upon  certain  motions,  and  the  court  held  that  the  ac- 
cused might  afterwards  be  legally  sentenced  at  an  adjourned 
term. 

In  the  case  of  State  v.  Watson,  95  Mo.,  411,  the  court  held 
that  the  sentence  of  one  convicted  of  an  offense  might  be  post- 
poned until  a  future  date  or  term  to  suit  the  convenience  of 
the  court  or  for  cause  vshowT^i,  but  in  this  case,  which  has  been 
cited  by  counsel,  it  will  be  observ^ed  that  it  was  not  a  case  of  a 
suspended  sentence  on  condition,  but  was  made  necessary  for  the 
convenience  of  the  court  in  passing  upon  a  motion  for  a  new 
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triall.  The  only  value  of  this  decision  is  to  show  that  a  failure  to 
pronounce  sentence  at  one  term  will  not  prevent  the  court  pass- 
ing sentence  at  the  subsequent  term. 

In  the  case  of  People  of  New  York  v.  Graves,  31  Hun.  (N.  Y.), 
382,  the  court  suspended  sentence  during  the  defendant's  good 
behavior,  and  he  was  allowed  to  leave  the  court.  Over  two  years 
later  for  some  misconduct  he  was  taken  before  the  s>ame  court, 
and  on  motion  for  sentence  against  him  upon  the  old  crime,  he 
was  sentenced  to  the  penitentiary  for  two  years  and  six  months. 
On  application  for  writ  of  habeas  corpus,  the  court  sustained 
the  action  of  the  court.    In  that  case,  the  count  said : 

**Such  power  to  pronounce  sentence  was  properly  exercised 
and  the  judgment  entered  thereon,  is  rejgular  and  binding  upon 
the  accused.  It  does  not  lie  in  his  mouth  to  say  that  he  deserved 
and  ought  to  have  received  sentence  e«-rlier.'' 

In  the  caise  of  People  v.  TJie  Court,  141  N.  Y.,  288,  it  is  held 
that  a  statute  which  authorizes  courts  of  criminal  jurisdiction 
to  suspend  sentence  after  conviction,  is  not  violative  of  the  pro- 
visions of  the  state  Constitution,  which  gives  to  the  governor 
the  power  to  graat  reprieves  and  pardons. 

Without  quoting  further  it  may  be  pertinent  to  observe  that 
the  theory  of  the  courts  which  have  denied  the  right  to  enforce 
sentence  at  a  term  subsequent  to  the  conviction,  is  not  based 
upon  the  time  of  the  sentence,  but  has  for  its  chief  support 
and  argument  the  fact  that  it  is  delegating  to  the  judge  the 
power  to  exercise  parole  and  pardon  in  violation  of  the  funda- 
mental law  of  the  state.  These  cases  seem  not  to  have  observed 
that  it  already  lay  in  the  power  of  the  same  courts  to  discharg'j 
the  prisoner  at  will  at  the  conclusion  of  the  state's  evidence 
or  if  the  verdict  of  the  jury  was  not  satisfactory,  to  set  it  aside. 
So  far  as  the  general  object  and  purpose  is  concerned,  it  must 
be  readily  granted  that  the  exercise  of  such  discretion  upon  the 
part  of  the  court  is  intended  to  accomplish  much  good  and 
under  certain  circumstances  should  be  favored.  Nor  will  it  be 
claimed  that  the  exercise  of  this  power  by  the  courts  has  ever 
been  indulged  in  to  such  an  extent  as  to  present  a  vice.  It 
should  further  be  noticed  that  in  case  such  inherent  power  of 
the  court  should  be  restrained,  it  should  be  so  done,  as  sug- 
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gested  in  the  case  of  Webber  v.  The  State,  supra,  by  legislation. 

This  inherent  power  of  the  count  is  recognized  in  the  case  of 
Lee  V.  The  State,  32  Ohio  St.,  113,  in  which  it  is  held  that  where 
the  court  in  passing  the  sentence,  has  acted  under  a  misappre- 
hension of  the  facts,  it  may,  in  the  exercise  of  judicial  discre- 
tion and  in  furtherance  of  justice,  at  the  same  term  and  before 
the  original  sentence  has  gone  into  operation,  revoke,  revise, 
increase  or  diminish  such  sentence  within  the  limits  prescribed 
by  law. 

The  inherent  power  of  the  court  to  suspend  sentence  during 
good  behavior  having  been  established  as  law  in  this  state,  it 
must  be  conceded  that  if  there  be  a  limitation  of  time  upon  the 
suspension,  it  must  be  based  on  some  technical  -and  not  on  a  sub- 
stantial reason.  Under  such  contention  w^e  would  have  the  anom- 
aly of  a  court  at  the  beginning  of  a  four  months'  term  of  court 
suspending  sentence  during  good  behavior  for  a  period  of  four 
months,  while  a  like  criminal  under  like  circumstances  and 
conditions  who  comes  l>efore  him  on  the  last  day  of  the  term 
could  have  no  suspension  of  sentence.  Moreover,  a  sentence 
during  good  behavior  would  mean  absolute  pardon  at  the  end  of 
the  term,  unless  the  court  in  violation  of  his  own  condition  of  sus- 
pension should  feel  compelled  to  enforce  sentence  at  the  end  of 
the  term  rather  than  take  chances  upon  the  accused's  good  beha- 
vior thereafter — in  the  one  case  an  injustice  to  the  state,  and  in 
the  other  an  injustice  to  the  accused.  I  refer  counsel  to  the  dis- 
cussion of  this  subject  in  19  Enc.  of  PI.  &  Pr.,  446  and  452 ;  and 
also  to  25  A.  &  E.  of  Law,  2d  Ed.,  313. 

Fr!>m  a  consideration  of  the  conflicting  authorities  upon  this 
subject  and  upon  reason,  my  conclusion  is  that  in  the  absence  of 
statutory  enactment  to  the  contrary,  the  power  of  the  court  to 
suspend  execution  of  sentence  during  good  behavior  is  not  im- 
paired or  limiited  by  the  passing  of  a  term  in  which  such  sus- 
pension is  made.  The  prisoner  will  be  remanded  and  the  writ 
denied. 

^f,  B.  Ecrnhart,  for  plaintifY. 

J.  M.  Butler,  for  defendant. 
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INJUHY  TO  ONK  ABOUT  TO  TAKE  A  STREET  CAR. 

[Superior  Court  of  Cincinnati,  General  Term.] 

The  Cincinnati  Tr.\ction  Company  v.  Anna  Holzenkamp. 

Decided,  November  2,  1905. 

yegligence — Liability  of  Street  Railway  Company  to  Intending  Pas- 
seng^ — Injured  Before  Coming  in  Actual  Contact  with  the  Car — 
By  the  Falling  of  a  Broken  Trolley  Pole— Implied  Assent  of  Com- 
pany to  Carry — Constructive  Control  Over  Waiting  Passenger. 

1.  A  street  railway  company  is  bound  to  exercise  the  same  high  de- 

gree of  care  toward  an  Intending  passenger  as  toward  one  who  has 
entered  a  car  and  paid  his  fare,  where  such  intending  passenger, 
having  taken  his  place  at  a  point  designated  for  receiving  pasflen- 
gers,  is  injured  after  coming  within  the  sphere  of  peril  from  the 
car,  but  before  actual  contract  with  it. 

2.  H,  when  about  to  step  upon  a  car  which  had  stopped  for  passengers, 

was  Injured  by  the  fall  from  the  roof  of  the  car  of  a  broken 
trolley  pole.  Held:  That  so  far  as  the  liability  of  the  company 
was  concerned,  H  had  become  a  passenger. 

Ferris,  J. ;  Caldwell,  J. ;  concurs ;  IIoffheimer,  J.,  dissents. 

The  plaintiff  below  brought  an  action  against  the  defendant 
to  recover  damages  by  reason  of  the  wrongful  act  of  the  trac- 
tion company  in  negligently  causing  an  injury  to  her  under 
the  following  circumstances: 

Desiring  to  take  passage  on  the  Harrison  avenue  line,  near 
Westwood,  the  present  defendant  in  error  approached  a  car  at 
a  street  crossing,  the  car  having  been  signalled  to  stop,  and  while 
about  to  take  passage  on  the  car  at  a  place  where  it  was  accus- 
tomed ^to  stop,  was  struck  by  a  trolley  pole  that  fell  from  the  car 
of  the  defendant  company. 

The  testimony  shows  that  the  injury  complained  of,  happened 
to  her  as  set  forth  in  the  plaintiff  ^s  petition  while  she  was  wait- 
ing at  a  place  designated  to  receive  passengers.  The  plaintiff's 
contention  was  that  she  was  injured  while  **in  a  sphere  of  periF' 
incident  entirely  to  her  position,  waiting  a/t  the  crossing  of  the 

♦AfBrming  Holzenkamp  v.  Cincinnati  Traction  Co,,  2  N.  P, — N.  S., 
157. 
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streets,  solely  for  the  purpose  of  taking  passage  on  the  de- 
fendant^ car.  Her  claim  was  that,  for  all  purposes  of  relief, 
she  was  a  passenger.  The  defense  rested  upon  matters  which 
were  in  mitigation  and  the  testimony  W€is  directed  toward  ar- 
riving at  a  minimum  sum  of  damages,  and  did  no^t  attempt  to 
escape  liability,  but  was  content  to  have  the  entire  case  sub- 
mitted on  the  question:     **Was  the  plaintiff  a  passenger?'* 

The  traction  company,  therefore,  complains  of  the  following 
charge  to  the  jury  on  the  ground  that  it  holds  the  traction  com- 
pany to  a  higher  degree  of  care  thani  they  are  chargeable  with, 
the  defendant  in  error  not  bcnng  in  law  a  passenger  at  the  time 
of  the  accident. 

The  charge  excepted  to  was  as  follows : 

**If  the  jury  finds  from  the  testimony  that  the  plaintiff  had 
gone  to  the  comer  of  Franklin  avenue  and  Harrison  avenue, 
and  that  thereupon  the  car  of  defendant  came  to  said  point  and 
stopped  for  the  purpose  of  taking  the  pl-aintiff  aboard  as  a  pas- 
senger, and  that  it  was  at  a  point  near  a  comer  where  the  cars 
of  the  defendant  were  in  the  habit  of  stopping  to  take  on  pas- 
sengers, and  that  plaintiff  was  standing  in  the  street  adjacent 
to  and  by  the  ear  track  along  which  the  car  came,  going  to  the 
city,  and  that  plaintiff  intended  to  get  on  the  car  and  was  about 
to  do  so,  and  the  car  stopped  at  the  point  where  she  was  stand- 
ing to  enable  her  to  do  so ;  and  if  the  jury  find  that  just  as  the 
plaintiff  was  about  to  step  on  the  car  she  was  struck  by  the 
broken  or  falling  troHley,  then  I  charge  you,  that  for  the  pur- 
poses of  this  case,  plaintiff  was  a  passenger  on  the  ear,  and  if 
the  plaintiff  was  then  and  there  struck  and  injured  by  the  trolley 
breaking  and  falling  upon  her  from  said  car,  that  a  presump- 
tion arises  in  the  absence  of  other  proof  that  the  traction  com- 
pany was  guilty  of  negligence.*' 

This  charge  raises  all  of  the  questions  of  law  that  are  ex- 
cepted to  by  counsel  for  plaintiff  in  error,  except  the  one  where- 
in the  verdict  is  complained  of  as  being  excessive. 

Contention  was  had  that  the  plaintiff  was  not  a  passenger 
within  the  meaning  of  the  law;  that  such  relation  exists  only 
by  contract  with  a  common  carrier,  and  begins  when  one  has 
entered  the  car  and  paijs  his  fare,  when  the  contract  of  carriage 
is  eompl<^te,  the  common  carrier  agreeing  thereby  to  transport 
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the  passenger  in  safety  to  his  place  of  destination,  and  allow 
him  a  reasonable  time  to  alight. 

Under  the  testimony  it  would  have  been  admitted  that  the 
plaintiff  in  error  could  not  have  escaped  liability  had  the  injury 
occurred  to  a  person  thus  a  passenger,  but  the  facts  in  the  case 
show  that  the  plaintiff  had  not  actually  entered  the  car,  but  was 
** about  to  step  upon  the  car''  when  the  injury  occurred. 

Does  one  in  such  position  become  a  passenger  entitled  to  that 
high  degree  of  care  that  is  incumbent  upon  a  common  carrier 
charged  with  the  duty  of  exercising  the  highest  degree  of  care 
toward  those  who  become  passengers  ? 

In  a  well  considered  case  in  40  Barb.,  546  (Gordon  v.  Rail- 
way), it  was  early  decided  that  neither  an  entry  into  the  cars 
upon  a  railroad,  nor  the  payment  of  fare,  was  essential  to  create 
the  relation  of  carrier  and  passenger.  To  the  same  effect  is  the 
case  of  Ha^elton  v.  RaUwuy  in  71  N.  H.,  589,  a  ease  bearing 
a  striking  analogy  to  the  case  at  bar.  The  court  held  that  one 
who  intended  to  become  a  passenger  walking  alongside  the  car 
and  stepping  off  the  walk  or  platform  and  sustaining  injury 
thereby,  was  to  be  considered  as  entitled  to  the  same  degree  of 
care  as  though  fare  had  been  paid  and  she  had  thereby  be- 
come a  passenger. 

It  has  been  held  that  **  physical  contact  with  the  car  was  not 
necessary  to  constitute  the*  plaintiff  a  passenger  and  entitle  him 
to  the  care  due  that  relation.''    86  Me.,  261. 

And  the  court  attempting  to  define  the  duty  of  a  common 
carrier  in  Hazelton  v.  Railvxiy,  supra,  said  physical  contact  with 
the  car  was  not  necessary  to  constitute  the  plaintiff  a  passenger 
and  entitle  him  to  the  care  due  that  relation,  citing  Rogers  v. 
Steamboat  Co,,  86  Me.,  261 ;  Allcnder  v.  Railroad  Co.,  25  L.  R. 
A.,  491;  Smith  v.  RaUroad  Co.,  37  la.,  264;  Elliott  on  Rail  wads, 
2460;  Booth  on  Street  Railroads,  Section  326;  Joyce  on  Elec. 
Law,  528. 

An  interesting  case,  elaborating  the  principle  that  \^^ias  con- 
tended for  by  the  plaintiff  below,  is  referred  to  by  the  trial 
judge,  quoting  from  191  Pa.  St.,  102,  wherein  is  made  plain 
the  principle  upon  which  the  defendant  company  was  held  to  be 
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liable.    The  syllabus  of  the  case,  while  not  presenting  the  facts 
in  this  case,  indicates  plainly  the  principle  involved. 

**  Where  a  person  is  given  a  transf-er  ticket  from  one  electric 
car  to  another  which  is  a  block  distant,  to  enable  him  to  reach 
the  destination  for  which  he  has  paid,  and  while  in  the  car  way- 
approaching  the  second  car  which  is  the  proper  car  for  him  to 
take  under  the  terms  of  the  transfer,  he  is  struck  within  five 
feet  of  the  ear  by  a  piece  of  the  trolley  pole  which  broke  while 
the  conductor  was  turning  it  from  one  end  of  the  car  to  the 
other,  such  person  is  a  passenger  and  is  entitled  to  recover  dam- 
ages for  the  injury  sustained,  if  the  railroad  company  is  unable 
to  show  the  extraordinary  care  which  it  owes  to  a  passenger.'* 

The  case  turned  upon  the  question  whether  the  court  below 
was  right  in  charging  on  the  undisputed  facts  that  the  plaintiff 
at  the  time  of  the  injury  received  was  a  passei^ger.  As  in 
the  case  at  bar,  the  court  there  announced,  as  a  proposition  of 
law,  that  the  defendant  owed  to  the  plaintiff,  a  passenger,  ex- 
traordinary care,  and  then  submitted  to  the  jury  the  evidence 
to  determine  whether  it  had  exercised  toward  her  the  care  re- 
quired  (p.  111).     The  defendant  below — 

**•  •  •  offered  no  evidence  as  to  the  strength  of  the  trolley 
pole;  whether  it  had  been  subject  to  inspection  at  any  time; 
whether  age  and  constant  use  had  destroyed  the  tenacity  of  its 
fibre ;  or  even  whether  it  was  ever  safe  for  its  purpose.  The  fact 
stood  out  undisputed,  that  in  manipulating  the  pole  in  the 
usual  way,  it  broke  and  injured  the  plaintiff.  Unquestionably 
(says  the  court),  defendant  failed  in  its  duty  to  her  if  she  was  a 
passenger." 

And  then  proceeding  to  show  that  she  did  occupy  that  posi- 
tion, the  court  says: 

**•  •  •  the  carrier  is  not  answerable  for  the  condition 
of  the  highway  on  which  the  passenger  alights,  or  from  which 
he  stands  or  steps  before  entering  the  car;  nor  is  it  an  answerable 
for  the  conduct  of  third  persons,  who  by  neglect  cause  injury 
in  such  situation  to  the  passenger.  But  in  the  case  of  these 
particular  conveyances,  electric  cars,  necessarily  and  immedi- 
aitely,  on  the  car  stopping  at  the  end  of  the  route,  the  motor- 
man  proceeds  to  reverse  the  trolley;  ordinarily  this  is  attended 
with  no  danger  to  any  one;  the  act  is  performed  while  some 
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of  the  passengers  have  alighted  and  are  on  the  sidewalk  out 
of  the  reach  of  the  trolley  pole ;  some  are  between  the  curb  and 
the  car,  amd  probably  some  yet  in  the  car.  Can  it  be  urged  with 
any  plausibility  that  in  changing  the  trolley  pole  the  carrier 
owes  no  duty  to  its  passengers  who  are  not  out  of  reach  of  dan- 
ger from  a  part  of  the  very  vehiele  in  which  they  have  been 
carried?  Clearly,  the  duty  of  the  passenger  under  such  cir- 
cumstances, with  that  kind  of  vehicle,  does  not  end  the  moment 
the  passenger  *s  foot  touches  the  street.  And  so  with  the  next 
starting  car:  •  •  •  The  car  moves  up  to  the  end  of  the  line 
in  front  of  her  and  stops ;  she  steps  outside  the  curb  and  moves 
toward  it;  the  seats  are  being  reversed;  two  or  three  passengers 
are  already  in  the  car;  when  within  four  or  five  feet  of  it 
she  is  struck  by  the  broken  pole,  which  of  necessity  is  being 
changed.  Why  is  she  wnthin  reach  of  this  peril  ?  She  is  not 
a  traveler  on  the  highway,  is  not  a  resident  who  desires  to  cross 
the  street;  is  not  a  mere  spectator  who  from  curiosity  or  idle- 
ness stands  in  that  situation  with  reference  to  the  car;  she  is 
there  because  under  the  stipulations  of  the  contract  then  in 
her  possession,  she  has  a  right  to  take  passage  on  that  particular 
car  at  that  point.  In  no  sense  is  she  one  of  the  general  public 
on  the  highway.  •  •  *  If  it  were  not  for  her  contract 
she  would  not  be  there  at  all.  Surely,  in  such  a  situation  under 
such  circumstances,  the  carrier's  duty  to  her  wa^  what  it  owed 
to  a  passenger,  as  much  as  if  her  injury  had  been  caused  by 
a  rotten  step  on  the  car.  When  she  came  within  reach  of  tile 
vehicle  provided  for  her  transportation  the  carrier's  duty  was 
that  she  should  not  be  injured  by  the  vehicle,  if  th-e  higliest  de- 
gree of  care  could  prevent  it.  Such  care  appellant  was  bound 
to  show  affirmatively ;  it  did  not  attempt  to  show  it.  Therefore, 
it  is  answerable  in  damages  for  her  injury.'*  Susan  Keator 
and  J.  B,  Keator,  her  husband,  v.  The  Scrantan  Tractian  Com- 
pany, 191  Pa.  St.,  102. 

Justice  Holmes  in  .the  case  of  Henry  Ai.  Gordon,  Administra- 
tor, V.  The  West  End  Street  Railway  Cornjxiny,  decided  that  a 
person  is  a  passenger  if  a  street  car  has  stopped  for  him  and  he 
is  in  the  act  of  getting  aboard  when  the  car  stops.  And  on 
page  183,  in  175  Mass.,  concurring  in  the  opinion  of  the  court 
below,  said: 

**Tbe  judge  was  rijght  in  his  ruling  as  to  the  deceased  being 
a  passenger.  He  was  a  passenger  if  the  car  had  stopped  for 
him   and  he  was  in  the  «ct  of  getting  aboard  when   the  car 
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Started.''  Citing  Warren  v.  Fitchburg  R.  R.,  8  Allen,  227; 
Brand  v.  Bennett,  8  C.  &  P.,  744;  Ganiard  v.  Rochester  City 
&  Brighton  R.  R.,  50  Ilun.,  22;  s.  c.  121  X.  Y.,  661;  *S'mi7/«  v. 
*S7.  Paul  City  Rij,,  32  Minn. 

This  is  in  accordance  with  what  we  believe  to  be  sound  au- 
thority and  abstract  justice,  and  we,  therefore  are  of  opinion 
that  the  judgrment  should  be  affirmed.  The  damages  found  by 
the  jury  are  not,  under  the  circumstances,  excessive,  and  for 
these  reasons,  the  judgment  will  be  affirmed. 

Outcalt  i&  Foraker,  for  plaintiff  in  error. 

Charles  W.  Baker,  for  defendant  in  error. 

IloFPiiEiMER,  J.,  dissenting. 

In  my  opinion  the  record  does  not  disclose  facts  that  justify 
the  assumption  that  defendant  in  error  was  a  passenger;  a 
charge  permitting  the  jury  to  so  find  was  therefore  prejudicial 
error. 

I  coucede  that  actual  physical  contact  with  a  car  by  the  in- 
tended passenger,  is  not  always  nec<^ssary  to  establish  the  re- 
lation of  carrier  and  passenger.  Ilazcltan  v.  Ry.,  71  N.  H.,  589; 
Gordon  v.  Grand  aS7.  Ry,,  40  Barb.,  546;  Barth  v.  Kansas  City 
Ry.  Co.,  142,  Mo.,  535;  Exten  v.  Centry  Ry,  Co.,  63  N.  J.  Law, 
356. 

The  underlying  principle  of  these  cases  is,  however,  implied 
assent  to  carry  the  intending  passenger,  or  constructive  control 
over  him ;  as,  for  example,  where  a  person  is  injured  at  the  com- 
pany's  station,  or  on  a  platform  designed  for  the  accommoda- 
tion of  the  waiting  passenger ;  or  where  the  passenger  was  going 
from  one  car  to  another,  with  a  transfer  in  his  h<ind  {Keator  v. 
Tractmi  Co.,  191  Pa.,  102). 

The  facts  in  the  case  before  us  are  not  within  these  cases.  If 
the  car  did  not  stop  (and  this  is  disputed  by  plaintiff's  own 
testimony),  I  tbink  plaintiff  failed  to  affirmatively  show  a  state 
of  facts,  tending  to  show  any  assent,  actual  or  implied,  to  re- 
ceive her  as  a  passenger.  On  the  contrary  the  evidence  tends 
to  show  stoppage  for  another  reason.  (The  car  was  coming 
around  a  **Y*'  and  was  changing  to  the  main  feed  wire  when 
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the  accident  occurred).  There  is  no  testimony  tliat  the  motor- 
man  or  conductor  were  signalled  to  stop,  althoup:h  a  witness 
did  say  on  cross-examination  that  she  (the  witness)  signalled 
the  car  to  stop.    This  is  not  sufficient. 

In  Schepens  v.  Union  Depot  Ry.  Co.,  126  ^lo.,  665,  a  man  ran 
to^-ards  a  car  with  his  hand  raised,  but  there  was  no  evidence 
that  the  signal  was  seen  by  those  in  charge  of  the  car.  The 
court  said: 

**IIe  could  not  in  this  manner,  by  his  own  act  alone,  con- 
stitute himself  a  passenger,  and  thus  secure  the  high  degree  of 
care  due  from  a  carrier  to  a  passenger." 

In  West  Chic.  St.  B\j.  Co.  v.  Binder,  51  111.  App.,  420,  a  boy 
of  twelve  put  up  his  hand  as  a  signal  for  a  cable  car  to  stop. 
There  was  no  evidence  that  the  gripman  saw  the  boy.  The  boy 
ran  towards  the  car,  which  slackoied  its  speed;  he  caught  hold 
of  the  rear  platform,  whon  a  sudden  increase  in  speed,  threw 
him,  and  he  was  run  over  and  killed.    Held :    Not  a  passenger. 

To  establish  the  relation  of  passenger  and  carrier,  there  must 
be  at  least  an  offer  and  recjuest  to  be  carried  on  one  side,  and 
an  acceptance  by  the  other.  Shear.  &  Redf.  on  Neg.,  4th  Ed. 
par.  488;  Patterson  Ry.,  Ace.  Law,  210,  214. 

No  offer  or  request  was  brought  home  to  the  company,  and 
the  jury  could  not  have  found  an  acceptance  on  its  part. 

Outside  of  the  cases  cited,  supra,  to  enable  a  person  to  claim 
the  relation  existed,  where  no  actual  physical  contract  took 
jAace,  it  ought  to  appear  that  the  car  stojyped  for  the  purpose  of 
enabling  the  intended  j.assengfr  to  enter,  in  response  to  her 
sigtml.  Booth  on  St.  Rys.,  par.  326;  cited  approvingly  in  Smith 
V.  Ey.  Co.,  32  Minn.,  1;  Baltimore  v.  State,  28  At.  Rep.,  397. 

The  record  fails  to  show  this  to  be  the  fact. 
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CHANCE  IN  COMPENSATION  DURING  OFFICIAL  TERM. 

[Common  Pleas  Court  of  Franklin  County.] 

The  State  of  Ohio,  ex  rel  Taylor,  v.  William  S.  Carlisle 

ET   AL. 

Decided,  April  26.  1905. 

County  Commissioners — Compensation  for  Services  of — Provisions  of 
Act  of  1904 — AppUcahJe  to  Commissioners  in  Office  at  Time  of  Its 
Passage — Constitutional  InhiI)ttion  against  Change  in  Salary  During 
Term — Not  Effective^  When — Office  and  Officer — Injunction. 

1.  The  constitutional  inhibition  against  the  increase  or  dimunition  of 

the  salary  of  an  officer  during  his  existing  term  does  not  render  it 
incompetent  for  him  to  accept  compensation,  fixed  by  the  General 
Assembly  after  he  entered  upon  the  discharge  of  the  duties  of  his 
office  and  before  the  expiration  of  his  term,  where  no  compensation 
was  theretofore  provided. 

2.  County  commissioners,  whose  salaries  were  fixed  by  statutes    de- 

clared unconstitutional  during  their  terms  of  office,  were  left  in 
the  position  of  an  officer  for  whom  no  compensation  had  been  pro- 
vided,-and  can  not  be  enjoined  from  receiving  the  pay  provided  by 
the  act  of  April  21,  1904,  notwithstanding  the  rate  Is  higher  than 
they  previously  received  under  the  unconstitutional  statutes  in  ex- 
istence at  the  time  they  came  into  office. 

Evans,  J. 

The  question  of  law  raised  by  the  demurrer  to  the  amended 
petition  is  whether  the  defendants  as  county  commissioners  of 
this  county  are  entitled  to  be  compensated  as  such  under  Section 
897,  Revised  S'tatutes,  as  amended  by  the  act  of  A.pril  21,  1904 
(97  0.  L.,  page  254). 

Said  three  defendants  as  such  county  commissioners  were  in- 
cumbents in  said  office  at  the  time  of  the  passage  of  said  amended 
act  of  April  21,  1904,  and  each  of  them  had  theretofore  de- 
manded and  received  compensation  for  services  as  such  under  the 
provisions  of  Section  897,  Revised  Statutes,  prior  to  its  repeal 
and  amendment  on  April  21,  1904. 

The  salary  provided  for  county  commissioners  in  counties  of 
the  population  of  Franklin,  under  said  Section  897,  Revised 
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Statutes,  as  is  existed  at  the  time  said  defendants  took  oiBce 
and  under  which  they  were  compensated  until  the  passage  and 
taking  effect  of  said  amended  act,  was  $1,200  per  annum  each, 
together  with  certain  traveling  expenses  when  traveling  outside 
the  county  on  official  business.  They  were,  in  addition,  allowed 
and  received  $800  per  annum  each,  under  Section  8976,  Re- 
vised Statutes,  for  expenses  incurred  in  the  proper  discharge  of 
their  duties  within  said  county.  Under  said  two  sections  of 
the  statute  they  were  thus  allowed  and  paid  $2,000  per  annum 
each,  and  in  addition  were  allowed  and  paid  for  traveling  ex- 
penses when  traveling  outside  the  county  on  official  business. 
Under  the  amended  act  of  April  21,  1904,  no  definite  sum  as 
compensation  is  fixed,  and  it  is  determined  each  year  in  the 
several  counties  of  the  state  by  the  aggregate  of  the  tax  duplicate 
in  each  county  for  real  and  personal  property*,  and  is  not  less 
than  $750  per  annum,  and  not  greater  than  $3,500  per  annum. 
If  the  tax  duplicate  is  five  million  dollars  or  less  the  compensa- 
tion is  $750  per  annum,  and  three  dollars  on  each  full  one  hun- 
dred thousand  dollars  of  the  amount  of  such  duplicate  in  excess 
of  said  sum  of  five  million  dollars.  This  provides  for  the  full 
compensation  for  ail  services  rendered,  except  in  counties  hav- 
ing ditch  work,  and  no  provision  is  made  for  any  additional 
sum  for  expenses. 

Under  this  amended  act  the  compensation  for  each  county 
commissioner  in  Franklin  county  for  the  current  year,  according 
to  the  aggregate  of  the  tax  duplicate  on  the  21st  day  of  Decem- 
ber last,  would  be  about  $3,400.  It  is  apparent  that  if  said  de- 
fendant commissioners  are  permitted  to  receive  compensation 
for  their  services  under  said  amended  act  that  such  will  amount 
to  an  increase  of  about  $1,400  per  annum  each  over  that  provided 
by  the  repealed  sections  which  were  in  operation  at  the  time 
defendants  took  office  and  under  which  they  received  compensa- 
tion for  their  services. 

It  is  claimed  that  said  defendant  commissioners  can  not  take 
under  said  amended  act  because  such  is  inhibited  by  Article  III, 
Section  20,  of  the  Constitution  of  Ohio,  which  provides: 

**The  General  Assembly,  in  cases  not  provided  for  in  this  Con* 
stitution  shall  fix  the  term  of  office  and  the  compensation  of  all 
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oflScers ;  but  no  change  therein  shall  affect  the  salary  of  any  offi- 
cer during  his  existing  term,  unless  the  office  be  abolished." 

Ordinarily  it  is  not  difficult  to  apply  this  constitutional  pro- 
vision to  a  given  ease.  The  difficulties  in  this  case  arise  from  a 
consideration  of  the  question  as  to  whether  there  is  any  valid 
law  existing  in  this  state,  other  than  said  amended  act  of  1904, 
providing  compensation  for  the  services  of  said  defendant  com- 
missioners. 

Both  the  original  Section  897,  Revised  Statutes,  and  Section 
897 &,  Revised  Statutes,  are  unconstitutional  and  void.  They  are 
special  legislation  containing  subject-matter  of  a  general  nature, 
and  come  within  the  class  of  eases  in  which  such  legislation  is 
held  to  be  repugnant  to  the  Constitution  State  v.  Yates,  66  0. 
S.,  546 ;  State  v.  Garver,  66  0.  S.,  555.        '  "" 

But  it  is  contended  that  conceding  that  said  sections  of  the 
statutes  are  unconstitutional,  that  the  question  of  their  consti- 
tutionality can  not  be  raised  by  these  defendants.  This  is  on 
the  (ground  that  they  could  not  after  having  taken  their  salary 
under  these  acts  come  in  now  and  attack  them  on  constitutional 
grounds. 

This  is  no  doubt  true.  But  these  sections  of  the  statutes 
have  heretofore  been  adjudged  unconstitutional  by  this  court  in 
another  proceeding,  and  these  defendants  enjoined  from  drawing 
salary  under  said  acts.    State,  ex  rel,  v.  Carlisle,  50  Bull.,  287. 

This  would  leave  these  defendants  in  a  situation  in  which  they 
could  receive  no  salary  or  compensation  w^hatever  for  their  serv- 
ices, unless  they  can  take  under  the  amended  act  of  1904. 

It  is  clear  that  there  is  no  valid  law  in  the  statutes  providing 
compensation  or  salary  for  county  commissioners,  except  the  late 
act  of  April  21,  1904.  And  these  defendants  have  been  en- 
joined from  drawing  salary  under  said  unconstitutional  acts. 
They  are  then  in  the  situation  of  one  holding  an  office  and  per- 
forming the  duties  in  w^hich  no  provision  for  salary  therefor  had 
been  made  until  after  he  had  qualified  and  entered  upon  the 
duties  of  the  office.  Would  it  be  constitutional  for  an  incumbent 
in  office  for  which  no  salary  or  compensation  was  provided  when 
his  term  began  to  take  the  salary'  enacted  for  gucb  office  ^fter  the 
beginning  of  his  term  but  before  it  ended  ? 
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I  am  inclined  to  the  opinion  that  such  would  not  be  within  the 
inhibition  of  the  said  constitutional  provision,  unless  such  was 
prohibited  and  not  made  a  condition  of  the  acceptance  of  the 
office.  There  are  many  authorities  of  prreat  weight  in  support 
of  this  holding. 

The  court  say  in  Staie,  ex  rel,  v.  Kennon  et  al,  7  0.  S.,  559 : 

**That  compensation  or  emolument  is  a  usual  incident  to  office 
is  well  known ;  but  that  it  is  a  necessary  element  in  the  consti- 
tution of  an  office  it  not  true.*' 

The  court  further  say  in  this  case,  that  where  an  office  is 
created  providing  for  no  fees  or  salary  for  the  incumbents,  but 
not  providing  that  hereafter  compensation  to  them  shall  be  pro- 
hibited or  precluded,  and  such  is  not  made  a  condition  of  their 
acceptance,  there  is  nothing  to  prevent  them  applying  for  com- 
pensation to  the  Legislature  and  nothing  to  prevent  that  body 
from  aw^arding  it. 

In  Rucker  v.  Supervisors,  7  W.  Va.,  661,  it  is  held — 

**That  in  order  that  a  constitutional  or  statutory  provision 
forbidding  the  increase  or  diminution  of  an  officer's  compensa- 
tion should  apply  to  a  particular  officer's  compensation,  it  is 
necessary  that  such  compensation  should  have  been  definitely 
fixed  before  the  passage  of  the  statute  purporting  to  make  the 
change.'' 

The  statute  of  West  Virginia  provided  that  the  supervisors 
of  every  county  shall  annually  allow  to  the  prosecuting  attor- 
neys not  less  than  $100,  nor  more  than  $600.  In  the  above  cas3 
the  supervisors  reduced  the  salary  during  the  incumbency.  The 
court  held  that  as  he  was  not  paid  by  a  fixed  salary  prescribed  by 
law,  the  act  forbidding  an  increase  or  decrease  was  valid. 

State  V.  McDowell,  19  Neb.,  442,  was  a  case  in  which  at  the 
time  of  relator's  election  no  salary  or  compensation  had  been 
fixed  for  the  services  of  that  officer.  During  his  incumbency 
his  salary  was  fixed  at  $300  per  annum.  The  court  held  the  act 
valid — 

**That  as  there  was  no  salary  fixed,  the  act  providing  for  such 
after  his  election  was  not  an  act  either  increasing  or  decreasing 
the  salary/' 
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The  same  ruling  was  held  in  Purcell  v.  Parks,  82  Ills.,  346. 
See  Meehem  on  Pub.  Ofiaeers,  858. 

The  reason  for  the  above  holding  is,  that  if  there  is  no  salary 
definitely  fixed,  or  if  no  salary  whatever  has  theretofore  been 
provided,  then  there  is  no  salary  to  increase  or  diminish  by  an  act 
providing  for  a  salary  during  an  incumbency. 

Our  Constitution  provides,  **No  change  therein  shall  affect 
the  salary  of  any  oflSoer  during  his  existing  term.''  If  there  is 
no  salary  at  all,  or  none  definitely  fixed,  then  legislation  provid- 
ing a  salary  during  his  term  could  not  affect  any  change,  for 
there  is  none  existing  to  affect. 

Another  consideration  of  this  question  is  whether  the  amended 
act  of  1904  provides  for  a  salary  such  as  comes  within  the  in- 
hibition of  said  Article  II,  Section  20  of  the  Constitution. 

The  act  does  not  provide  for  any  definite  fixed  salary.  The 
compensation  depends  on  the  aggregate  of  the  tax  duplicate  from 
year  to  year.  It  may  be  less  one  year  and  greater  another, 
depending  on  the  variation  of  the  tax  duplicate,  and  the  amount 
from  one  year  to  another  can  not  be  determined  until  December 
of  each  year  when  the  aggregate  is  ascertained. 

Our  Supreme  Court  has  held  in  Thompson,  ex  rel,  t.  Phillips, 
12  O.  St.,  617,  that— 

"Where  the  oompensation  is  to  be  ascertained  by  a  percentage 
on  the  amount  of  money  received  and  disbursed,  it  is  not  a  salary 
within  the  meaning  of  the  section  of  the  Connstitution.  * ' 

The  court  further  say,  **The  word  salary  was  not  used  in  a 
general  sense,  embracing  any  compensation  fixed  for  an  officer, 
but  in  its  limited  sense,  of  an  annual  or  periodical  payment  for 
services,  a  payment  dependent  on  time,  and  not  on  the  amount 
of  services  rendered.*'  In  addition  to  the  fact  that  the  com- 
pensation provided  is  dependent  on  the  aggregate  of  the  tax 
duplicate,  and  may  vary  in  its  amount  from  year  to  year,  the 
act  makes  a  further  allowance  of  $3  per  day  for  services  In 
counties  whore  ditch  work  is  carried  on  by  the  commissionei's, 
so  that  the  compensation  is  dependent  upon  the  amount  of  serv- 
ices rendered  rather  than  upon  time. 

The  conclusion  I  have  reached  is  that  there  is  no  salary  law  in 
the  state  for  county  commissioners  other  than  tb^  amended  act  oi 
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April,  1904,  under  which  these  defendants  could  be  compensated 
for  their  services,  and  that  it  is  within  the  province  of  the 
L€jgislature  to  enact  a  'law  providing  for  compensation  for  a 
public  officer,  under  which  an  incumbent  in  office,  under  the  cir- 
cumstances of  this  case,  would  be  entitled  to  take  the  compensa- 
tion therein  provided. 

The  demurrer  to  the  amended  petition  is  sustained  and  the 
petition  is  dismissed  at  plaintii's  costs;  exceptions. 

Seymour,  Wehher  &  King,  for  plaintiff. 

Sater  &  Saier,  for  defendants. 


PROCEEDIIWS  ON  ERROR  TO  THE  PROBATE  COURT. 

[Ck>mmon  Pleas  Court  of  Hamilton  County.] 

Estate  op  Anthony  Ferguson,  Deceased;  and  J.  M.  Fergu- 
son, Administrator,  v.  X.  S.  Ferguson  et  al. 

Decided,  December,  1904. 

Probate  Court — Jurisdiction  of — Affirmative  Evidence  to  Indicate  Not 
Necessary — Facts  Which  Are  Not  Jurisdictional — And  Which  Need 
Not  Appear  in  the  Journal  Entries — Error  Does  Not  Lie  to  Order 
Removing  Administrator — Two  Decrees  to  Sell  Not  Prejudicial, 
When. 

1.  Probate   courts   are   courts   of   record,   having  general   jurisdiction 

witnin  the  sphere  of  the  subject-matters  assigned  to  them  by  the 
Legislature;  their  orders  and  decrees  import  absolute  verity  and 
require  no  affirmative  evidence  to  Indicate  such  jurisdiction. 

2.  The  following  are  not   jurisdictional   facts:    The   reasons   for   the 

removal  of  an  administrator  under  Section  6017,  Revised  Statutes: 
the  qualiflcation  of  his  successor  under  Sections  6005  and'  6018; 
the  latter'6  failure  to  file  a  complete  statement  of  the  value  and 
nature  of  the  estate  to  be  administered;  and  in  actions  to  sell  real 
estate — that  evidence  was  heard  therein  finding  it  necessary  to 
sell.  Nor  is  it  necessary  that  such  facts  affirmatively  appear  in 
the  Journal  entries  to  sustain  their  regularity  in  proceedings  on 
error. 

3.  Although  error  may  be  prosecuted  to  an  order  denying  the  right 

of  certain  persons  to  administer  an  estate,  under  Section   6005, 
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this  can  not  be  done  on  an  order  removing  an  tadministrator 
under  Section  6017. 
4.  A  party  is  not  prejudiced  by  two  decrees  to  sell,  one  ordering  an 
appraisement  and  the  other  an  upset  price,  especially  if  the  sale 
realizes  more  than  two-thirds  of  the  appraisement  and  more  than 
the  upset  price  fixed  by  the  court. 

Pflegeb,  J. 

On  error  from  the  probate  court. 

These  are  two  proceedings  in  error  brought  by  J.  M.  Fergu- 
son et  al  against  Amor  Smith,  Jr.,  et  al,  to  reverse  an  order  of 
the  probaite  court  removing  the  original  administrator  and  ap- 
pointing a  successor,  and  an  order  to  sell  real  estate  to  pay 
debts. 

The  plaintiffs  in  error  claim  that  these  orders,  made  three 
years  prior  thereto,  were  determined  by  the  court  without  juris- 
diction, and  that  although  this  action  is  a  direct  proceeding, 
they  can  attack  the  same  collaterally.  They  also  insist  that 
there  was  error  in  the  court  below  in  confirming  the  sale  made 
under  such  prior  order  of  sale.  Not  only  is  error  claimed  in 
the  action  taken  by  the  lower  court,  but  want  of  jurisdiction 
is  pleaded  in  making  the  journal  entries. 

Jurisdiction  does  not  depend  upon  the  regularity  of  the  exercise 
of  that  power  nor  upon  the  rightfulness  of  the  decision  made. 
The  authority  to  decide  a  case  at  all  and  under  the  decision  ren- 
dered therein  is  what  makes  up  jurisdiction.  When  there  is 
jurisdiction  of  the  parties,  the  subject  matter,  the  res  (the  prop- 
erty involved)  and  there  is  authority  of  the  court  to  enter  the 
judgment  in  the  particular  case,  which  it  assumes  to  make,  the 
wrongful  exercise  of  that  jurisdiction  does  not  affect  the  juris- 
diction itself,  but  the  regularity  of  the  proceedings.  Irregu- 
larity can  only  be  questioned  in  a  direct  attack  by  procedings  in 
error.  If  the  constituent  elements  of  jurisdiction  above  recited 
are  not  all  present,  then  the  action  taken  by  the  court  is  abso- 
lutely void  and  is  a  mere  nullity,  and  consent  or  acquiescence 
(except  when  it  is  confined  to  a  question  affecting  the  personj 
will  not  validate  or  give  life  to  such  void  proceedings.  A  void 
proceeding  can,  of  course,  be  attacked  collaterally.  The  plaint- 
iffs in  error  have  a  standing  in  court  to  set  aside  either  an  ap- 
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pointment  or  a  sale  made  without  jurisdiction,  and  if  the  action 
taken  by  the  court  below  was  made  with  full  jurisdiction,  they 
may  directly  attack  the  same  in  this  proceeding,  if  they  have 
proceeded  formally.  These  questions  are  elementary,  requiring 
no  citation  of  authority.  It  may  be  uncertain  at  times  to  deter- 
mine the  class  within  which  the  particular  defect  complained  of 
falls,  but  we  have  no  such  difficulty  in  the  case  at  bar. 

Within  the  sphere  of  the  subject  matters  given  to  the  probate 
court  by  the  Legislature,  it  is  a  court  of  record  having  a  general 
and  unlimited  jurisdiction;  its  records  import  absolute  verity, 
and  it  is  not  required  that  its  orders  and  decrees  should  show 
upon  their  face  facts  and  evidence  indicating  such  jurisdiction. 
Sawyer  v.  Richmond,  16  0.  S.,  456;  Railroad  v.  Village  of  Belle 
Centre,  48  0.  S.,  273. 

The  right  or  authority  to  make  the  entry  removing  J.  M. 
Ferguson  and  appointing  Amor  Smith,  Jr.,  and  the  order  -to 
sell,  therefore,  are  ques»tioned  because  the  first  does  not  affirma- 
tively show  upon  what  ground  Ferguson  was  removed,  as  re- 
quired by  Section  6017,  Revised  Statutes,  nor  that  Smith  was 
appointed,  because  he  was  either  a  creditor  or  relative,  under 
Section  6005  (which  specifies  the  order  in  which  said  persons 
are  entitled  in  the  first  instance  to  administer  estates),  or  under 
Section  6018  authorizing  the  aippointment  of  a  suitable  person 
as  the  successor.  The  same  goint  is  maide  in  the  second  case, 
where  the  court,  on  motion  made  ten  years  thereafter,  declined 
to  set  aside  the  order  of  sale,  because  su>ch  order  omitted  any 
reference  to  evidence  having  been  offered  to  jns-tify  a  sale  to 
pay  debts. 

It  has  been  shown  that  the  probate  court  is  a  court  of  record 
and  of  general  jurisdiction;  and  that  an  affirmative  finding  of 
such  facts  to  indicate  jurisdiction  is  notessential. 

It  is  insisted  that  these  facts  are  erroneous  if  done  with  full 
jurisdiction.  There  are  no  jurisdictional  facts  claimed,  affecting 
the  removal  of  the  first  administrator  nor  the  appointment  of  his 
auecessor  de  bonis  non.  It  is  argued  that  the  latter  did  not 
comply  with  Section  6005  in  giving  a  full  statement  of  the 
value  and  n?ature  of  the  estate,  and  that  said  successor  made 
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contradictory  statements  as  to  the  intestacy  of  the  estate.  Con- 
ceding, for  the  sake  of  argument,  the  necessity  for  so  doing,  I 
fail  to  recognize  these  as  jurisdictional  acts.  There  was  a  sub- 
stantial compliance  with  Section  6005,  in  that  some  informa- 
tion was  given  and  a  reference  made  to  the  former  statement 
signed  by  the  original  administrator.  Am  erroneous  recital 
therein  could  in  no  event  prejudice  the  appointment.  Schu- 
macher  v.  McCallip,  69  0.  S.,  500,  denied  the  right  of  trust 
companies  to  act  as  administrators,  because  they  could  not  verify 
an  affidavit  of  the  testacy  or  intestacy  of  the  deceased.  This 
decision,  however,  rested  mainly  on  the  ground  that  trust  com- 
panies had  not  capacity  to  act  as  administrators,  and 
that  the  law  granting  them  such  power  was  unconstitutional. 
It  recognized  the  necessity  of  the  administrator  furnishing  such 
a  statement,  but  did  not  determine  the  effect  of  a  failure  so  to 
do.  In  Carr  v.  Hull,  65  0.  S.,  394,  our  Supreme  Court  held, 
in  a  case  by  direct  attack,  as  irregular,  a  proceeding  to  sell  to 
pay  debts,  on  a  showing  that  there  were  no  debts  of  tiie  estate 
except  the  costs  of  administration.  These  cases  do  not  support 
the  argument  of  plaintiff's  counsel  on  jurisdictional  facts.  On 
the  oontrary,  the  last  case  cited,  as  appears  from  the  opinion 
on  page  396,  distinctly  holds  that  a  removal  made  under  Section 
6005,  without  showing  assets  to  the  amount  of  $100  as  required 
by  law,  and  the  appointment  of  a  successor  under  Section  6018, 
for  failure  to  state  that  there  were  no  assets  and  that  there 
were  debts,  were  questions  which  could  not  be- attacked  in  a  col- 
lateral proceeding.  Had  these  been  considered  juriadiotional 
facts  they  could  have  been  attacked  in  a  collateral  proceeding 
to  sell  to  pay  debts. 

Taking  the  alternative  of  the  proposition,  that  these  are 
irregularities  for  which  error  would  lie,  what  is  the  situation? 
Plaintiffs  in  error  say  that  this  is  a  direct  attack,  as  it  is  brought 
in  the  same  proceeding.  This  is  true,  but  the  exceptions  are 
not  taken  within  time.  The  removal  of  Ferguson  and  the  ap- 
pointment of  Smith  were  maide  in  1900.  The  original  order  of 
sale  in  the  second  case  was  made  in  1903.  No  exceptions  were 
taken  at  the  time  to  either  of  these  orders  of  court.    Indeed,  the 
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record  shows  that  these  petitioners  consented  to  all  of  these 
steps.  If  this  were  not  a  suflficient  estoppel,  they  insist  that 
they  can,  three  years  after  such  removal  and  appointment,  and 
ten  years  after  the  original  order  to  sell,  and  without  a  bill  of 
exceptions  taken  within  the  time  required  by  the  statutes,  set 
aside  such  proceedings,  merely  because  exceptions  were  taken 
in  the  same  case.  It  is  insisted  that  this  can  be  done  because 
the  entries  in  such  case  do  not  affirmatively  show  that  the  de- 
cision was  had  after  a  hearing  of  evidence,  and  that  the  record 
being  silent,  it  follows  that  no  evidence  was  heard,  and,  there- 
fore, no  bill  of  exceptions  is  required.  It  is  unnecessary,  from 
what  has  been  stated  heretofore,  to  reiterate  that  such  a  finding 
is  not  essentiaJ,  and  to  cite  authority  for  holding  that  this  court 
can  not  set  aside  the  actions  of  the  probate  court  without  a  record 
indicating  the  basis  of  that  court's  determination. 

If,  however,  a  bill  of  exceptions  w^re  now  before  the  court, 
the  proceedings  in  error  to  remove  the  first  administrator  can 
not  form  the  basis  of  a  review  in  this  court.  Monger  v.  JeffraSy 
62  0.  S.,  149;  Schnmadicr  v.  McCallip,  supra. 

There  has  been  no  change  in  this  respect  in  legislation.  There 
was  a  laiw  passed  in  1902  (95  0.  L.,  406),  permitting  appeals 
from  the  removtal  of  administrators,  but  none,  so  far  as  the 
court  can  find,  relating  to  proceedings  in  error. 

The  court  sees  no  necessity,  therefore,  for  examining  author- 
ities to  sustain  the  acts  of  Smith  as  administrator  dc  bonis  no}i, 
on  the  theory  that  he  was  nevertheless  a  de  facto  officer. 

There  is  but  one  exception  which  was  taken  in  time.  This 
was  to  the  confirmation  of  a  sale  to  a  purchaser,  made  in  1903, 
under  the  old  order  of  sale.  It  appears  from  the  record  that 
in  seeking  to  vacate  a  sale  of  a  large  tract  of  land  adjoining  the 
city,  there  were  seven  appraisements  and  fourteen  different 
offerings  before  the  property  was  disposed  of.  The  casts 
amounted  to  over  $5,000,  and  the  assessments  to  over  $6,000. 
As  has  heretofore  been  stated,  the  petitionei*s  raised  no  objec- 
tion to  what  took  place  in  those  ten  years,  until  the  final  entry 
was  made  disposing  of  the  property  to  the  present  purchaser. 
It  is  asserted  that  no  good  faith  has  been  shv)wn  by  them.     The 
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objection  to  the  sale  is  that  after  the  court  had  ordered  the 
I  property  subdivided  into  three  parcels,  and  it  was  separately 

i  appraised,  it  raade  a  subsequent  order  fixing  an  upset  price 

I  (which  was  two-thirds  of  the  last  appraisement)  without  revok- 

i  ing  the  former  decree,  and  that  as  both  stood,  the  appraisements 

!  and  sales  thereunder  were  improper  and  irregular.     Brown  v. 

I  Insurance  Company ,  6  C.  C,  65,  is  cited.    In  that  case  the  court 

j  *         stated  that  a  party  litigant  is  not  entitled  to  have  two  appraise- 

I  ments  of  the  property  made  at  the  same  time.    I  feiil  to  see  the 

application  of  the  authority,  or,  indeed,  any  merit  in  this  con- 
I  tention.     The  sale  realized  more  than  two-thirds  of  the  last 

I  appraisement  and  more  than  the  upset  price  fixed  by  the  court. 

I  There  was  no  real  inconsistency  in  the  two  orders,  and  in  no 

respect  can  there  be  any  possible  prejudice  if  it  were  an  irregu- 
larity. Indeed,  it  is  not  so  conceded  by  counsel  making  the 
objection. 

There  is,  therefore,  no  error  apparent  of  record  in  either  of 
the  two  cases. 

The  judgment  of  the   lower  courts   is   affirmed,   with  costs 
against  the  plaintiffs  in  error. 
John  R.  Von  Seggern,  for  plaintiffs  in  error. 
Jesse  Lawman,  contra. 
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CRIMINAL  TRIAL  BY  JUSTICC  OF  THE  PEACE  OUTSIDE 
OF  HIS  TOWNSHIP. 

[Common  Pleas  Court  of  Franklin  County.] 

Ex  Parte  George  M.  Boswell. 
Decided,  September  25,  1905. 

Justice  of  the  Peace — Jurisdiction  of,  and  Power  to  Hold  Court  Distin- 
guished.— Criminal  Trial  Held  Outside  of  Township — By  Consent  of 
Defendant — Proceedings  Invalid. 

Neither  the  statutes  now  in  force  nor  the  history  of  the  law  furnish 
authority  tor  the  holding  of  a  criminal  trial  by  a  Justice  of  the 
peace  Outside  of  the  township  in  which  he  resides  and  was  elected, 
and  such  authority  is  not  conferred  by  consent  of  the  accused.* 

Dillon,  J. 

Application  is  made  in  this  court  by  George  M.  Boswell  for 
writ  of  habeas  corpus  for  his  discharj^e  from  the  county  jail,  to 
which  he  has  been  committed  by  one  of  the  justices  of  the  peace 
of  this  county. 

The  applicant  was  arrested  by  one  of  the  deputy  game  wardens 
of  this  state  on  view  of  an  unlawful  possession  of  a  certain  fish 
under  size.  The  arresting  officer  proceeded  to  take  him  before 
a  certain  justice  of  the  peace  in  and  for  one  of  the  townships 
of  this  county.  The  distance  being  rather  great,  and  learning 
the  justice  was  in  the  city  of  Columbus,  w^hich  is  not  in  that 
township,  as  a  matter  of  convenience  he  was  taken  at  once  be- 
fore the  justice  in  the  city.  A  written  charge  was  duly  filed 
against  him,  and  he  was  convicted.  The  only  question  presented 
in  this  case  is  whether  or  not  the  justice  of  the  peace  may  hold 
his  court  and  conduct  a  criminal  trial  in  any  township  other  than 
the  one  in  which  he  resides  and  which  elected  him  to  the  office. 

The  Constitution  of  Ohio,  Article  IV,  Section  9,  provides  for 
the  office  of  justice  of  the  peace,  but  leaves  all  the  regulations 
with  respect  thereto  to  the  Legislature.  At  the  outset,  w^e  must 
distinguish  between  jurisdiction  of  the  justice  of  the  peace,  and 
his  power  to  hold  court.  In  certain  civil  matters,  such  as  attach- 
ment, and  in  criminal  matters,  the  jurisdiction  of  a  justice  of 

•For  a  contrary  holding  as  to  civil  cases,  see  Stark  v.  Treat,  6  C.  C. — 
N.  S.,  286. 
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the  peace  is  co-extensive  with  the  county.  In  other  matters,  it 
is  limited  to  the  township  in  which  he  resides.  It  is  provided 
by  Section  582  of  the  Revised  Statutes  of  Ohio  as  follows : 

'*The  jurisdiction  of  justices  of  the  peace,  in  civil  cases,  un- 
less otherwise  directed  by  law,  is  limited  to  th-e  township  wherein 
they  have  been  elected,  and  wherein  they  reside;  but  no  justice 
of  th^  peace  shall  hold  court  outside  the  limits  of  the  township 
for  which  he  was  elected." 

It  is  well  settled  that  if  a  court  be  held  at  a  time  or  place 
not  authorized  by  law,  all  its  proceedings  are  void.  Ex  Parte 
Jones,  27  Ark.,  349;  Ex  Parte  Stow,  27  Ark.,  354;  Ex  Parte 
Allison,  13  Colo.,  525. 

The  authorities  are  not  altogether  harmonious  upon  the  ques- 
tion of  the  right  of  a  justice  to  hold  court  at  will,  but  the 
doctrine  seems  to  be  held  by  many  of  the  states  that  unless 
restricted  by  law  either  by  express  statute  or  implication,  a 
jurisdiction.  And  this  is  especially  true  where  the  jurisdiction 
justice  of  the  peace  may  hold  court  at  any  point  within  his 
of  a  justice  of  the  peace  is  uniform  as  to  all  matters  and  is 
confined  to  the  township  in  which  he  was  elected,  the  limitation 
in  such  cases  being  that  he  m-ay  hold  court  at  any  place  in  such 
township  which  he  himself  may  desire.  Cheatham  v.  Bricn,  3 
Head.  (Tenn.),  552;  Morgan  v.  Coleman^  lb.,  352;  Skelton  v. 
Baker,  7  Ileisk.,  292. 

In  Ohio,  we  have  the  statutory  provision  that  a  justice  of  the 
peace  is  elected  by  the  people  within  the  limits  of  a  township; 
his  residence  must  be  maintained  therein,  and  he  loses  his  office 
upon  removal  of  his  residence  therefrom.  It  has  been  urged 
upon  the  part  of  the  state  that  Section  610  implies  the  power  to 
a  justice  to  hold  court  in  any  part  of  the  county.  This  section 
read  as  follows: 

**  Every  justice  of  the  peace  shall  be  a  conservator  of  the 
peace,  and  shall  have  jurisdiction  in  criminal  cases  throughout 
the  county  in  which  he  is  elected  and  where  he  resides,  on  view, 
or  on  sworn  complaint,  to  cause  every  person  charged  >vith  the 
commission  of  a  felony,  or  misdemeanor,  to  be  arrested  and 
brought  before  himself,  or  some  other  justice  of  the  peace, 
and  on  such  person  being  brought  before  him,  to  inquire  into 
the  complaint  and  either  discharge  or  recognize  to  be  and  ap- 
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pear  before  the  proper  court  at  the  time  in  sueh  recognizance 
named,  or  otherwise  dispose  of  the  complaint  as  is  provided  by 
law;  and  he  also  shall  have  authority  to  hear  complaints  of  the 
peace,  and  issue  search  warrants/' 

It  will  be  noticed  that  the  foregoing  section  does  not  apply 
to  the  act  of  the  justice  of  the  peace  as  a  court,  but  refers  to 
his  individual  act  as  a  conservator  of  the  peace,  and  under  that 
statute  it  would  be  his  duty  to  sec  that  every  person  v;ho  has  been 
charged  with  an  offense  should  be  properly  arrested  and  brought 
before  a  proper  tribunal  for  trial.  A  court  must  be  distinguished 
from  the  individual  presiding  over  it.  The  individual  may 
act  over  his  own  signature,  or  by  his  own  individua:l  conduct.  A 
court  speaks  by  it<f  proceedings  as  shown  by  its  journal  or  record. 
A  court  indeed  consists  of  an  official  assembly  under  authority 
of  law  at  an  appropriate  time  and  place  for  the  administration 
of  justice.  The  place  and  the  time  of  its  ineeting  are  important 
elements  of  a  court. 

So  far  as  civil  acti  ins  are  concerned,  Section  582  above  quot- 
ed leaves  no  doubt.  The  argument  is  made,  however,  that  this 
limitation  upon  the  justice  to  the  effect  that  he  shall  not  hold 
court  outside  of  the  limits  of  the  township  in  which  he  is  elected, 
following  as  it  does  the  matter  referring  to  civil  actions,  was  in- 
tended to  apply  to  civil  cases  only.  The  very  positive  and  sweep- 
ing terms  of  the  clause,  however,  would  raise  great  doubt  that 
this  is  the  true  construction.  The  limitation  is  positive,  and  with- 
out exception  provides  that  no  justice  shall  hold  court  outside 
of  the  limits  of  the  township,  and  I  am  of  opinion  that  the  limit- 
ing of  the  jurisdiction  of  justices  of  the  pe.ice  in  civil  cases  to  the 
township  wherein  he  is  limited  would  of  itself  be  sufficient  to 
limit  the  place  of  his  holding  court,  for  the  reason  that  he  would 
have  no  jurisdiction  in  :such  ca.ses  outside  of  the  township,  and 
therefore  under  the  well  settled  principles  of  law  would  have  no 
jurisdiction  to  hold  court  outside.  Tht-  addition  therefore  of  the 
limiting  clause  would  be  unnecessary  if  it  were  to  refer  solely  to 
the  jurisdiction  of  the  justice  in  civil  cases. 

Aside  from  this  peremptory  injunction  of  the  statute,  the 
history  of  the  law  with  reference  to  justices  of  the  peace,  their 
location,  the  retjuirement  that  they  should  reside  in  the  town- 
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ship,  and  that  they  should  lose  their  oflSee  if  they  should  remove 
therefrom,  the  evils  which  would  naturally  result  if  all  of  the 
justices  of  the  county  might  collect  in  any  one  favored  locality 
and  abandon  their  various  townships  for  the  trial  of  attachment 
and  criminal  cases,  indicate  very  strongly  that  there  has  never 
yet  been  signified,  either  by  legislation  or  by  practice,  the  hold- 
ing of  a  court  by  a  justice  of  the  peace  other  than  in  his  own 
township,  and,  therefore,  irrespective  of  Section  582,  I  do  not 
believe  it  authorized.  I  call  attention  to  the  very  excellent  dis- 
cussion of  this  question  by  Mr.  Justice  Brewer  w^hen  he  was  on 
the  supreme  bench  of  the  state  of  Kansas,  in  the  case  of  Philips 
V.  ThrallSf  26  Kansas,  780.  Speaking  of  the  statute  which  iu 
criminal  cases  gives  jurisdiction  to  justices  of  the  peace  co-ex- 
tensive with  their  counties  as  provided  by  the  laws  of  Kansas, 
he  says: 

**This  fact  presents  the  difficulty.  Does  this  extending  the 
limits  of  their  territorial  jurisdiction  beyond  the  limits  of  the 
territory  which  elects,  give  them  a  right  to  hold  court  anywhere 
within  the  larger  limit,  or  must  the  locality  of  the  court  be  con- 
fined' to  the  territory  which  elects  ?  *  •  •  He  is  an  officer  of 
the  township ;  his  court  is  a  court  of  the  township ;  and  his  court 
as  a  court  has  no  valid  existence  outside  the  limits  of  that  town- 
ship. One  purpose  contemplated  in  the  organization  of  these 
courts  was  to  have  neighborhood  courts,  convenient  to  every  in- 
dividual for  the  settlement  of  minor  disputes.  If  one  justice 
may  move  hLs  court  out  of  the  township  to  any  other  place  in  the 
county,  all  may ;  and  we  may  have  the  spectacle  of  all  the  justices 
of  all  the  townships  in  the  county  congregating  in  the  county 
seat,  and  holding  office  there.  Thus  would  one  of  the  beneficent 
purposes  of  these  inferior  courts  be  defeated." 

In  the  case  at  bar  it  was  further  argued  by  the  state  that  the 
defendant  himself  when  arrested  was  willing  to  be  tried  within 
the  city,  as  a  matter  of  convenience,  rather  than  travel  eight  or 
ton  miles  to  the  residence  of  the  justice  in  the  country.  I  think 
it  hardly  needs  the  citation  of  any  authorities  to  observe  the  well 
known  principles  of  law  in  a  criminal  case :  whatever  consent  may 
be  given  to  the  jurisdiction  of  the  person,  neverthe^less  jurisdic- 
tion of  the  subject-matter  can  only  be  conferred  upon  a  court  by 
consent.    I  therefore  find  that  the  petitioner  in  this  case  has  been 
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improperly  restrained  of  his  liberty  and  must  be  discharcred  from 
custody. 

J.  y.  Lee,  for  plaintiff. 

A.  T.  Seymour,  for  defendant. 


EFFECT  OF  DEATH  OF  PLAINTIFF  SUING  FOR 
INJURIES. 

L Common  Pleas  Court  of  Lorain  County.] 

Alice  Fancher  v.  The  Cleveland  &  Southwestern  Traction 

Company. 

Decided,  October  11,  1905. 

Pleading — Necessity  for  Amendment  of  Petition — In  Case  of  Death  of  a 
Plaintiff  Suing  for  Injuries — when  the  Action  Survives  in  Name  of 
Administrator. 

Where  a  plaintiff  who  has  sued  for  damages  on  account  of  personal  in- 
juries dies  before  the  action  is  determined,  and  the  suit  is  revived  in 
the  name  of  the  administrator,  the  filing  becomes  necessary  of  an 
amendment  to  the  petition  or  a  supplemental  petition,  setting  out 
when  the  original  plaintiff  died  and  whether  death  was  the  result 
of  the  injuries  alleged  in  the  petition. 

Hayden,  J. 

There  is  a  matter  that  has  been  submitted  to  me  in  the  case 
of  Alice  Fancher  v.  the  Cleveland  &  Southwestern  Traction  Com- 
pany, viz.,  to  require  the  plaintiff  by  amendment  to  the  pe- 
tition already  filed  in  this  eas<\  or  by  supplemental  petition 
to  set  forth:  First,  when  the  said  Alice  Fancher  died;  second, 
whether  said  Alice  Fancher  died  as  the  result  of  the  injuries 
alleged  to  have  been  received  by  her  in  the  x^<'tition  or  from  some 
other  cause;  third,  by  what  court  said  administratrix  was  ap- 
pointed. 

This  is  a  case  in  which  it  appears  that  Alice  Fancher,  the 
plaiintiff  in  the  case,  brought  an  action  against  the  Cleveland  & 
Southwestern  Traction  Company  to  recover  for  injuries  which 
she  says  she  had  sustained  by  reason  of  some  negligence — what 
it  is  I  do  not  know,  and  it  does  not  make  any  difference — and 
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that  since  the  commencement  of  the  action  the  plaintiff  hasj  died, 
and  the  action  has  been  revived  in  the  name  of  the  administra- 
trix appointed  for  the  plaintiff.  This  motion  is  to  require,  as 
I  have  said,  that  plaintiff,  the  administratrix,  either  by  amend- 
ment or  by  supplemental  petition,  set  cut  when  Alice  Fancher 
died,  and  whether  she  died  as  the  result  of  the  injuries  alleged 
to  have  been  received  by  her  in  the  petition  or  from  some  other 
cause.  ■ 

Now  the  action  brought  by  Alice  Fancher  is  one  which,  if  she 
had  not  died  from  the  injuries,  if  the  injuries  did  not  cause 
her  death,  would  survive  and  which  might  be  revived  in  the 
name  of  the  administratrix  and  proceed  to  recover  for  the  in- 
juries, if  those  injuries  did  not  cause  her  death.  If  those  in- 
juries did  cause  her  death,  then  I  think  that  action  would  abate, 
and  the  only  action  that  could  be  prosecuted  for  the  result  of 
those  injuries  would  be  an  action  by  the  administratrix  ap- 
pointed upon  her  estate  to  recover  of  the  defendant  a  cert^n 
sum  not  exceeding  ten  thousand  dollars,  for  the  benefit  of  next 
of  kin. 

It  is  not  a  new  or  different  cause  of  action,  but  it  is  a  new  ac- 
tion provided  for  by  the  statute.  But  I  do  not  think  that  it  can 
proceed  if  the  injuries  which  she  received  and  for  which  she 
sued  on  in  the  original  petition  are  the  ones  which  caused  her 
death ;  so  I  think  it  ought  to  be  show^n  when  she  died  as  stated 
here,  and  whether  or  not  she  died  as  the  result  of  the  injuries 
alleged  to  have  been  received  by  her  in  the  petition  or  from 
some  other  cause.  The  case  m  the  58  0.  S.  is  one  which  I  think 
sliould  govern  and  control  this.  I  will  have  to  sustain  the  motion 
thou  on  the  first  two  grounds. 

I  do  not  think  it  makes  any  difference  whether  it  is  set  up  by 
what  coui-t  the  administratrix  was  appointed ;  but  as  to  the  first 
and  second  grounds  of  the  motion  I  will  have  to  sustain  it. 

Skilrs  d'  Skllcs  and  Lre  Stroup,  for  plaintiff. 

E.  G.  &  II,  C.  Johnson  and  Wilcox,  ColUster,  Haddcn  <C 
Parks,  for  defendant. 
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GRADE  CROSSINCS  IN  MUNICIPAUTIES  UNDER  THE 
NEW  LAW. 

[Common  Pleaa   Court  of  Lorain  County.] 

In  re  Application  op  the  Avon  Beach  and  Southern  Rail- 
road Company. 

.  Decided,  July  13,  1905. 

Railways — Orade  Crossings — Authority  to  Make  in  Municipalities — 
Construction  of  the  New  Law — Application  of,  to  Steam  Railways 
— And  to  Railways  Other  than  Steam — Classification  of  a  Raih 
way,  How  Determined. 

1.  In  the  statutes  of  Ohio,  when  the  term  railroad  is  used,  steam  rail- 

road 16  meant,  unless  it  clearly  appears  that  some  other  meaning 
is  inten'ded. 

2.  Whether  or  not  a  railroad  is  a  steam  railroad,  within  the  meaning 

of  the  statutes  of  Ohio,  may  be  determined,  not  only  by  the  pro- 
visions of  its  charter,  but  evidence  is  admissible  to  show  how  it  is 
constructed  and  operated  and  the  character  of  the  business  it  is 
engaged  in,  and  the  mode  and  manner  of  conducting  such  business. 
And  if  the  road  Is  not  completed  and  in  operation,  evidence  is  ad- 
missible to  show  how  it  is  to  be  constructed  and  operated  and  the 
character  of  the  business  it  is  to  engage  in,  and  the  contemplated 
mode  and  manner  of  conducting  such  business. 

3.  The  law  relating  to  the  establishment  of  grade  crossings  (97  O.  L., 

546),  relates  exclusively  to  steam  railroads,  and  in  the  case  of  an 
application  to  the  common  pleas  court  under  this  act  by  a  railroad 
for  permission  to  lay  its  tracks  at  grade  over  street  crossings,  and 
to  prescribe  what  gates,  signals,  etc.,  shall  be  maintained,  if  the 
court  find  from  the  testimony  that  such  railroad  is  not  a  steam 
railroad,  it  is  without  Jurisdiction  in  the  premises. 

4.  In  the  case  of  steam  railroads,  the  court,  under  97  O.  L.,  546,  may 

grant  permission  to  construct  a  grade  crossing  conditional  upon 
the  acquirement  by  tffe  company,  either  by  agreement  with  the 
municipal  or  other  officers  in  charge  of  the  road  or  street,  or  by 
condemnation,  the  right  to  do  so.  Such  agreement  or  condemna- 
tion need  not  precede  the  permission  granted  ^y  the  court 

Washburn,  J. 

This  is  an  application  on  behalf  of  the  Avon  Beach   and 
Southern  Railroad  Conipanj^,  wherein  it  is  sought  tp  have  this 
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court  grant  said  company  permi^ion  to  lay  its  tracks  across 
certain  streets  in  the  city  of  Lorain,  at  grade,  and  to  prescribe 
what  gates,  signals  and  other  safeguards  shall  be  maintained 
by  said  company  at  said  crossings  in  addition  to  the  signals  and 
safegijards  prescribed  by  statute. 

This  application  is  filed  under  a  provision  of  a  law  passed  in 
April,  1904,  and  found  in  97  Ohio  Laws,  at  page  546,  and 
which  will  be  referred  to  hereafter  in  this  opinion  as  a  new  law. 
For  convenience  sake  I  shall  designate  the  said  company  as 
plaintiff,  and  the  municipal  corporation  of  the  city  of  Lorain 
as  defendant. 

Before  plaintiff  filed  its  petition,  proper  notice  under  said 
new  law  was  given  to  the  defendant,  and  the  defendant  has 
filed  an  answer  and  entered  its  appearance  and  participated  in 
the  trial  of  the  case,  without  any  further  notice  than  that  served 
upon  it  previous  to  the  filing  of  the  petition. 

Before  the  hearing,  and  at  the  request  of  both  parties,  I 
viewed  the  premises  in  question.  A  part  of  the  propesed 
line  has  been  constructed  that  is,  that  part  from  Grove  avenue 
in  the  city  of  Lorain,  where  the  plaintiff's  line  connects  with 
the  Lorain  Street  Railway  Company,  and  thence  east  across 
all  of  the  streets  in  question,  except  Thirteenth  avenue.  The 
line  so  far  as  it  has  been  constructed  is  at  grade  with  said  streets, 
and  except  where  it  crosses  said  streets  is  upon  a  private  right 
of  way,  and  so  far  as  the  rails  have  been  laid  poles  have  been 
erected  and  trolley  wires  strung,  and  it  was  the  intention  of  the 
plaintiff  to  build  on  across  Thirteenth  avenue,  crossing  the  same 
at  its  junction  with  the  Globeville  road,  which  is  on  the  west 
bank  of  Black  river. 

It  is  conceded  that  the  plaintiff  received  no  grant,  license  or 
permission  from  the  defendant  to  lay  its  tracks  across  the  streets 
as  they  are  now  laid,  and  after  the  rails  were  laid  as  far  as  they 
are  now  laid,  the  defendant,  through  its  mayor,  stopped  further 
construction  of  the  road,  and  by  agreement  of  the  parties  noth- 
ing further  has  been  done.  After  the  work  was  stopped,  the 
plaintiff  company  made  application  to  the  defendant  for  permis- 
sion to  lay  its  tracks  across  said  streets,  and  the  defendant,  on 
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the  advice  af  its  city  solicitor,  declined  to  grflnt  such  permission, 
on  the  theory  that  it  had  no  authority  to  grant  such  right  to 
the  plaintiff,  it  being  claimed  that  the  authority  to  grant  such 
right  was  vested  in  the  court,  by  virtue  of  said  new  law. 

The  plaintiff  claims  that  it  is  a  railroad,  organized  under  the 
general  railroad  laws  of  Ohio,  and  that  as  such,  by  reason  of  the 
provisions  of  said  new  law,  it  should  be  granted  the  permission 
asked  for  in  its  petition  by  this  court. 

The  defendant  claims  that  the  plaintiff  is  not  a  railroad 
within  the  meaning  of  said  new  law,  and  that  if  it  is  a  railroad 
within  the  meaning  of  said  law,  it  can  not  be  granted  the  per- 
mission it  asks  until  it  has  acquired  fl-om  the  defendant,  either 
by  agreement  with  the  defendant  or  by  condemnation  pro- 
ceedings, the  right  to  cross  said  streets. 

This  last  claim  is  made  under  the  provisions  of  Sections  3283 
and  3284  of  the  Revised  Statutes  of  Ohio,  which  read  as  follows: 

**  Section  3283.  If  it  be  necessary,  in  the  location  of  any  part 
of  a  railroad,  to  occupy  "any  public  road,  street,  alley,  way,  or 
ground  of  any  kind,  or  any  part  thereof,  the  municipal  or 
other  corporation,  or  puWic  officers  or  authorities,  owning  or 
having  charge  thereof,  and  the  company  may  agree  upon  the 
manner,  tenns  and  conditions  upon  which  the  same  may  be  used 
or  occupied;  and  if  the  parties  be  unable  to  agree  thereon,  and 
it  be  necessary,  in  the  judgment  of  the  directors  of  such  com- 
pany, to  use  or  occupy  such  road,  street,  alley,  way  or  ground, 
sueh  company  may  appropriate  so  much  of  the  same  as  may  be 
necessary  for  the  purposes  of  its  road,  in  the  manner  and  upon 
the  same  terms  as  is  provided  for  the  appropriation  of  the  prop- 
erty of  individuals,  but  every  company  which  lays  a  track  upon 
any  such  street,  alley,  road  or  ground  shall  be  responsible  for  in- 
juries done  thereby  to  private  or  public  property  lying  upon  or 
near  to  such  ground,  which  may  be  recovered  by  civil  action 
brought  by  the  owner,  before  the  proper  court,  at  any  time 
within  two  ye-ars  from  the  completion  of  such  track. 

**  Section  3284.  A  company  may,  whenever  it  is  necessary 
in  the  construction  of  its  road  to  cross  a  road  or  a  stream  of 
water,  divert  the  same  from  its  location  or  bed ;  but  the  company 
shall,  without  unnecessary  delay,  place  such  road  or  stream  in 
such  condition  as  not  to  impair  its  former  usefulness,  and  any 
or  all  railroads  hereafter  constructed,  which  shall  cross  any 
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avenue  or  public  highway  leading  from  a  city  of  the  first  or 
second  dass  to  a  public  cemetery  of  such  city,  situated  within 
or  without  the  limits  of  any  such  city,  shall  be  constructed  so  as 
either  to  pass  under  or  over  such  avenue  or  public  highway, 
at  such  elevation  or  depression,  as  the  case  may  be,  as  will 
allow  the  unobstructed  passage  of  all  wagons,  carriages,  or  other 
vehicles  which  it  may  be  necessary  for  any  person  to  use  upon 
such  avenue  or  public  highway.'* 

If  the  plaintiff  is  a  raiJroiad  company  within  the  meaning  of 
said  new  law,  then  the  contention  of  the  defendant,  that  the 
plaintiff  can  not  build  across  said  streets  until  it  has  acquired 
the  right  so  to  do  from  said  defendant,  or  by  condemu'ation  pro- 
ceedings, is  supported  by  a  Hamilton  County  District  Court 
opinion,  Cincinnati  Northern  Railway  v.  Cincinnatiy  8  Bull., 
334,  in  which  it  was  decided  that : 

**The  right  to  fix  a  terminus  of  a  railroad  in  a  city  does  not 
imply  the  power  to  cross  intervening  streets  without  consent  or 
condemnation." 

And  in  that  case  the  railroad  company  was  enjoined  from 
crossing  the  street  until  it  had  acquired  the  right  to  do  so, 
either  by  agreement  with  the  municipality  or  by  condemnation 
proceedings. 

Said  contention  is  also  supported  in  the  case  of  Youngstown  v. 
Railway,  3  C.  C,  214,  in  which  it  is  said  that : 

**The  provision  of  said  Section  3284,  which  declares  *a  com- 
pany may,  whenever  it  is  necessary  in  the  construction  of  its 
road  to  cross  a  road  or  a  stream  of  water,  divert  the  same  from 
its  location  or  bed,'  does  not  authorize  a  railroad  company  to 
construct  and  maintain  its  road  acro«  a  street  of  a  city,  without 
consent  of  the  city  authorities  or  without  appropriating  the  right 
to  do  so ;  but  such  right  of  occupancy  of  a  street  can  be  obtained 
only  by  agreement  with  the  city  authorities  or  by  appropriation, 
as  provided  in  Section  3283,  Revised  Statutes." 

These  two  circuit  decisions  are  directly  in  point  and  should 
be  followed  by  this  court  in  the  absence  of  authority  to  the 
contrary. 

I  have  found  and  have  been  cited  to  no  authorities  to  the  con- 
trary, and  upless  the  new  law  heretofore  referred  to  supersedes 


NISI  PRIUS  REPORTS— NEW  SERIES.  565 


1905-6.]  In  re  Avon  Beach  &  Southern  Railway. 


those  sections,  the  contention  of  the  defendant  would  appear 
to  be  well  taken,  so  far  as  requiring  plaintiff  to  acquire,  by 
agreement  with  the  defendant  or  by  condemnation  proceedings, 
the  right  to  l^ay  its  tracks  across  said  streets,  before  it  can  legally 
build  its  road  across  them.  ^ 

It  is  true,  that  my  attention  has  been  called  to  a  decision  of 
Judge  •Boyn ton  in  Little  Miami  Ry.  v.  Oreene  County ^  31  O.  S., 
338,  346,  where,  in  discussing  said  Sections  3283  and  3284,  he 
treats  the  former  as  relating  to  the  u&e  of  the  street  or  any  part 
thereof  by  a  railroad  company  running  along  a  highway,  and 
Section  3284,  as  providing  for  a  railroad  company  using  a 
street  by  building  across  the  same ;  but  that  was  not  a  point  de- 
cided in  that  case,  and  Cincinnati  Northern  Ry,  v.  Cincinnati 
and  Yonngstowti  v.  Railway,  supra,  were  decided,  one  of  them 
seven  years  after  the  above  decision  of  Judge  Boynton  and  the 
other  more  than  ten  years  thereafter,  and  I  believe  it  is  the 
duty  of  this  court  to  follow  said  circuit  court  decisions  rather 
than  the  obiter  dictxim  of  the  judge  deciding  the  31st  0.  S.  cast*, 
in  view  of  the  fact  that  the  circuit  court  judges  must  have  had 
that  before  them  when  they  decided  those  cases. 

Besides  Section  3283  was  discussed  by  the  Supreme  Court 
as  if  it  applied  to  crossings  in  the  following  cases:  Railway  v. 
Defiance,  52  0.  S.,  262;  L.  S,  &  M.  S.  Ry.  v.  Elyria,  69  O.  S., 
414.    See,  also,  Zanesville  v.  Fannen,  53  0.  S.,  605. 

The  new  law  above  referred  to,  makes  no  mention  of  any  other 
laws  of  the  state ;  it  amends  none,  and  does  not  in  terms  repeal 
any.    It  provides  that : 

**  Except  as  in  this  act  elsewhere  provided,  all  crossings  here- 
after constructed,  whether  of  highways  by  railroads,  or  of  rail- 
roads by  highways,  shall  be  above  or  below  the  grade  thereof.'' 

And  due  notice  having  been  given — 

**The  court  of  common  pleas  shall  thereupon  have  jurisdic- 
tion of  the  parties  and  the  subject  matter  of  such  petition,  and 
may  proceed,  summarily  or  otherwise,  and  upon  such  notice  as 
it  shall  deem  sufficient,  to  examine  the  matter,  either  by  evi- 
dence, by  reference  to  a  master  comniissioner  or  otherwise ;  and 
if  satisfied  that  such  construction  is  reasonably  required  to  ac- 
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commod'ate  tiie  puMic,  or  to  avoid  excessive  expense,  in  view  of 
the  small  amount  of  traffic  on  the  highway  or  railroad,  or  in 
view  of  the  difficulties  of  other  methods  of  construction,  or  for 
other  good  and  sufficient  reasons,  then  it  shall  make  an  order 
or  orders  permitting  such  crossing  at  grade  to  be  established; 
and  it  may,  in  such  order,  in  its  discretion,  prescribe  what  gat^s, 
signals,  or  other  safeguards  shall  be  maintained  by  the  railroad 
company,  in  addition  to  the  signals  and  safeguards  prescribed 
by  statute.'' 

Said  law  also  provides  that : 

**Such  railroad  company  may  exercise  the  power  contained 
in  its  charter  and  the  general  Jaws,  for  altering  the  grade  and 
location  of  highways  in  order  to  avoid  grade  crossings." 

The  power  above  referred  to  has  reference  to  Section  3284 
quoted  above,  and  a  fair  construction  would  seem  to  be,  that 
the  new  law  was  not  intended  to  supersede  said  section;  but 
that  it  was  intended  that  a  railroad  company  should  be  required 
to  acquire  the  right  in  the  manner  provided  in  Section  3284 
to  cross  a  street,  and  in  addition  thereto  that  it  should  be  re- 
quired to  obtain  the  consent  or  permission  of  the  common  pleas 
court  before  it  could  exercise  that  right  by  constructing  its 
road  across  a  street  at  grade. 

I  do  not  think  that  it  was  the  intention  of  the  Legislature, 
by  said  new  law,  to  take  «away  from  municipalities  the  right  given 
them  in  Section  3283,  to  agree  upon  the  manner,  terms  and 
conditions  upon  which  a  railroad  might  cross  its  streets,  except 
so  far  as  they  are  not  permitted  to  agree  to  a  ^rade  crossing. 
Neither  was  it  intended  to  invest  the  common  pleas  court  with 
authority  to  grant  a  railroad  the  right  to  lay  its  tracks  across 
a  street  in  a  municipality  against  the  protest  and  objection  of 
the  municipality,  without  appropriating  the  right  to  do  so  by 
condemnation  proceedings. 

If,  before  this  new  law,  a  railroad  could  not  cross  a  street 
in  a  city  without  acquiring  the  right  to  do  so,  either  by  agree- 
ment with  the  city  or  by  condemnation  proceedings,  then  it  seems 
to  me  that  it  can  not  do  so  now.  The  new  law,  in  this  particular, 
should  bo  strictly  construed  {Delaware,  L,  ct  W,  Ry.  v.  Buffalo, 
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158  N.  Y.,  266,  quoted  with  approval  in  L.  8.  &  M.  8.  By.  v. 
^Zyrui,  69  0.  S.,414,434). 

This  oonfitraction'  of  the  new  law  is  fortified  when  we  remem- 
ber that  it  gives  to  the  common  pleas  court  the  right  to  permit 
a  city  to  construct  a  new  road  or  street  across  a  railroad  right 
of  way  at  grade,  to  exactly  the  same  extent  and  in  t^e  same  man- 
ner that  the  court  can  permit  a  railroad  company  to  build  at 
grade  across  a  street. 

It  will  hardly  be  contended  that  this  new  law  vests  in  the  court 
the  authority  to  permit  a  city  to  construct  a  highway  across  the 
right  of  way  of  a  railroad  witihout  said'  city  having  acquired 
the  right  to  do  so  by  condemnation  proceedings  or  otherwise, 
as  provided  by  law. 

That  a  city  can  not  open  a  new  street  across  a  railroad  without 
acquiring  the  right  to  do  so  by  agreement  or  by  condemation 
proceedings,  see  C,  H,  &  D.  Ry,  v.  Troy^  68  O.  S.,  510.  See,  also 
L.  E.  &  W.  Ry.Y,  Hancock  County,  63  O.  S.,  23. 

I  think,  however,  that  a  fair  construction  of  said  laws  would 
not  require  the  railroad  company  to  aequire  the  right  to  lay  its 
tracks  across  a  street  by  agreement  or  by  condemnation  proceed- 
ings before  it  was  granted  permission  by  the  common  pleas  court 
to  construct  a  grade  crossing. 

In  other  t^ords,  permission  to  construct  a  grade  crossing 
may  be  granted  by  the  common  pleas  court,  conditional  upon  the 
railroad  company's  acquiring,  either  by  agreement  or  condemna- 
tion, the  right  so  to  do,  and  hence  the  contention  of  the  de- 
fendant that  permission  can  not  be  granted  in  this  case  at  this 
time  is  not  well  taken,  provided  the  plaintiff  is  a  railroad  within 
the  meaning  of  said  new  law. 

But  defendant  contends  that  the  plaintiff  is  not  a  railroad 
within  the  'meaning  of  said  new  law.  It  will  be  noticed  that 
said  new  law  refers  only  to  **  rail  roads**,  without  saying  whether 
that  term  includes  electric  railroads,  interurban  railroads  or 
street  railroads.  It  will  be  noticed  also  that  the  law  seeks  to 
absolutely  prohibit  grade  crossings,  except  where  for  special 
reasons  the  court  shall  decree  otherwise. 
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It  would  seem  that  the  Legislature  here  intended  to  le^slate 
ag>ainst  the  kind  of  railroads  which  are  especially  dangerous, 
when  built  and  operated  at  grade  across  highways,  and  that 
would  mean  steam  railroads.  . 

It  manifestly  can  not  apply  to  street  railroads,  that  is,  such 
as  are  built  upon  and  run  along  the  streets,  for  the  purpose  of 
facilitating  travel  therein.  If  they  are  permitted  to  operate  at 
grade  along  streets,  there  would  be  no  sense  in  prohibiting  them 
from  crossing  intersecting  streets  at  grade.  The  same  reasons 
apply  to  a  large  extent  to  interurban  electric  railways,  for  it  is 
a  'matter  of  common  knowledge  that  they  are  operated  upon 
streets  and  highways,  both  in  and  out  of  municipalities,  and 
their  business  requires  frequent  stops,  and  their  ears  are  much 
easier  and  more  quickly  stopped  than  steam  cars,  and  there  is 
very  much  less  dangter  in  their  operation  at  grade  across  streets 
and  ^highways  than  there  is  in  the  operation  at  grade  of  steam 
railroads  across  streets  and  highways. 

Most  of  the  law;s  in  reference  to  railroads  are  found  in 
the  Revised  Statutes  from  Section  3270  to  Section  3436.  And 
the  laws  applying  to  all  kinds  of  railroads,  such  as  street  rail- 
roads, interurban  railroads  and  electric  railroads,  is  found  from 
Section  3437  to  Section  3443-18 ;  and  in  Section  3309a  it  is  pro- 
vided that: 

**  Nothing  in  this  section  or  in  the  sections  of  the  Revised 
Statutes  relating  to  railroad  companies,  prior  to  Section  3437, 
other  than  in  Sections  3287,  3288  and  3289,  shall  be  construed  as 
affecting  street  railroads." 

In  the  statutes,  all  the  laws  in  reference  to  interurban  and 
electric  railroads  are  placed  under  the  classification  referring 
to  street  railroads. 

As  showing  that  the  Legislature  treats  steam  railroads  as 
being  in  one  class,  and  all  other  railroads  as  being  in  another 
class,  generally  referred  to  as  street  railroads.  Section  2780-17 
is  important.  The  Legislature  there  provided  that  for  purposes 
of  taxation,  steam  railroads  shall  be  considered  as  one  class, 
and  that  all  other  railroads,  such  as  street  and  interurban  rail- 
roads, shall  be  t^ixod  as  another  class. 
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It  is  true  that  under  Section  3310-1,  a  steam  railroad  is  given 
authority  to  use  electricity  as  a  motive  power  in  the  propulsion 
of  ears.  But  the  Legislature  in  defining  railroads  and  street 
railroads,  for  the  purpose  of  taxation  in  Section  2780-17,  places 
tile  distinction  between  them  upon  the  business  they  are  engaged 
in,  and  provides  that  a  company,  ''when  engaged  in  the  busi- 
ness of  operating  a  street,  suburban  or  interurban  railroad, 
either  wholly  or  partially  within  this  state,  whether  the  cars 
used  in  such  business  be  propelled  by  animi*ls,  steam,  cable, 
electricity,  or  other  motor,  shall  be  deemed  to  be  a  street,  srub- 
urban  or  other  intenirban  railroad." 

It  is  said  that  the  charter  of  the  plaintiff  gives  it  a  right  to 
operate  a  steam  railroad,  hence  it  is  a  steam  railroad,  and  that 
this  court  can  not  receive  or  consider  evidence  other  than  the 
provisions  of  said  charter,  in  order  to  determine  whether  or  no^ 
it  is  a  steam  railroad. 

Interurban  electric  railroads  operate  in  this  state  under  steam 
railroad  charters,  and  conduct  the  business  of  interurban  rail- 
roads and  of  street  railroads  under  such  charter;  and  steam 
railroads  are  granted  the  right  to  use  electricity  in  the  propul- 
sion of  their  cars  the  same  as  electric  railroads.  Both  street 
railroads  and  steam  railroads  are  given  the  right  of  eminent 
domain,  and  the  right  to  carry  passengers,  express  matter  and 
freight,  end  to  construct  a  double  or  single  track  railroad,  with 
switches,  turn-outs,  etc. :  in  fact,  their  powers  in  many  particu- 
lars are  alike;  but  at  the  same  time  the  Legislature  has  been  care- 
ful to  keep  the  laws  in  refei-ence  to  each  separate  and  distinct ; 
and  has  enacted,  that  whatever  their  charters  are,  they  shall  be 
judged  as  to  what  they  really  are,  for  purposes  of  taxation, 
by  the  manner  of  their  construction  and  operation,  and  the 
character  of  the  business  they  engage  in  (2780-17). 

The  charter  of  a  company  is  prepared  by  a  company  itself; 
it  asks  permission  to  engage  in  a  certain  business  in  a  certain 
manner,  and  the  permission  is  granted.  It  would  seem  unjust 
to  permit  a  company  to  ask  for  and  receive  permission  to  con- 
struct and  operate  and  transact  the  business  of  a  steam  railroad, 
and  after  it  is  constructed  and  operated  and  is  engaged  in  the 
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busin-ess  of  an  interurban  railroad  (the  two  kinds  of  railw>ads 
being  separate  and  distinct  under  the  laws  of  this  state),  to 
permit  it  to  repuire  that  it  shall  be  judged  by  what  it  askecl  per- 
mission to  do,  and  not  by  what  it  in  fact  is  doing.  The  Legisla- 
ture, for  purposes  of  taxation,  has  enacted  that  railroads  shall 
be  judged  by  what  they  are  doing,  rather  than  by  what  they 
asked  permission  to  do,  and  I  do  not  see  any  valid  objection  to 
the  courts  applying  the  same  rule. 

Plaintiff  will  not  claim  that  it  should  be  taxed  as  a  steam 
railroad,  nor  that  the  fellow-servant  statute,  applicable  to  steam 
railroads,  is  applicable  to  it.  It  hardly  seems  proper  to  permit 
a  company  tx)  do  one  thing  under  the  guise  of  doing  something 
else,  and  to  claim  the  rights  and  benefits  of  one  class  of  railroads, 
and  escape  the  disadvantages  and  liabilities  of  that  class. 

As  to  the'  question  whether  the  court  can  consider  other 
evidence  than  the  charter  of  a  company  to  determine  what  kind 
of  a  company  it  is,  I  will  sJay  that  I  have  not  been  cited  to  any 
case  directly  in  point,  and  in  the  very  short  time  I  have  had 
to  consider  this  case  I  have  found  none;  but  in  a  ease  like  this, 
in  view  of  the  legislation  of  this  state,  above  referred  to,  it  seems 
to  me  fair  to  say,  that  the  kind  of  business  in  which  a  company 
is  engaged,  and  the  manner  of  operating  its  road,  is  more  impor- 
tant than  the  language  of  the  charter  of  the  company,  and  I 
have  concluded,  therefore,  to  consider  the  evidence  whieh  was 
objected'  to  at  the  time  of  the  trial. 

The  word  ** railroad"  as  used  in  the  statute,  and  as  it  is  used 
in  the  new  law  in  question  has  bee7i  construed  by  the  Supreme 
Court.     Section  3208  provides  that— 

**A  person  who  performs  labor  or  furnishes  materials  for 
or  in  the  construction  of  any  railroad  •  •  •  shall  have  a 
lien  for  the  payment  of  the  same  upon  such  railroad,"  etc. 

And  in  1898,  a  railroad  to  be  operated  by  electricity,  partly  in 
one  city  and  through  the  country  and  on  the  streets  in  another 
city  was  constructed,  and  certain  persons  who  performed  labor 
and  furnished  materials  in  the  construction  of  said  railroad 
sought  to  perfect  a  lien  under  said  Section  3208,  and  it  was 
claimed  that  the  word  ** railroad"  as  used  therein  did  not  apply 
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to  such  a  railroad  as  was  then  constru<sted,  and  our  Supreme 
Court  decided  in  Massillon  Bridge  Co,  v.  Iron  Co.,  59  O.  S., 
179,  that : 

**The  statutes  of  this  state  relating  to  railroads  are  separate 
and  distinct  from  those  relating  to  street  railroads,  and  the 
word  'railroad'  in  Section  3208  •  •  •  does  not  include 
street  railroads." 

And  it  was  stated  in  the  opinion,  page  186,  that : 

**  Sections  2501  to  2505d,  inclusive,  are  all  prior  to  Section 
3437,  and  all  aflPect  street  railroads;  but  they  do  not  relate  to 
railroads,  thus  showing  that  the  General  Assembly  did  not  re- 
gard even  interurban  street  railroads  as  being  included  within 
the  word  'railroad.*  " 

In  C,  L.  &  A.  Elec.  St.  R.  R.  v.  Lohe,  68  0.  S.,  101,  the 
Supreme  Court  decided  that : 

**An  interurban  electric  railroad  is  classed  as  a  street  rail- 
road by  the  statutes  of  this  state." 

And  in  the  opinion,  page  109,  it  is  said : 

**The  legislation  in  this  state  as  to  railroads  and  street  rail- 
roads has  been  kept  separate  and  distin-ct.  Interurban  railroads, 
such  as  the  one  in  question  in  this  case,  are  classed  by  the  Gen- 
eral Assembly  as  street  railroads.  Section  2780-17,  Revised 
Statutes. 

**The  construction  and  operation  of  such  railroads  is  autho- 
rized by  the  act  of  May  17th,  1894  (91  0.  L.,  285),  and  carried 
into  Bates'  Statutes  as  Sections  3443-8  to  3443-13." 

Section  6  of  that  act  is  as  follows : 

"Such  companies  shall  be  subject  to  the  same  regulations 
now  provided  for  street  railroads,  in  so  far  as  the  same  are  ap- 
plicable, and  shall  have  all  the  powers,  in  so  far  as  they  are 
applicable,  that  other  street  railroad  companies  have." 

Section  3333-1  is  a  section  similar  to  the  ono  now  being  con- 
strued, and  that  provided — 

**Where  it  becomes  necessary  (outside  of  the  corporate  limits 
of  a  city  or  village)  for  the  track  of  one  railroad  company  to 
cross  the  track  of  another  railroad  company,  unless  tho  mariner 
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of  making  such  crossing  shall  be  agreed  to  between  such  com- 
panies, it  shall  be  the  duty  of  the  court  of  common  pleas  of 
the  county  wherein  such  crossing  is  located  *  *  *  to  as- 
certain and  define  by  its  decree  the  mode  of  such  crossing/'  etc. 

That  section  was  construed  on  November  23,  1903,  by  the  Cir- 
cuit Court  of  Darke  County  {Dayton  d'  Union  Hy,  v.  Traction 
Co.),  and  one  of  the  judges  participating  in  that  decision  is 
now  one  of  the  judges  of  the  Supreme  Court.  It  was  there  held 
that: 

**  Steam  railroad  compani-es  -and  electric  railway  companies 
are  classified  and  recognized  as  separate  and  distinct  from  each 
other  by  the  statutes  of  Ohio ;  and  statutes  relating  to  and  regu- 
lating the  former  are  inapplicable  to  the  latter,  unless  an  inten- 
tion to  the  contrary  clearly  appears. 

'*A  steam  railroad  company  can-  not  invoke  the  power  of  the 
common  pleas  court,  under  Section  3333-1,  Revised  Statutes,  to 
ascertain  and  define  the  manner  in  which  an  interurban  electric 
railway  company  may  cross  its  right  of  way,  as  the  statute  is 
applicable  to  steam  railroad  companies  only."  4  C.  C— N.  S., 
329. 

On  page  335  the  court  uses  this  language : 

*'0n  the  same  day  that  the  special  act  under  which  this  pro- 
ceeding is  sought  to  be  prosecuted  was  passed,  the  Legislature 
passed  another  act  conferring  upon  electric  railroads  the  power 
of  eminent  domain.  The  railroads  had  had  thait.  power  from 
their  inception,  and  if  an  electric  railroad  is  identical  that 
legislation  would  be  superfluous.  The  Legislature  clearly  under- 
stocd'  that  they  were  different  roads,  and  we  are  driven  to  the 
conclusion  that  the  word  *  railroad'  in  this  statute  has  a  fixed 
legal  significance.  It  means  a  steam  commercial  road  and  noth- 
ing else,  and  whenever  it  is  lused  in  a  statute  that  meaning  must 
he  given  to  it  nnless  it  clearly  appears  that  some  other  meaning 
is  intended." 

The  railroad  company  in  (luestion  in  the  above  case,  so  far  as 
c«ji  be  learned  from  the  opinion,  was  very  similar  to  the  rail- 
roatl  company  which  is  plaintiff  in  the  case  at  bar,  and  without 
deciding  what  kind  of  a  railroad  the  plaintiff  company  is, 
whether  an  electric  railroad,  an  interurban  railroad  or  a  street 
railroad,  the  above  decision  is  authority  for  holding  that  said 
new  law  does  not  apply  to  it,  unless  it  is  a  steam  railroad. 
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Is  the  plaintiff  a  steam  railroad?  In  the  petition  of  the 
plaintiff  this  language  is  used:  *'Your  petitioner  further  repre- 
sents that  it  expects  to  use  electricity  as  a  motive  power  in  the 
propulsion  of  its  cars,"  and  the  proof  at  the  hearing  shows, 
that  so  far  as  it  has  been  constructed  it  has-  been  constructed 
with  a  view  to  using  electricity  as  a  motive  power,  and  in  a  man- 
ner similar  to  interurban  electric  railroads. 

The  testimony  shows  that  it  intends  to  purchase  its  power  from 
the  Iiake  Shore  Electric  Railroad  Company,  and  that  its  chief 
connections  are  between  the  Lake  Shore  Electric  Railroad  Com- 
pany and  the  Lorain  Street  Railway  Company,  and  that  its 
private  right  of  way  between  the  streets  which  it  proposes  to 
cross  is  but  15  feet  wide. 

It  is  true  that  its  charter  provides  that  its  westerly  terminus 
shall  be  in  Oberlin;  but  the  proof  shows  that  there  have  been 
no  surveys  west  of  its  connection  with  the  Lorain  Street  Rail- 
way Company,  and-  no  steps  taken  -whatever  indicating  that  it 
will  ever  be  built  west  of  said  point. 

It  is  also  true,  that  by  the  charter  of  thi^  plaintiff  it  is  granted 
the  right  to  use  steam  as  a  motive  power;  but  the  circumstances 
and  surnmndin«is  are  such  that  it  is  very  plain  to  the  court 
that  such  is  not  its  intention.  Its  connection  on  the  west  is 
with  the  Lorain  Street  Railway  Company,  which  is  distinctly  a 
street  railway  company,  organized  and  operated  as  such,  and  its 
connection  on  the  east  is  with  the  Lake  Shore  Electric  Railroad 
Company,  which  the  evidence  shows  is  not  a  steam  railroad, 
but  is  emgaged  in  the  business  of  oondusting  what  is  generally 
understood  to  be  an  electric  interurban  railroad.  It  runs  through 
the  country  on,  private  right  of  way,  and  in  the  various  cities 
it  operates  on  the  streets  under  franchises  the  same  as  street 
railroads,  and  the  testimony  shows  that  it  is  the  intention  of 
the  plaintiff,  by  the  construction  of  the  proposal  road,  to  form  a 
connecting  link  between  these  railroads,  and  to  use  the  cars  of 
these  railroads  upon  its  line,  and  to  use  a  common  source  of 
power  in  the  propulsion  of  its  cars. 

I  find  from  the  testimony,  that  in  the  basiness  which  the 
plaintiff  is  to  transact,  and  in  the  manner  of  transacting  that 
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business,  aad  im  the  manner  of  the  operation  of  its  road,  it  is 
very  much  like  those  roads  with  which  it  connects,  and  judging 
the  plaintiff  by  its  application,  by  its  construction  so  far,  and 
by  its  contemplated  construction  as  declared  by  its  oflSoers  and 
agents,  and  by  its  connections  and  the  character  of  the  business 
it  intends  to  conduct,  and  the  manner  in  which  it  intends  to 
transact  the  same,  and  by  its  situation  and  surroundings,  I  find 
that  it  is  not  intended  to  engage  in  the  business  of  conducting 
a  steam  railroad ;  but  that  it  intends  to  engage  in  the  business 
of  operating  a  suburban  or  interurban  railroad;  and  constru- 
ing said  new  law  to  apply  only  to  steam  railroads,  this  court 
has  no  authority  to  grant  the  application  of  the  plaintiff j  and 
the  prayer  of  the  petition  will  therefore  be  denied. 

Not  being  a  steam  railroad,  the  plaintiff  is  authorized  to  build 
its  road  at  grade  across  the  streets  in  question  without  permis- 
sion from  this  court,  provided  it  acquires  the  right  to  do  so 
'  under  the  laws  of  Ohio,  other  than  said  new  law. 

It  is  further  ordered  that  the  plaintiff  pay  the  costs  of  this 
proceeding. 

Exceptions  will  be  noted  for  the  plaintiff,  and  also  a  bond 
fixed  in  case  it  desires  to  appeal. 

M.  B.  &  H,  H,  Johnson,  Thomas  H.  Hogsett,  E,  G.  &  H,  C. 
Johnson  and  G.  A,  Resek,  for  the  railroad  company. 

W.  L.  Hughes,  Thompson,  Glitsch  &  Cinningcr,  for  the  city 
of  Lorain. 
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MISCX>NDUCT  or  JURORS. 

[Superior  Court  of  Cincinnati,  General  Term.] 

Plorien  Bebshiet,  a  Minor,  v.  The  Cincinnati  Traction 
Company. 

Decided,  October  5,  1905. 

Examination  of  Jurors — On  Their  Voir  Dire — Evasive  and  Misleading 
Answers — Ground  for  a  New  Trial. 

1.  A  party  who  has  been  diligent  as  to  the  examination  of  proposed 

jurors,  can  not  be  required  to  submit  his  case  to  Jurors  who  are 
disqualified  by  law  and  but  for  their  own  misconduct  would  have 
been  subject  to  challenge. 

2.  When  proposed  Jurors  are  sworn  on  their  voir  dire,  they  are  sworn 

to  tell  the  whole  truth,  and  not  a  part  of  it,  and  their  answers 
should  squarely  meet,  without  evasion,  what  is  fairly  expressed 
by  the  terms  of  the  questions;  and  where  one  undergoing  such  an 
examination  was  guilty  of  evasion  or  concealment,  the  party  ex- 
amining him  was  deprived  of  a  substantial  right  and  is  entitled 
to  a  new  trial. 

HoppHEiMER,  J. ;  Ferris,  J.,  and  Caldwell,  J.,  concur. 

Plaintiff  in  error  was  plaintiff  below.  The  action  was  for 
damages.  The  plaintiff,  a  deaf  and  dum-b  boy,  seven  or  eight 
years  old,  while  on  the  streets  of. the  city  was  run  over  by  one 
of  defendant's  cars  and  suffered  the  loss  of  both  legs.  Verdict 
was  for  the  traction  company.  Motions  for  new  trial  were  duly 
filed,  and  several  grounds  were  alleged,  among  others  miscon- 
duct of  jurors.  The  motions  were  overruled,  and  judgment 
entered  upon  the  verdict.  This  proceeding  is  brought  to  reverse 
the  proceedings  below,  and  a  number  of  errors  are  assigned,  but 
we  deem  it  necessary  to  consired  but  one,  viz,  misconduct  of 
jurors. 

The  bill  of  exceptions  shows  the  panel  of  the  regular  jury 
of  the  term  incomplete,  and  the  court  directed  the  constable 
to  fill  the  panel  from  the  by-standers.  This  being  done,  the 
jury  was  sworn  upon  the  voir  dire  and  plaintiff's  counsel  asked 
the  jurors  whether  they  had  served  as  jurors  within  the  year. 
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All  answered  '*no"  with  the  exception  of  W.  G.  Mclntyre,  Will- 
iam Sterner  and  John  Behymer,  who  answered  affirmatively. 
Mr.  !McIntyre  detailed  his  previous  service  during  the  preceding 
twelve  months  and  was  promptly  challenged  by  plaintiff  and 
excused  by  the  court  under  Section  5176-9.  After  juror  Mc- 
Intyre  had  explained  his  ^rvice  and  was  excused,  counsel  for 
plaintiff  asked  Mr.  Sterner,  ''Have  you  served  as  juror  within 
a  year?"  Defendant  in  error  claims  juror  answered  as  fol- 
lows :  * '  Yes,  sir ;  on  the  last  case,  last  term,  right  in  this  chair. ' ' 
Whereupon  counsel  said,  **0h !  You  are  a  member  of  this  jury," 
or  *'Oh!  you  have  been  a  member  of  this  jury?"  Juror  an- 
swered, **Yes,  sir,"  and  offered  nothing  further.  The  juror 
l^hymer  wa^  similarly  interrogated  and  answered  that  he  served 
**the  last  four  days  of  the  last  term,  right  here  in  this  box." 
Xo  further  information  was  volunteered  by  him,  and  the  jury- 
was  sworn.  Plaintiff  exercised  but  one  peremptory  challenge. 
Plaintiff  in  error  claims  that  he  was  deceived  by  the  misconduct 
of  the  jurors  in  failing  to  answer  truthfully,  and  that  he  was 
thus  prevented  from  exercising  his  challenge  under  Revised 
Statutes,  5176-9,  or  his  remaining  peremptoiy  challenge. 

In  support  of  his  motions  he  filed  the  affidavits  of  threo 
reputable  persons,  to  the  effect,. that  when  the  question  as  indi- 
cated was  put  to  the  jurors,  nothing  was  said  by  them  with  re- 
gard to  service  at  the  last  term.  The  challenge  to  Mr.  Mc- 
Intyre  show^  that  plaintiff  intended  availing  himself  of  the 
provisions  of  Section  5176-9,  and  it  w^as  difficult  to  understand 
why,  if  Behymer  and  Sterner  answered  as  they  claim  they  did 
(using  the  words  **last  term"),  no  challenge  was  interposed  as 
to  them.  Even  if  they  answered  as  is  claimed  for  them,  there 
can  be  but  little  doubt  that  because  of  the  peculiar  answei-s 
given,  counsel  understood  their  answers  to  refer  to  current 
service  in  the  box,  in  that  room,  because  the  answers  of  both, 
it  will  be  noticed,  restricted  the  services  they  described  as 
jurors,  to  that  very  box.  It  will  also  be  borne  in  mind  that  the 
*Mast  term"  ended  the  preceding  Saturday. 

To  permit  litigants  to  secure  new  trials  on  the  ground  that 
answers  of  jurors  had  been  misunderstood,  would  certainly  be 
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novel  as  well  as  dangerous,  and  courts  should  be  charry  of 
granting  relief  upon  such  pretexts.  But  -where  it  becomes  mani- 
fest that  a  misunderstanding  did  ensue,  because  of  the  equivoca- 
tion, evasion  or  concealment  of  the  juror,  we  think  that  abstract 
justice  requires  a  remedy. 

In  the  particular  case  under  consideration,  there  was  evasion 
and  concealment  of  facts  by  the  jurors,  which  under  circum- 
stances entirely  their  own  creation,  could  not  have  been  known 
to  the  plaintiff  or  to  his  counsel.  That  counsel  misunderstood 
is  manifest  in  his  immediate  rejoinder  (when  the  juror  said  he 
served  in  this  box)  **0h!  You  have  been  a  member  of  this  jury/' 
and  the  juror  said  *'Yes,"  concealing  the  fact  that  he  had  seen 
other  service  as  a  talesman  during  the  preceding  twelve  months. 
After  the  verdict,  it  was  discovered  that  Sterner  and  Behymer 
had  served  on  several  occasions  during  the  preceding  twelve 
months,  in  other  courts  of  record  in  Hamilton  county,  Ohio. 
Plaintiff  in  error  claims  that  under  such  circumstances  the  an- 
swers were  untruthful,  that  he  lost  his  challenge,  and  was  led 
into  accepting  them  as  jurors. 

Assuming  that  the  jurors  were  subject  to  challenge,  the  ques- 
tion is,  did  counsel  or  plaintiff  in  error  waive  any  objections 
they  might  have  had?  The  cases  hold  that  counsel  must  exer- 
cise due  diligence,  and  that  unless  he  does  so,  he  must  be  held 
to  have  waived  objections  (Eastman  v.  Wright,  4  0.  S.,  156; 
Hayward  v.  Calhoun,  2  0.  S.,  164;  Kenrick  v.  Reppard,  23  (). 
S.,  333;  Watts  v.  Ruth,  30  0.  S.,  32;  McGUl  v.  The  State,  34  0. 
S.,  228).  Under  our  authorities,  due  diligence  is  indicated  when 
jurors  are  placed  on  the  voir  dire,  and  it  seems  where  one  thus 
inquires,  or  to  quote  the  language  of  our  Supreme  Court,  **  en- 
deavors to  inquire"  as  to  the  qualifications  of  the  juror,  he  is 
not  chargeable  with  laches  (Simpson  v.  Pittma/n,  13  0.,  365; 
Beck  V.  The  State,  20  0.  S.,  228).  In  the  case  before  us,  the 
jury  was  not  only  sworn  on  the  voir  dire  but  counsel  put  the 
proper  question,  which,  as  the  record  shows,  did  not  elicit  such 
answers  as  the  terms  of  the  question  merited. 

When  proposed  jurors  are  sworn,  they  are  sworn  to  tell  the 
whole  truth  and  not  a  part  of  it,  and  their  answers,  in  all  fair- 
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ness,  should  squarely  meet,  without  evasion,  what  is  fairly  ex- 
pressed by  the  terms  of  the  questions.  The  fact  that  the  jurors 
said  or  failed  to  say  they  served  the  last  term,  is  seriously  d^ 
puted,  but  there  is  no  dispute  as  to  the  limitation  and  qualifi- 
cation both  placed  upon  their  answers,  when  they  characterized 
their  respective  service  as  ** right  here  in  this  box,"  and  ** right 
here  in  this  chair,*'  when  as  a  matter  of  fact,  they  served  in 
other  boxes,  in  other  court  rooms,  during  the  preceding  twelve 
months.  It  must  have  been  apparent  to  those  jurors,  at  least 
to  one  of  them,  that  the  answer  that  evoked  counsel's  rejoinder 
as  already  set  forth,  had  deceived  counsel,  and  it  certainly  be- 
came the  duty  of  the  juror  to  detail  fully  and  fairly  his  serv- 
ices during  the  preceding  twelve  months,  more  especially  so, 
as  the  jurors  had  just  witnessed  the  discharge  of  juror  Melntyre, 
for  service  rendered  by  him  during  the  past  twelve  months, 
and  as  openly  stated  by  him.  When  counsel  for  plaintiff  in 
error  interrogated  as  to  their  service,  he  had  the  right  to  expect 
the  jurors  would  answer  fully  and  without  evasion,  and  consid- 
ering the  experience  these  jurors  must  necessarily  have  had, 
in  the  impanneliug  of  juries  in  previous  trials,  it  is  impossible 
to  resist  the  conclusion  that  their  answers  were  calculated  to 
deceive  for  the  mere  sake  of  having  opportunity  to  serve  as 
jurors.  Take  the  case  of  juror  Sterner.  According  to  his  own 
statement,  he  served  on  the  **last  case,  last  term,  right  in  this 
chaiT."  When  counsel  rejoined  **0h!  You  have  been  a  member 
of  this  jury?"  juror  answered  **Yes,  sir,"  and  lapsed  into 
silence.  The  fact  is,  he  said  nothing  about  other  jury  service 
rendered  by  him  during  the  preceding  twelve  months,  concern- 
ing which  plaintiff  in  error  and  his  counsel  were  in  total  igno- 
rance. Behymer's  answer  was  equally  deceptive,  for  when  he 
answered  that  he  served  and. then  qualified  his  service  as  ''right 
here  in  this  box"  and  offered  no  information  in  regard  to  other 
service  rendered  by  him  as  a  talesman,  it  seems  to  us  that  any 
ordinary  careful  person  would  be  justified  in  supposing  that 
the  juror  who  had  thus  described  his  service  with  particularity, 
had  explained  all  his  service  and  had  embodied  all  his  service 
in  his  answer,  and  that  there  was  no  other.     Yet,  after  the 
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trial,  it  was  found  that  this  very  juror  who  defined  his  services 
as  stated,  had  joined  in  a  verdict  for  this  same  defendant  in 
error  but  two  weeks  before  in  the  common  pleas  court  of  this 
county. 

In  Rice  v.  The  State,  16  Ind.,  298,  a  party  was  held  not  negli- 
gent in  failing  to  discover  that  a  juror  had  been  on  the  grand 
jury,  even  though  he  was  noi  asktd  the  direct  question^  the  juror 
having  stated  that  he  had  not  formed  or  expressed  an  opinion 
in  regard  to  the  guilt  or  innocenee  of  the  accused.  See  also 
United  States  v.  Christensen,  7  Utah,  26.  Failure  to  speak  when 
there  is  a  duty  to  speak,  is  as  reprehensible  as  speaking  falsely, 
and  Lord  Eldon  long  ago  declared  th-art  **He,  who  undertaking 
to  give  information,  gives  but  half  information,  conceals,''  It 
was  this  half  information,  this  concealment,  that  rendered  the 
answers  of  both  jurors  untruthful. 

In  Busick  v.  The  State,  19  0.,  198,  a  multiplicity  of  errors 
were  assigned,  and  our  Supreme  Court  said  it  was  necessary 
to  notice  but  one.  A  juror  when  examined  on  his  voir  dire, 
said  he  had  formed  or  expressed  no  opinion.  It  afterwards  de- 
veloped he  had.  The  court  said :  "The  books  are  full  of  similar 
cases  and  the  decision  now  made  will  only  be  cumulative.*'  A 
new  trial  was  granted. 

That  plaintiff  in  error  was  clearly  deceived  by  the  answers 
of  these  jurors,  there  can  be  but  little  doubt,  and  thus  without 
fault  on  his  part,  or  on  the  part  of  his  counsel,  plaintiff  was 
not  only  deprived  of  his  challenge  under  Section  5176-9,  but 
did  not  even  attempt  to  exercise  his  remaining  peremptory 
challenge.  If  these  experienced  jurors  had  fully  divulged  and 
revealed  their  previous  services  as  jurors  during  the  preceding 
year,  is  it  not  more  than  reasonable  to  suppose  it  would  have 
become  expedient  for  the  plaintiff  below  to  have  interposed 
his  challenge  for  cause,  or,  if  necessary,  his  rem^ainin^g  peremp- 
tory challen^? 

The  aflSdavit  of  Mr.  Stimson,  of  counsel  for  defendant  in  error 
(Exhibit  **N''),  is  to  the  effect  that  the  records  of  the  county 
courts  were  open  to  the  inspection,  and  that,-  therefore,  servici* 
of  said  jurors  could  have  been  ascertained  by  counsel  for  plaint- 
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iflf  in  error.    Speaking  to  this  point,  the  court  in  United  States 
V.  Christenserif  supra,  very  properly  said: 

'*It  is  true  if  he  had  searched  the  records  of  the  court  he 
would  have  ascertained  that  fact,  and  it  would  have  been  com- 
mendable prudence  and  diligence  to  have  done  so,  but  we  do  not 
think  his  failure  to  have  done  so  is  such  negligence  as  to  de- 
prive him  of  the  right  to  be  tried  by  an  impartial  jury,  especially 
in  view  of  the  false  answers  given." 

Nor  do  we  think  it  was  necessary  for  plaintiff  in  error  to  show 
that  these  jurors  were  prejudiced  or  biased.  In  Watts  v.  BiUh,, 
Kendrick  v.  Reppard,  Eastman  v.  Wright,  supra,  the  objection 
did  not  go  to  the  impartiality  of  the  juror,  but  the  Supreme  Court 
held  that  it  was  enough  to  show  that  counsel  had  been  sufficiently 
diligent  in  examining  the  juror.  Aside  from  that,  we  incline 
to  the  belief  that  a  juror  .who  fails  to  fairly  answer  the  questions 
on  the  voir  dire,  or  who  evades  questions,  or  conceals  informa- 
tion, can  not  but  be  a  more  or  less  biased  juror. 

Nr.thing  can  be  more  essential  to  the  proper  administration  of 
justice,  than  that  a  party  shall  have  a  trial  by  a  fair,  unbiased 
and  properly  constituted  jury.  The  law  wisely  safeguards  this 
right  in  many  ways,  and  bestows  the  right  to  challenge  with  this 
cardinal  object  in  view.  To  hold,  therefore,  that  a  party,  through 
no  fault  of  his  own,  must  submit  his  cause  to  jurors  whom  the 
law  disqualifies,  and  who,  but  for  their  own  misconduct,  were 
subject  to  challenge,  would  be  tantamount  to  depriving  the 
party  of  a  substantial  right.  McOill  v.  The  State^  34  O.  S., 
238,  239. 

Under  the  circumstances  of  this  case,  we  are  of  the  opinion 
that  the  motion  for  a  new  trial  should  have  been  granted.  The 
judgment  below  is  set  aside  and  cause  remanded  for  a  new 
trial. 

Henry  P.  Kaufma^i,  for  plaintiff  in  error. 

Kittredge  &  Wilby  and  Oearge  P.  Stimson,  for  defendant  in 
error. 
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QUESTIONS  or  NECUCENCE  IN  ENTERING  AN  ELEVATOR. 

[Superior  Court  of  Cincinnati,  General  Term.] 

Charles  C.  Breuer  v.  Le^^'is  M.  Frank. 

Decided,  October  7,  1905. 

Elevator — Employe  of  Tenant  Falls  Down  Shaft — T?ie  Elevator  having 
Crept  up  and  the  Door  being  Open — Negligence  of  the  Landlord 
and  of  Plaintiff — Charge  of  Court — Duty  of  Harmonizing  its  Sev- 
eral Parts — **Excusing"'  Negligence — Proper  Care  and  Caution — 
Silence  of  the  Supreme  Court  as  to  Questions  Raised  at  a  Previous 
Trial — Law  and  Fact. 

1.  In  reviewing  a  cliarge  of  court,  the  word  "if"  will  not  be  read  as 

equivalent  to  "unless,"  where  to  do  so  would  render  the  statement 
contradictory  of  a  preceding  paragraph. 

2.  It  is  not  error  to  leave  it  to  the  jury  to  say  whether  the  facts  and 

circumstances  under  which  the  plaintiff  stepped  into  the  open 
elevator  shaft  were  such  as  to  lull  him  into  a  sense  of  security,  by 
leading  him  to  think  the  cab  was  there  to  receive  him. 

3.  The  law  excuses  negligence  under  certain  conditions,  and  in  view  of 

what  had  previously  been  said  in  the  charge  in  question  as  to  the 
combined  negligence  of  the  plaintiff  and  detenaant,  it  was  not 
error  for  the  court  to  add:  "If,  on  the  other  hand,  you  should  find 
certain  conditions  existed  [enumerating  them],  then  it  is  for  you 
to  say  whether  those  conditions  excused  any  negligence  there 
might  have  been  on  his  part." 

4.  It  has  been  repeatedly  held  that  as  a  matter  of  law  an  elevator  is 

not  a  place  of  danger,  and  to  give  a  special  charge  to  the  contrary 
would  be  error. 

5.  Where  the  Supreme  Court  expresses  no  opinion  on  questions  raised, 

at  the  first  trial  and  the  case  is  sent  back  for  re-trial  on  account  of 
certain  errors  that  had  been  pointed  out,  and  the  same  questions 
are  again  presented  on  the  re-trlal  of  the  case,  they  may  be  con- 
sidered as  having  been  properly  determined  at  the  first  trial. 
C.  A  special  charge  is  properly  refused,  where  it  holds  plaintiff  to  the 
exercise  of  proper  care  and  caution,  without  defining  what  would 
constitute  proper  care  and  caution  under  the  circumstances  of  the 
case  under  consideration. 

HOPFHEIMER,  J.;   CaLDWELL,  J.,  CODCUrS;  LiTTLEFORD,  J.,   dis- 

sents. 
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Plaintiff  in  error  was  defendant  below.  The  action  was  for 
damages  for  injuries  sustained  by  falling  through  an  elevator 
shaft  on  premises  owned  by  plaintiff  in  error. 

The  facta  may  be  briefly  stated,  as  follows:  Defendant  in 
error  was  a  traveling  salesman  employed  by  a  company  that  was 
a  tenant  of  Breuer  and  occupied  one  of  the  upper  floors  in  the 
building  where  the  elevator  in  question  was  located.  Breuer, 
the  owner  of  the  building,  operated  and  controlled  the  elevator; 
on  the  day  of  the  accident  defendant  in  error  came  into  the  hall- 
way of  the  building;  he  saw  the  elevator  man  sitting  on  a  chair 
in  the  hallway ;  the  man  got  up  and  followed  Frank  to  the  eleva- 
tor; Frank  walked  directly  to  the  elevator  with  the  elevator 
man  close  behind  him;  he  was  so  close  behind  him  '*he  almost 
came  on  top  of  me ' ' :  the  door  of  the  elevator  was  * '  wide  open, ' ' 
and  Frank  was  looking  *' straight  ahead'';  Frank  stepped  for- 
ward, expecting  to  step  into  the  cab,  but  instead  stepped  into 
an  open  space.  The  cab,  it  seems,  was  not  in  its  place  but  had 
crept  up  the  shaft;  the  hall  was  ** semi-dark";  as  a  result  plain- 
iff  below  was  precipitated  to  the  bottom  of  the  shaft  and  suf- 
fered permanent  injuries;  the  verdict  was  for  nine  thousand 
six  hundred  and  seventy-five  dollars  ($9,675),  and  in  due  course 
judgment  was  rendered  upon  the  verdict. 

Error  is  prosecuted  to  this  court,  and  it  is  claimed  that  the 
verdict  is  grossly  excessive;  that  the  court  erred  in  its  general 
charge,  and  in  refusing  to  give  certain  special  charges  requested 
by  plaintiff  in  error. 

It  is  earnestly  contended-  by  plaintiff'  in  error,  that  the  court 
erred  in  its  general  charge.  At  pages  363-4  of  the  record  the 
court  used  the  following  language : 

"If  the  plaintiff  was  rightfully  entitled  to  the  use  of  the 
elevator,  then  the  defendant  owed  to  the  plaintiff  the  duty  of 
having  the  elevator  so  constructed  and  operated  as  that  one  could 
use  it  with  safety,  and  if  you  should  find  from  the  testimony 
the  elevator  was  in  good  condition  at  the  time  of  the  accident, 
in  goad  repair,  not  out  of  repair ;  that  the  conduct  of  the  opera- 
tor was  in  all  respects  what  it  should  have  been ;  that  there  was 
no  negligence  anywhere  on  the  part  of  the  defendant  or  his  em- 
ployes ;  that  the  accident  was  caused  entirely  by  the  want  of  due 
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care  on  the  part  of  the  plaintiff,  then,  of  course,  the  plaintiff 
can  not  recover/' 

Plaintiff  in  error  argues,  that  if  the  combined  negligence  of 
plaintiff  and  defendant  caused  the  accident,  there  can  be  no 
recovery,  but  that  this-  charge,  in  effect,  instructs  the  jury  that 
there  can  be  no  recover^-,  if  the  defendant  is  free  from  negli- 
gence, 'i^nless  the  injury  is  caused  entirely  by  the  negligence 
of  the  plaintiff.  We  do  not  think  the  language  used  by  the 
court  warrants  the  interpretation  of  the  learned  counsel  for 
plaintiff  in  error.  In  that  part  of  the  charge  immediately  pre- 
ceding, the  court  correctly  instructed  on  contributory  negli- 
gence, and,  without  attempting  to  in  any  way  qualify  or  limit 
that  which  had.  been  previously  said  on  that  subject,  the  court 
was  proceeding  to  devote  attention  to  such  matters,  as  went  to 
preclude  recovery— not  that  warranted  recover^-.  This  is  the 
obviously  plain  purport  of  the  paragraph  obj'^cted  to,  for  the 
court  in  so  many  words  says,  **if  the  plaintiff  •  •  •  theUy 
of  course,  the  plaintiff  can  not  recover."  Instead  of  being  in 
any  way  prejudicial  to  plaintiff  in  error,  quite  the  reverse  was 
true,  for  the  court  stated  the  law,  if  anything,  too  strongly  in 
favor  of  plaintiff  in  error  as  against  defendant  in  error.  It 
will  be  observed  the  court  said:  '*If  the  accident  was  caused 
entirely  by  want  of  due  care  on  the  part  of  the  plaintiff,  then, 
of  course,  the  plaintiff  can  not  recover."  Counsel  objected  to 
the  use  of  the  word  *' entirely." 

Suppose,  for  the  sake  of  argument,  that  there  had  been  sovie 
negligence  on  plaintiff' 's  part,  as,  for  instance,  where  he  had  been 
lulled  into  believing  he  was  in  a  place  of  security,  when  in  fact 
he  was  entering  a  place  of  danger  left  open  by  defendant,  or 
where  the  plaintiff's  negligence  is  not  the  proximate  or  direct 
cause  of  the  accident — in  such  event  plaintiff  would  still  have 
been  entitled  to  recover,  and  the  court  in  the  part  of  the  charge 
now  criticised  as  being  prejudicial  to  plaintiff  in  error,  said  that 
**if  the  accident  was  caused  entirely  by  want  of  due  care  on 
plaintiff's  part,  then,  of  course,  plaintiff  can  not  recover." 
Could  the  jury  have  been  misled  to  plaintiff  in  error's  prejudice? 
The  construction  for  which  counsel  contends  is  not  only  not  war- 
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ranted  by  the  plain  language  of  the  charge,  but  is  nat  possible  at 
all,  unless  the  charge  is  read  in  connection  with  the  word  **  un- 
less,*' which  counsel  arguendo  interpolates.  If  the  court  were 
to  adopt  the  construction  contended  for  instead  of  harmonizing 
the  charge  as  becomes  its  duty,  it  would  find  in  this  construc- 
tion a  flat  contradiction  of  that  which  precedes.  It  is  scarcely 
possible  that  the  court  intended  to  contradict  that  which  it 
had  previously  clearly  expressed,  or  that,  in  view  of  that  which 
it  had  said  before,  in  plain  unmistakable  language,  the  jury 
could  have  misunderstood.  We  construe  the  charge  objeoted  to 
as  though  the  court  instructed  the  jury  that  the  plaintiff  could 
not  recover  if  there  was  no  riegligenee  on  the  part  of  the  de- 
fendant or  his  employes,  or  if  the  accident  vras  caused  entirely 
by  want  of  due  care  on  the  part  of  the  plaintiff.  It  was  not 
instructing  the  jury,  as  plaintiff  in  error  claims,  that  the  plaint- 
iff can  recover  even  though  the  accident  was  caused  by  the 
combined  negligence  of  plaintiff  and  defendant,  for  if  there 
was  no  negligence  amy  where  on  the  part  of  the  defendant,  there 
could  he  no  combined  negligence.  In  addition  to  which  the 
court  had  already  pointed  out  the  following:  **If  upon  the 
full  evidence  of  the  case  it  appears  that  the  injury  was  caused 
directly  by  want  of  ordinary  care  by  both  parties,  there  can  be 
no  recovery,  for  the  law  can  not  apportion  between  them."  By 
no  implication,  unless  it  be  a  violent  one,  aided  by  the  interpo- 
lation of  words  not  used  by  the  court,  can  the  charge  be  inter- 
preted into  a  condition  whereby  the  plaintiff  might  recover  if 
combined  negligence  existed.  Considering  what  preceded,  it 
was  simply  a  recital  of  a  certain  state  of  facts  that  would  debar 
plaintiff  from  a  recovery.  In  Ohio  &  Indiana  Torpedo  Co.  v. 
Fishhurn,  61  0.  S.,  608,  the  court  said: 

**A  charge  to  a  jury  is  to  be  construed  as  a  whole,  and  if 
construing  the  whole  charge  the  law  of  the  case  appears  to 
have  been  correctly  given  to  the  jury,  and  in  a  way  that  will 
reasonably  enable  them  to  understand  the  rules  of  law  which 
they  are  to  apply  to  the  evidence  before  them,  the  charge  will 
not  be  held  erroneous  simply  because  every  condition  to  a  re- 
covery of  a  defense  is  not  embraced  in  each  paragraph,  and  the 
paragraph  excepted  to  is  not  in  itself  calculated  to  mis-lead." 
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In  Curry  v.  Cincinnati,  12  Ohio  C.  C,  736,  Swing,  Judge,  for 
the  court  said : 

**The  charge  should  be  read  as  a  whole  and  the  parts  har- 
monized if  possible.  It  will  not  do  to  fish  out  a  clause  here  and 
there  in  a  charge  and  give  them  an  independent  meaning,  when, 
if  taken  in  connection  with  other  parts  of  the  charge  they 
would  have  a  different  meaning.'' 

See  also  Price  v.  Cobblitz,  21  C.  C,  732;  Toledo  Railway  Co, 
V.  Gilbert,  2  C.  C— N.  S.,  432;  Kaihvay  Co,  v.  Haws.  194  Ills., 
92;  Kunst  V.  Ringgold,  116  Mich.,  88;  Liese  v.  Meyer,  143  Miss., 
547 ;  Railway  Co.  v.  Knapp,  173  Ills.,  219. 

Reading  the  charge  then  in  its  entirety,  considering  the  words 
.  and  language  used  according  to  their  plain  ordinary  signifi- 
cation, it  becomes  a  harmonious  whole.  On  the  other  hand,  to 
adopt  the  construction  contended  for,  as  we  have  already  pointed 
out,  necessitates  the  interpolation  of  words,  and  the  meaning 
then  arrived  at  contradicts  the  plain  words  used  by  the  court 
and  renders  the  whole  charge  inharmonious  and  incongruous. 

It  is  also  alleged  that  the  court  erred  in  that  part  of  its  general 
charge  wherein  it  said : 

**But  if  you  should  find,  on  the  other  hand,  this  elevator  was 
out  of  order,  and  by  reason  of  that  fact  it  crept  up  to  the  up- 
per floor,  thereby  leaving  this  pit  into  which  a  man  might 
stumble,  and  that  the  door  leading  thereto  was  open ;  that  the 
operator  whose  duty  it  was  to  guard  that  opiMiing  was  right 
there ;  that  the  man  passed  him — then  it  is  for  you  to  say  whether 
all  these  conditions  were  not  such  as  to  excuse  any  negligence 
there  might  have  been  on  liis  part,  and  if  you  find  such  to  be 
the  fact,  and  the  injury-  was  caused  by  the  negligence  of  the 
defendant,  plaintiff  is  entitlKl  to  recover."     (Record,  page  364.) 

Plaintiff  in  error  objects  to  the  court  leaving  it  to  the  jury 
to  say  whether  the  facts  and  circumstances  under  which  the 
plaintiff  below  stepped  into  the  open  elevator  shaft  were  such 
**as  to  excuse  any  negligence  there  might  have  been  on  the  part 
of  the  plaintiff.''  But  this  was  simply  instructing  the  jury 
that  it  was  for  them  to  determine  whether  the  plaintiff,  in 
walking  into  the  open  shaft,  under  the  circumstances  wrs  justi- 
fied in  assuming  that  the  elevator  cab  was  there  to  receive  him. 
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It  was  equivalent  to  saying,  if  you  find  the  door  was  open 
•  •  •  *  then,  under  such  circumstances  it  is  for  you  to 
say  whether  the  circtrnisianccs  were  such  as  to  lull  him  into 
security,  and  if  so,  to  excuse  his  negligence  is  not  looking  to  see 
if  the  elevator  oab  was  there. 

Counsel  for  plaintiff  in  error  contends,  that  even  if  it  be  true 
that  elsewhere  in  the  general  charge  the  law  is  correctly  given, 
that  this  does  not  cure  the  error  arising  on  the  important  part 
of  the  charge,  and  that  the  jury  wa3  necessarily  misled;  that 
they  can  not  tell  which  part  of  the  charge  to  follow,  the  good 
or  the  bad.  We  have  endeavored  to  show  that  the  parts  of  the 
charge  given  and  objected  to  were  not  proper,  and  we  think 
when  read  in  connection  with  the  entire  charge  the  court  fairjy 
stated  the  law  in  the  case.  Nor  do  we  find  anything  in  P.,  Ft, 
W.  &  C.  Ry,  Co,  V.  Krichbmim's  Adm\  24  0.  S.,  119,  and  B. 
R,  Co.  V.  Whittaker,  24  O.  S.,  642,  relied  on  by  plaintiff  in 
error,  that  causes  us  to  view  the  matter  in  any  different  light. 
The  former  case  is  not  in  point,  because  in  it  the  defendant 
requested  the  court  to  instruct  the  jury,  **that  if  the  negligence 
of  the  deceased  contributed  to  the  injury  which  caused  his 
death,  the  plaintiff  could  not  recover,  although  the  defendant 
was  also  guilty  of  negligence.''  The  court  ruled  that  it  was 
error  to  exclude  the  charge  because  *'the  jury  was  wholly  unin- 
structed  as  to  their  duty  in  case  they  found  that  the  negligence 
of  t.he  deceased  operated  as  one  of  the  causes  which  directly  pro- 
duced the  injury."  In  the  case  before  us,  the  court  distinctly 
charged  the  jury  that  there  could  be  no  recovery  if  the  negli- 
gence of  defendant  in  error  operated  as  one  of  the  causes  which 
directly  contributed  to  the  injury.  R.  R.  Co,  v.  Whitiaker  is 
likewise  distinguishable.  The  jury  was  instructed  on  contri- 
butory negligence  that  if  by  the  want  of  ordinary  care  the 
plaintiff  proximately  contributed  to  the  injury  **  while  the  de- 
fendant was  in  the  exercise  of  ordinary  care  in  the  discharge 
of  its  duties  in  running  its  train,"  the  plaintiff  could  not  re- 
cover. The  court  said  this  was  misleading,  for  it  implies  that 
the  negligence  of  the  plaintiff  would  not  exculpate  the  defend- 
ant unless  ordinary  care  was  exercised  on  its  part  (page  652). 
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In  the  case  before  us,  taking  the  charge  as  a  whole,  it  is  diffi- 
cult to  see  how  the  charge  could  have  been  misleading,  for  we 
have  seen  the  court  not  only  charged  **  there  could  be  no  recovery 
if  upon  the  full  evidence  it  appears  that  the  injury  was  caused 
directly  by  want  of  ordinary  care  by  both  parties,  for  the  law 
will  not  apportion  between  them*'  (see  releord,  page  357); 
but  the  court  went  further  (see  record,  page  363),  and  said, 
'*that  there  could  be  no  recovery  if  there  was  no  negligence  on 
the  part  of  defendant  or  his  employes."  And  the  court  went 
still  further  (see  record,  page  363),  and  said,  **that  there  could 
be  no  recovery  if  the  accident  was  caused  entirely  by  want  of 
due  care  on  the  part  of  the  plaintiff." 

Plaintiff  in  error  further  objects  because  the  court  used  the 
term  '* excuse"  in  the  charge.  The  term,  ** excuse  negligence," 
is  used,  as  we  shall  presently  show,  not  without  high  authority. 
In  Railroad  Co,  v.  Whitacre,  35  0.  S.,  627,  the  term  **  excuse 
negligence,"  is  found  throughout  the  opinion,  and  at  page 
636-7  the  court  said— 

'*A  majority  of  the  court  after  careful  examination  of  the 
evidence  reluctantly  come  to  the  conclusion  that  the  jury  was 
not  warranted  in  finding  that  there  existed  any  reasonable  ex-  < 
cuse  for  the  plaintiff's  failure  to  use  ordinary  precautions 
which  the  law  demands  and  the  plaintiff's  injury  is  the  re- 
sult of  this  failure." 

To  the  same  effect  is  the  language  of  our  circuit  court  in 
P.,  C,  C.  &  St.  L.  Ry,  Co,  v.  Peters,  1  Ohio  C.  C,  34,  affirmed 
by  our  Supreme  Court  without  report,  17  Bulletin,  247.  See 
also  Waiash  Ry,  Co.  v.  Skiles,  64  0.  S.,  458,  2d  syllabus ;  Penn. 
Co,  V.  Maho7iey,  22  Ohio  C.  C,  469,  481,  486;  Thompson  on 
Negligence  Vol.  5.  par.  6299;  Shearman  &  Redfield  on  Niegli- 
gence,  Sec.  91 ;  Hough  v.  R.  R,  Co,,  100  U.  S.,  224.  Of  course, 
it  was  not  for  the  jury  to  ex>ciise  any  negligence  of  plaintiff, 
meaning  thereby  all  the  negligence,  of  the  plaintiff  if  any 
existed ;  for,  if  that  were  true,  then  all  that  the  court  had  said 
on  combined  negligence  was  said  in  vain;  but  there  art*  circum- 
stances, as  already  statcni,  where  the  law  excuses  negligence 
in  a  plaintiff,  and   the   court  was  stating  nothing  more  nor 
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nothing  less  than  just  such  circumstances,  and  in  unmistakable 
language  it  said:  *'It  is  for  you  to  say  whether  these  circum- 
stances existed/'  It  is  not  impossible  that  the  jury  could  have 
understood  the  court  to  say  that  they  might  excuse  any  and  all 
negligence  of  the  plaintiff.     The  court  divStinctly  says: 

**If,  &n  the  other  luind,  }\)U  should  find  certain  conditions 
existed  (enumerating  them)  then  it  is  for  you  to  say  whether 
these  conditions  (not  all  conditions  but  these  enumerated  con- 
ditions) excused  any  negligence  there  might  have  been  on  his 
part.'' 

That  the  law  excuses  negligence  under  certain  conditions 
see  Kerwhacker  v.  C,  C,  C,  R.  R.  Co,,  3  0.  S.,  195-196 ;  Meek 
V.  Peimsylvanm  Co.,  38  0.  S.,  632;  Kelly  v.  Hau^ell,  41  0.  S., 
438.  But  if,  for  the  sake  of  argument,  we  were  to  concede  that 
the  charge  of  the  court  "was  open  to  the  objections  urged  bv 
counsel,  and  thart;  error  was  committed,  we  think  it  was  in  no  wise 
prejudicial  to  the  plaintiff  in  error.  We  have  read  the  entire 
record  carefully  and  no  where  does  there  appear  even  a  scintilla 
of  evidence  tending  to  show^  any  negligence  whatsoever  on  the 
part  of  the  defendant  in  error.  On  the  contrary,  the  evidence 
'  to  our  mind  clearly  shows  defendant  below  was  negligent,  and 
construing  the  evidence  most  favorably  was  not  entitled  to  a 
verdict  {Elster  v.  Spri7igficld,  49  0.  S.,  82).  In  Ry.  Co.  v. 
Fleming,  30  0.  S.,  480,  syllabus  4,  it  was  said : 

**In  a  case  where  there  is  no  testimony  to  show  the  plaintiff 
to  be  guilty  of  contributory  negligence,  it  is  no  ground  for 
the  reversal  of  a  judgment  that  the  court  refuses  to  charge  the 
jurj'-  on  the  subject  of  contributory  negligence." 

In  the  case  before  us  the  court  fairly  and  in  our  judgment 
correctly  charged  the  jur>'  on  the  question  of  contributory 
negligence  of  plaintiff  below;  still  as  there  was  no  evidence 
whatsoever  tending  to  show  plaintiff*  below  to  be  guilty  of  such 
negligence,  defendant  could  not  have  been  prejudiced,  even 
though  the  charge  was  open  to  the  objections  claimed.  Cope- 
land  V.  Jleivitt,  96  :\le.,  525,  syllabus  5. 

It  is  also  urged  the  court  below  erred  in  refusing  to  give 
certain  special  charges  requested  by  the  defendant  below.    The 
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refusal  to  ^ve  Charges  No.  1  and  No.  2  was  proper.  These 
charges  implied  that,  as  a  niattter  of  law,  an  elevator  is  a  plac«» 
of  danger.  This  has  been  repeatedly  passed  upon  and  the  con- 
trary view  held.  Tousey  v.  Roberts,  114  N.  Y.,  312;  Bank  v. 
Morgolfski,  75  Md.,  432;  Mortgage  Co.  v.  Reese,  21  Col.,  435; 
Stephens  v.  Chauss,  15  Canada  Supreme  Court,  379;  Breucr  v. 
Frank,  2  N.  P.-N.  S.,  69. 

Charges  3  and  5  were  also  properly  refused.  These  charges 
and  likewise  No.  11  raised  questions  involving  the  legal  duty  ow- 
ing by  Breuer  to  Frank.  The  court  evidently  refused  to  give 
the  charges  upon  authority  of  Breuer  v.  Frank,  2  N.  P. — N.  S., 
69.  The  identical  question  involved  arose  on  the  former  trial  of 
this  very  ease,  and  was  passed  upon  by  general  term  of  this 
court.  The  Supreme  Court,  it  is  true,  reversed  Breuer  v.  Fro/nk 
and  remanded  the  cause  for  re-trial.  Notwithstanding  the  legal 
questions  involved  in  these  special  charges  were  before  that  tri- 
bunal, the  cause  was  sent  back  for  re-trial  solely  because  of  the 
failure  to  give  a  certain  special  charge,  which  charge  involved 
the  question  of  contributory  negligence  (there  having  been  some 
testimony  on  the  previous  trial  not  appearing  in  the  second  trial, 
that  plaintiff  below  pushed'  the  elevator  door  open).  As  our 
Supreme  Court  expressed  no  opinion  on  the  questions  raised, 
and  which  questions  are  again  involved  in  these  special  charges, 
and  as  it  pointed  out  no  error  other  than  the  one  involved  in  the 
failure  to  give  the  special  charge  referred  to,  we  think  that  the 
questions  here  raised'  may  be  considered  as  having  been  properly 
determined  by  the  general  term  in  2  N.  P. — X.  S.,  69.  The 
special  charges  were,  therefore,  properly  refused. 

Charge  No.  7  was  properly  refused  because  it  holds  plaintiff 
to  the  exercise  of  ** proper  care  and  caution"  without  explaining 
what  proper  care  and  caution  meant.  What  is  proper  care  and 
caution  in  one  cavse  may  be  improper  in  another. 

Charge  10  (record,  page  348)  was  also  properly  refused,  for 
it  was  fatally  defective,  in  that  it  holds  the  plaintiff  to  **  proper 
care  and  caution,''  whatever  that  may  be. 

Charge  11  was  properly  refused  for  reason  stated  under  re- 
fusal to  give  Charges  3  and  5. 
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Finally,  it  is  claimed  that  the  verdict  is  excessive.  The  ver- 
dict, it  is  true,  is  in  a  very  substantial  amount  and  sho^^-s  a 
decided  increase  over  the  verdict  of  the  first  trial.  If  the  plaint- 
iff was  entitled'  to  recover  at  all,  he  was  entitled  to  a  substantial 
verdict.  The  verdict  given  on  the  first  trial  may  not  be  a  proper 
criterion  on  amount,  because  of  additional  testimony  at  the  sec- 
ond trial  as  to  the  permanency  of  the  injuries  and  expense  incur- 
red. We  can  not  say  that  the  verdict  was  the  result  of  either  pas- 
sion or  prejudice  (Section  5305,  par.  4),  and  we  therefore  know 
of  no  reason  why  the  finding  of  the  jury  should  be  disturbed.  We 
find  no  error  prejudicial  to  plaintiff  in  error,  and  we  therefore 
think  the  judgment  should  be  affirmed  with  costs. 

Alfred  B.  Benedict,  for  plaintiff  in  error. 

Strieker  &  Joh7iso7i,  for  defendant  in  error. 


DISSENTING  OPINION. 
LiTTLEPORD,  J. 

I  am  compelled  to  dissent  from  the  opinion  affirming  the 
judgment  below. 

In  a  negligence  case  involving  contributory  negligence  the 
court  is  bound  to  give  to  the  jury,  somewhere  in  its  charge,  two 
separate  instructions— first,  that  the  plaintiff  can  not  recover 
unless  he  has  proved  that  his  injury  resulted  directly  from  the 
negligence  of  the  defendant  alleged  in  the  petition,  and  second, 
that  the  plaintiff  can  not  recover  if  his  own  negligence  con- 
tributed directly  to  this  injury.  Neither  of  these  propositions 
were  laid  down  separately  anywhere  in  the  general  charge  of  the 
court  in  this  case,  but  they  were  both  woven  together  in  one 
sentence,  w^here  the  court  says: 

**If  you  should  find  from  the  testimony  the  elevator  was 
in  good  condition  at  the  time  of  the  accident,  in  good  repair, 
not  out  of  repair,  that  the  conduct  of  the  operator,  was  in  all 
respects  what  it  should  have  been,  that  there  was  no  negli- 
gence anywhere  on  the  part  of  the  defendant  or  his  employes, 
that  the  aceident  was  caused  entirely  by  the  want  of  due  care 
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on  the  part  of  the  plaintiff,  then  of  course  the  plaintiff  can  not 
recover."     Record   pp.   363,   364. 

This  charge  is  misleading  because  a  jury  might  well  under- 
stand from  it  that  if  the  defendant,  being  without  negligence, 
can  show  that  the  accident  was  caused  entirely  by  the  plaintiff's 
negligence,  then  the  defendant  is  entitled  to  a  verdict.  This 
charge  is  quite  like  the  charge  given  in  Railway  v.  WhittaJcer,  24 
O.  S.,  642,  which  was  held  to  be  error,  even  although  the  jur^- 
was  correctly  charged  in  another  part  of  the  charge.  In  the 
case  before  us  the  jury  were  not  correctly  charged  on  the  two 
essential  points  referred  to  above  in  any  part  of  the  court's 
charge,  the  nearest  approach  being  the  statement  that  if  there 
was  concurrent  negligence  (record,  357),  the  plaintiff  could  not 
recover.  This  omission  w^as  prejudicial  error,  and  the  giving  of 
that  part  of  the  general  charge  quoted  above  was  also  prejudi- 
cial error. 

In  the  next  place  the  court  instructed  the  jury  that  they  had 
the  right  to  find  that  certain  conditions  ** excuse  any  negligence" 
on  the  part  of  the  plaintiff.  No  language  like  this  will  be  found 
in  any  case  in  Ohio.  The  negligence  of  the  plaintiff  may  not  cut 
any  figure  because  it  does  not  contribute  directly  to  the  acci- 
dent, but  if  it  does  amount  to  contributory  negligence,  the  jury 
have  no  right  to  find  that  on  account  of  surrounding  conditions 
it  ought  to  be  excused  and  eliminated  from  the  case. 

It  will  not  do  in  this  case  to  say  that  even  if  the  charge  is 
somewhat  mixed  on  the  subject  of  contributory  negligence,  still 
there  was  no  harm  done  because  there  was  no  evidence  in  the 
case  of  negligence  on  the  part  of  plaintiff'  below.  There  was 
evidence  tending  to  show  contributory  negligence  on  his  part. 
Frank  walked  into  an  open  elevator  shaft  in  broad  daylight, 
looking  **straight  ahead,"  although  he  knew  the  elevator  man 
was  out  in  the  hall  behind  him.  If  a  person  chooses  to  take  the 
risk  of  stepping  into  the  cab  of  an  elevator  w^here  he  knows  there 
is  no  attendant,  he  ought  at  least  to  look  and  see  if  the  cab  is  real- 
ly there.  It  seems  to  me  that  the  evidence  on  this  point  is  such 
that   different   minds   would    reach   different    concluvsions    with 
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reference  to  Frank's  carelessness  in  the  premises,  and  that 
it  will  not  do  to  say  that,  as  a  matter  of  law,  he  was  exer- 
cising due  care. 

Again,  the  court  charged  that  ordinary  care  is  the  care  which 
a  prudent  person  is  accustomed  to  exercise  under  like  circum- 
stances. That  is  not  correct.  Ordinary  care  is  the  care  which 
persons  of  ordinary  prudence  are  accustomed  to  exercise.  Rail- 
road V.  Moreland,  12  Cir.  D.,  604. 

Charge  No.  10,  which  plaintiff  in  error  insists  should  have 
been  given,  was  properly  refused  because  the  word  ** directly" 
is  omitted  before  the  word  ** contributed."  In  other  words, 
plaintiff's  action  is  not  defeated  merely  because  his  negligence 
contributed  somewhat  to  an  accident,  but  it  must  contribute 
directly  to  amount  to  contributory  negligence.  60  O.  S.,  215, 
220;  21  C.  C,  220. 

I  do  not  wish  to  prolong  this  dissenting  opinion  by  discussing 
all  the  points  raised,  but  on  account  of  the  above  errors  I  think 
this  case  should  be  reversed. 
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CONTEMPT  or  COURT. 

[Common  Pleas  Court  of  Muskingum  County.] 

State  op  Ohio,  ex  rel,  v.  Ad.  Ellsperman. 

Decided,  November,  1905. 

Newspaper  Attack  on  Grand  Jury — tfot  Privileged  Because  Referring 
to  Past  Acts — Contempt  of  Court — Obstruction  of  the  Due  Admin- 
istration of  Justice. 

1.  The  publication  of  charges  to  the  effect  that  certain  Indictments 

returned  by  a  grand  jury  were  procured  through  fraud,  blackmail 
and  bribery  does  not  become  privileged  matter  by  reason  of  the 
fact  that  the  charges  relate  to  past  acts  as  distinguished  from  those 
which  are  prospective. 

2.  The  grand  Jury  is  a  component  part  of  the  court,  and  the  publica- 

tion of  such  charges  without  evidence  upon  which  to  base  them 
is  calculated  to  impede  the  administration  of  Justice,  and  is  con- 
tempt of  court  for  which  summary  punishment  may  be  visited  on 
the  guilty  parties. 

Frazier,  J. 

In  this  proceeding  the  defendant  is  charged  with  a  contempt 
of  court  on  an  information  presented  by  a  committee  of  the 
bar  appointed  by  the  court.  To  this  information  the  defendant 
has  pleaded  not  guilty.    The  information  is  as  follows: 

^*That  in  the  county  of  Muskingum  and  state  of  Ohio,  on 
the  15th  day  of  October,  A.  D.  1905,  Ad  Ellsperman,  as  pub- 
lisher and  managing  editor  and  proprietor  of  the  newspaper 
known  as  and  entitled  The  Sunday  News,  which  paper  was 
and  is  published  on  each  Sunday,  and  was  and  is  generally  cir- 
culated within  the  city  of  Zanesville,  county  of  Muskingum,  and 
state  of  Ohio,  willfully  and  m.aliciously  printed  and  published 
in  said  newspaper  a  certain  false,  libelous,  scurrilous  and  scan- 
dalous article  and  cartoon  or  picture  in  substantially  the  words, 
figures,  and- pictures  following,  to-wit:  The  following  are  the 
headlines : 

"Infamous  attempt  of  grand  Jury  to  blackmail  to  stop  libel  indict- 
ment. 

"Grand  Jury  tries  blackmail  scheme  on  publisher  News  to  ward 
off  a  libel  indictment. 

"Shameless  inquisitors  wanted  $300,  and,  because  money  was  not 
forthcoming,  they  indicted  Ellsperman — The  Sunday  Neios  sure  of  its 
position  and  'there'll  be  something  doing'  and  that  very  shortly. 
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"Three  hundred  dollars  paid  into  the  hands  of  the  members  of  the 
grand  jury,  the  chief  inquisitors  and  probably  one  or  two  witnesses, 
would  have  saved  the  publisher  of  The  Sunday  News  from  indictment 
on  the  charge  of  criminal  libel,  originally  brought  by  Harry  L.  Greiner. 
ex-county  commissioner  and  a  Times-Recorder  stockholder. 

"The  proposal  to  pay  over  $300  to  the  grand  jury,  and  by  that  means 
head  off  the  indictment,  was  made  three  times  by  as  many  individuals, 
all  of  whom  are  well-known  citizens. 

"That  an  indictment  was  brought  against  the  publisher  of  The  Sun- 
day News  is  due  to  the  fact  that  he  failed  to  accede  to  the  shameless 
proposal. 

"The  indictment  was  made  public  last  Monday  afternoon,  after  ex- 
amination had  been  made  of  the  following  witnesses:  Harry  L.  Greiner, 
Frank  B.  Fell,  W.  O.  Littick,  Finley  M.  Fleming  and  Harry  W.  Cross. 

"Three  of  the  above  named  are  ex-county  commissioners,  one  busi- 
ness manager  of  The  Times-Recorder  Co.  and  the  latter  at  one  time 
editor  of  the  News: 

"The  whole  business  was  'cocked  and  primed.'  With  the  exception 
of  Mr.  Cross,  not  one  of  the  witnesses  was  friendly  to  the  man  against 
whom   indictment  was  made. 

"The  end  is  not  yet.  There  will  be  something  doing  in  the  very 
near  future. 

"The  grand  jury  adjourned  to  meet  November  13,  after  the  election 
at  which  time  it  is  expected  to  make  inquiry  into  Y  bridge  grafts  and 
other  'minor'  questions. 

"We  will  see  what  we  will  see." 

(The  following  is  the  article) : 

"The  present  grand  jury  which  adjourned  its  sessions  last  Monday 
afternoon  until  November  13,  is,  according  to  evidence  that  can  be 
and  will  be  furnished,  about  as  corrupt  a  jury  as  ever  considered  af- 
fairs in  Muskingum  county. 

"This  charge  is  not  made  for  the  reason  that  the  publisher  of  The 
Sunday  News  has  been  indicted  for  criminal  libel  on  two  counts,  but 
for  the  reason  that  he  was  thrice  approached  while  the  jury  was  in 
session  and  told  that  for  a  few  hundred  dollars  he  could  stave  off  the 
indictment;  that  for  a  few  hundred  dollars  the  jury  could  be  per- 
suaded not  to  give  consideration  to  the  case  of  Harry  L.  Greiner  v. 
Ad.   Ellsperman   and    favorable   to  Ellsperman. 

"One  day  last  week  the  publisher  of  the  News  was  approached  by 
a  prominent  citizen  who  told  him  that  he  could  save  himself  from  an 
indictment  at  the  hands  of  the  grand  jury  if  he  would  'dig  down  and 
fork  over'  a  few  hundred  dollars,  but  the  proposition  was  not  con- 
sidered. 

"On  last  Sunday  evening,  while  the  publisher  of  the  News  was  at 
home  assisting  in  the  entertainment  of  a  few  friends,  he  was  visited 
by  another  prominent  citizen,  who  made  a  similar  proposition,  and 
advised  that  the  matter  be  given  consideration  at  once. 

"  *A  few  hundred  dollars  will  settle  the  matter,*  said  the  citizen, 
'and  you  may  depend  that  the  jury  will  not  return  an  indictment 
against  you.' 

"Early  Monday  morning  found  the  publisher  of  the  News  at  the 
office  of  his  attorney,  who  advised  him  to  visit  the  gentlemen  in  order 
to  determine  just  who  and  what  was  behind  the  move. 

"Acting  on  his  attorney's  advice,  the  gentleman  was  visited  in  his 
office  and  asked  concerning  the  offer,  whereupon  information  was  given 
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that  the  matter  had  taken  another  form;  that  he  could  not  talk  of  it 
just  then,  but  would  be  able  to  do  so  in  fifteen  minutes  time. 

**  *Get  out  of  my  office  and  get  quick,'  was  the  way  the  gentleman 
expressed  himself.  'Go  to  your  office  at  once  and  I'll  telephone  you  the 
particulars  within  fifteen  minutes.' 

"The  publisher  of  the  News  acted  upon  the  suggestion  at  once,  but 
he  had  no  sooner  reached  his  office  than  a  telephone  message  from  a 
friend  was  received,  announcing  that  he  (the  friend)  had  received 
a  summons  to  appear  before  the  grand  jury  at  9  o'clock. 

"The  matter  had  taken  another  turn. 

"The  few  hundred  dollars  had  not  been  forthcoming  quite  as  readily 
as  was  expected. 

"The  grand  jury  was  preparing  to  examine  witnesses  and  render 
an  indictment. 

"The  whole  business  had  been   'fixed.' 

"The  witnesses  summoned  to  be  examined  were  Harry  L.  Greiner, 
Frank  B.  Fell,  W.  O.  Littlck,  FInley  M.  Fleming  and  Harry  W.  Cross, 
three  of  them  being  ex-county  commissioners,  one  business .  manager 
of  the  Times-Recorder  Co.  and  a  business  associate  of  Greiner,  and  the 
latter  at  one  time  editor  of  The  Sunday  News. 

"There  was  considerable  delay  in  the  examination  of  the  witnesses, 
occasioned,  it  was  said,  by  the  jury  awaiting  on  a  witness  in  another 
case.  During  the  wait,  however,  George  K.  Browning,  chief  counsel 
for  Harry  I...  Greiner,  was  seen  to  approach  the  door  of  the  grand 
jury  room,  rap  thereon,  and  when  it  was  opened,  hand  in  a  bunch  of 
papers. 

"Browning  bad  prepared  the  indictments  for  the  grand  jury,  and 
there  was  nothing  left  for  the  members  to  do  but  append  their  signa- 
tures thereto. 

"Greiner  was  the  first  witness  to  be  called,  and  he  was  followed 
by  Cross.     Then  came  Fell,  Fleming  and  Littick. 

"At  3  o'clock  in  the  afternoon  the  jury  made  its  report,  and  among 
its  findings  was  a  charge  of  criminal  libel  against  the  publisher  of 
The  Sunday  News.     The  charge  contained  two  counts. 

"It  was  quite  evident  after  that  that  the  'few  hundred  dollars'  had 
failed  to  arrive  on  time. 

"When  the  jury  finished  its  labors,  it  adjourned  to  meet  November 
13 — after  the  election — at  which  time  it  is  expected  to  make  inquiry 
into  Y  bridge  grafts.  First  of  all,  however,  it  was  important  that  the 
publisher  of  the  News  be  indicted — and  for  two  reasons:  First,  be- 
cause he  failed  to  'salve'  the  jury;  and,  second,  because  of  the  gfeat 
moral  (?)  effect  the  indictment  might  have  upon  the  forthcoming 
election. 

"Perhaps  never  before  in  the  history  of  Muskingum  county  was 
anything  so  nicely  'cocked  and  primed.'     But  it  failed  to  work. 

"Since  that  time  the  publisher  has  been  criticised  for  his  failure 
to  whack  up,  one  citizen  declaring  in  bold  terms  that  he  saved  him- 
self from  indictment  by  'salving'  the  jury. 

"A  few  hundred  dollars  would  have  saved  us,  but  we  didn't  want 
to  be  saved  that  way.  Since  the  indictment  has  been  made  we  have 
been  busy  in  an  effort  to  get  at  the  bottom  of  things,  and  with  the 
result  that  we  have  succeeded  pretty  well.  We  do  not  care  to  'lay 
under'  any  indictment  thus  made,  and  do  not  propose  to. 

"From  the  time  libel  proceedings  were  begun,  way  last  April,  every- 
thing pertaining  thereto  from  the  plaintiff's  standpoint  has  been  ex- 
tremely crooked.  A  Times-Recorder  stockholder,  in  the  person  of  Jus- 
tice J.  B.  Carson,  sat  in  the  preliminary  trial;  an  effort  was  made  to 
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have  the  case  tried  before  Judge  Jennings,  another  Times-Recorder 
stockholder;  refusal  was  made  to  the  proposition  to  have  the  Times- 
Recorder's  stockholders  read  in  court,  every  objection  made  by  the 
plaintiff's  attorneys  was  sustained,  and  an  effort  was  made  to  have 
the  case  thrown  Into  the  probate  court  after  it  passed  from  Carson's 
hands. 

"And  then  it  came  to  pass  that  the  grand  jury  was  tampered  with 
to  the  extent  that  it  considered  the  question  of  libel  in  preference  to 
considering  the  Y  bridge  grafts,  lending  color  to  the  oft-repeated  state- 
ment on  the  part  of  intelligent  citizens  that  an  indictment  of  libel 
would  have  a  great  moral  (?)  effect  and  probably  save  the  day  for  the 
Republican  county  ticket. 

"The  people  have  not  heard  the  last  of  this  business. 

"There  is  another  day  coming,  and  it's  coming  soon. 

"As  above  stated,  the  grand  jury  has  been  tampered  with,  and  it  is 
perhaps  the  most  corrupt  organization  of  its  kind  that  ever  gave  con- 
sideration to  Muskingum  county's  affairs." 

**That  in  connection  with  said  written  publication,  the  saiil 
Ad.  Ellsperman  in  the  said  newspaper  and  in  the  same  publica- 
tion, printed  and  published  the  following  cartoon  pictures,  with 
the  words  and  figures  thereon  as  appears  as  set  forth  below,  and 
on  the  next  page  thereof: 

*' Cartoon  showing  a  bloated,  hideous  form  labeled  grand  juror 
over  the  dead  body  of  the  syinbolical  figure  of  justice,  with  the 
various  placards  at  the  side  and  over  the  head  of  the  figure  of 
the  grand  juror,  as  follows: 

"Are  you  sued?    We  can  fix  you  up  right  for  ca|h." 

"Verdict$  made  to  order.  Low  prices.  |ati|faction  allured  or 
money  refunded    (perhapl).     LEMERT  &  CO." 

"Anything  we  have  at  your  own  price.    Ca|h." 
"DecisionI  cheap." 

"Come  and  see  us  if  you  have  the  price." 

"Don't  ri|k  a  trial  without  con|ulting  u|.  Why  pay  your  ca|h  to 
lawyerl?" 

"Our  termi  are  Itrictly  ca|h." 

"Justice  a  rare  bargain,  only  |300." 

*'That  prior  to  and  at  the  time  of  said  publication,  certain 
cause  or  causes,  in  which  said  Ad.  Ellsperman  was  charged  with 
having  published  a  criminal  libel  of  and  concerning  one  Henry 
L.  Greiner,  had  been  certified  from  the  court  of  a  justice  of  the 
peace  in  and  for  the  city  of  Zanesville,  said  county,  to  the  Court 
of  Common  Pleas  of  JVIuskingum  County,  and  the  grand  jury 
of  said  county  was  prior  to  and  at  said  date  in  session  and  en- 
gaged in  the  discharge  of  its  duties  in  examining  into  crimes 
and  offenses  alleged  to  have  been  committed  within  the  said 
county  of  Muskingum  and  state  of  Ohio;  and  at  the  time  of 
said  publication,  said  grand  jury  had  found  and  presented  two 
indictments  against  the  said  Ad.  Ellsperman,  in  which  said  in- 
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dictments  said  Ad.  Ellsperman  was  charged  with  the  oflPense 
of  publishing  a  criminal  libel  against  the  said  Henry  L.  Grei- 
ner,  and  said  indictments  are  numbered  1327  and  1828  on  the 
criminal  docket  of  said  Court  of  Common  Pleas  of  Muskingum 
County,  Ohio,  and  were  pending  at  the  time  of  said  publication 
and  are  still  pending  in  said  court  for  disposition  and  trial  ac- 
cording to  law.  And  that  said  grand  jury  has  not  yet  completed 
its  work,  and  has,  under  the  orders  of  the  court,  adjourned  and 
suspended  its  work  until  the  13th  day  of  November,  1905,  when 
under  the  order  of  the  court  it  will  resume  its  work  of  examin- 
ing into  alleged  crimes  and  offenses  against  the  law^s  of  the 
state  of  Ohio,  alleged  to  have  been  committed  in  said  county. 

**That  said  newspaper  article,  w^ords,  figures,  and  pictures 
were  false  in  all  of  its  charges  against  the  court,  said  grand  jury, 
and  the  members  thereof,  and  each  member  thereof,  and  that 
said  publication  of  said  article,  words,  figures,  and  pictures  was 
made  with  the  intent  to  insult  and  intimidate  and  degrade  the 
said  court  of  common  pleas  as  constituted  and  the  grand  jury 
and  each  member  thereof,  so  in  session  as  aforesaid,  and  eVi gaged 
in  the  discharge  of  its  duties  under  the  order  of  the  court,  and 
was  intended  to  destroy  the  power  and  influence  of  said  court 
and  grand  jury,  and  thus  to  bring  the  said  court  into  con- 
tempt, and  to  inflame  the  prejudices  of  the  people  against  the  said 
court  and  grand  jury,  and  to  intimidate  and  prejudice  the 
court  and  grand  jury  and  the  members  thereof,  and  the  jurors 
of  the  county  w^ho  shall  hereafter  be  impanneled  for  the  trial 
of  said  indictments  against  the  said  Ad.  Ellsperman,  and  to  pre- 
vent a  fair  and  impartial  trial  of  the  said  indictment  against  the 
said  Ad.  Ellsperman. 

**That  the  said  Ad.  Ellsperman  printed  and  published  in  the 
said  newspaper,  The  Sunday  News,  on  the  15th  day  of  October, 
1905,  the  said  false,  scurrilous,  and  libelous  article,  words,  fig- 
ures, and  pictures,  as  hereinbefore  described  and  set  forth,  and 
circulated  the  same  within  the  city  of  Zanesville  and  in  and 
about  the  county,  and  throughout  said  county,  amongst  officers 
of  the  court,  witnesses  and  jurors,  and  persons  liable  under  the 
law  to  be  impanneled  in  this  court  as  jurors,  and  amongst  the 
people  generally,  and  thereby  obstructed  and  still  obstructs 
the  administration  of  justice. 

**And  so  the  said  relators  charge  and  say  that  the  said  Ad. 
Ellsperman  then  and  there  and  thereby  became  and  was  and 
is  guilty  of  contempt  of  this  Court  of  Conmion  Pleas  of  Mus- 
kingum County,  Ohio,  contrary  to  law,  and  against  the  peace 
and  dignity  of  the  state  of  Ohio.'' 
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It  appears  from  the  evidence  introduced  in  this  case  that  some 
time  in  April  or  May,  1905,  two  criminal  cases  were  begun  be- 
fore J.  B.  Carson,  justice  of  the  peace,  each  charging  the  de- 
fendant with  the  offense  of  criminal  libel.  A  hearing  was  had 
before  said  justice  in  each  of  said  actions,  with  the  result  that 
the  defendant  in  each  of  said  actions  was  duly  recognized  to 
the  court  of  common  pleas  of  this  county.  In  both  cases,  a 
transcript  of  the  proceedings  had  in  the  justice's  court  was 
filed  in  this  court  on  the  6th  day  of  June,  1905,  and  said  causes 
were  numbered  1327  and  1328  of  the  criminal  causes  of  this 
court.  The  defendant,  in  each  of  said  cases,  entered  into  a 
recognizance  for  his  appearance  at  the  October  Term  of  this 
court. 

On  the  first  day  of  the  October  Term  of  this  court,  to-wit. 
October  3,  1905,  the  present  grand  jury  was  duly  impanneled, 
sworn  and  charged  by  the  court.  On  the  11th  of  October  the 
grand  jury  macle  a  partial  report  of  its  work  and  took  a  recess 
until  the  13th  of  November,  1905,  at  which  time  it  was  directed 
by  the  court  to  return.  At  the  time  the  grand  jury  was  im- 
panneled the  court  charging  the  grand  jury  touching  the  law  of 
criminal  libel.  This  appears  from  the  evidence  introduced  in 
this  case. 

Subsequently  on  the  11th  day  of  October,  1905,  the  grand 
jury  returned  into  this  court  an  indictment  in  each  of  said  cases, 
1327  and  1328,  charging  the  defendant  with  criminal  libel. 
Those  indictments  have  been  ever  since  said  date,  and  are  now, 
pending  awaiting  trial. 

The  articles  and  matters  complained  of  as  contempts  were 
published  in  The  Sunday  News  of  October  15,  1905.  The  de- 
fendant admits  that  he  is  the  proprietor  and  publisher  of  The 
Sunday  News.  He  admits  that  before  publication  was  made, 
he  knew  indictments  were  returned  against  him.  He  admits 
that  he  knew  there  would  be  headlines  in  I'he  Sunday  A>w.>\ 
but  testified  that  he  did  not  compose  and  that  he  did  not  know 
what  the  headlines  would  be. 

The  defendant  admits  that  he  saw  and  approved  the  article 
in  cpiestion.  He  does  not  testify  as  to  his  knowledge  of  the 
cartoon. 
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Not  a  syllable  of  testimony  oflFered  in  the  case  tended,  in  tlie 
remotest  degree,  to  prove  that  any  juror  of  the  grand  juiy  was 
corrupt  or  in  any  way  connived  at  any  blackmail  or  bribery 
or  corruption  or  was  in  any  manner  guilty  of  any  misconduct. 
The  defendant  oflFered  no  evidence  to  justify  the  headlines  or 
the  substance  of  his  article  or  cartoon,  that  any  grand  juror 
had  been  approached  by  any  person  or  that  any  member  of  the 
grand  jury  or  the  prosecuting  attorney,  directly  or  indirectly, 
made  any  attempt  at  blackmail  or  sought  or  solicited  any  bribe. 
Such  evidence  as  he  did  oflFer  at  the  hearing  was  upon  the 
theory  that  it  went  to  mitigation  only. 

Every  member  of  the  grand  jury  and  the  prosecuting  attor- 
ney came  upon  the  witness  stand  and  testified  not  only  that 
they  were  not  guilty  of  the  matters  imputed  to  them,  but  that 
they  had  no  knowledge  or  hint  of  the  things  imputed  to  them- 
selves, and  that  they  had  no  knowledge  or  hint  of  any  miscon- 
duct on  the  part  of  anybody. 

The  most  that  the  defendant  claims  is  that,  in  conversations 
with  Perry  Smith,  W.  S.  Bell,  and  with  his  attorney,  he  was 
led  to  believe  that  the  grand  jurors  could  be  corrupted.  Both 
of  these  persons.  Smith  and  Bell,  at  the  hearing  testified  deny- 
ing that  they  had  any  such  conversation  with  defendant  as  he 
claims,  and  his  attorney  made  his  professional  statement  in 
open  court  denying  that  he  ever  suggested  to  the  defendant  the 
matter  of  corrupting  the  grand  jury  to  prevent  an  indictment 
against  him.  Even  if  the  defendant's  claims  are  true  and  he 
had  the  conversation  he  claims  he  had  with  Smith,  Bell  and 
his  attorney,  there  is  not  the  least  thing  to  show  or  to  warrant 
any  belief  or  assumption  that  the  grand  jury,  or  any  member 
of  it,  was  corrupt  or  attempted  blackmail  or  bribery  to  prevent 
an  indictment  against  him.  The  imputation  against  the  grand 
jury  w^as  as  baseless  as  it  was  vile,  as  unwarranted  as  it  was 
malicious. 

Assuming  that  the  defendant  had  the  conversations  with  Bell 
Smith,  and  his  attorney  as  he  himself  relates  them,  by  what 
process  of  reasoning — I  will  not  call  it  reasoning — by  what  pro- 
cess even  a  disordered  imagination  could  have  arrived  at  a 
conclusion  that  the  grand  jury  was  corrupt,  I  know  not.     It 
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is  gratifying  to  the  court,  and  must  be  gratifying  to  every  lover 
of  good  government,  order  and  decency,  that  there  is  not  even 
the  ghost  of  an  attenuated  shadow  of  a  circumstance  or  fact 
oflFered  in  the  evidence  to  warrant  even  an  insinuation  of  cor- 
ruption against  that  body  or  the  officers  with  reference  to  the 
finding  and  return  of  said  indictment,  nor  do  his  counsel  claim 
there  was. 

Under  the  plea  of  not  guilty,  the  defendant  urges: 

1.  That  the  publication,  cartoon  and  headlines  do  not  con- 
stitute a  contempt  of  court. 

2.  If  the  court  should  be  of  the  opinion  that  the  said  publi- 
cation and  cartoon  do  constitute  a  contempt  of  court,  the  de- 
fendant makes  public  apology. 

3.  The  defendant  asserts  that  he  did  not  intend  any  con- 
tempt of  the  court. 

Counsel  for  the  defendant  contend  that  the  matter  published, 
including  the  cartoon,  was  spoken  of  the  grand  jury;  that  the 
work  of  the  grand  jury  was  completed  when  the  indictments 
against  the  defendant  were  returned  into  court;  that  the  mat- 
ter being  at  an  end  so  far  as  the  grand  jury  was  concerned, 
then  no  matter  what  the  defendant  might  say  of  the  grand 
jury,  it  was  absolutely  privileged  and  could  not  constitute  a 
contempt  of  court. 

If  the  language  of  the  headlines,  articles  and  cartoon  ap- 
pearing in  The  Sunday  News  can  be  interpreted  only  as  a  re- 
flection upon  the  grand  jury,  and  if  it  be  assumed  that  the 
labors  of  the  grand  jury  were  at  an  end  when  the  indictments 
were  returned,  then  it  must  be  conceded  that  counsel  for  the 
defendant  have  some  authority  to  support  their  position,  notably 
the  case  of  Storey  v.  The  State,  found  in  79  Ills.,  p.  45.  Para- 
graph 4  of  the  syllabus  of  said  case  is  as  follows : 

'*The  publication  of  a  libel  on  a  grand  jury  or  on  any  mem- 
ber thereof  in  relation  to  an  act  already  done  by  them  in  their 
official  capacity,  but  which  has  no  tendency  directly  to  impede, 
embarrass,  or  obstruct  the  grand  jury  in  the  discharge  of  any 
of  its  duties  remaining  to  be  performed  after  the  publication 
is  made,  can  not  be  summarily  punished  as  a  contempt  of 
court.'' 
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On  the  other  hand,  the  Supreme  Court  of  Indiana,  in  the 
case  of  Fishback  v.  The  State,  found  in  30  N.  E.  Reports,  p. 
1088,  has  decided  directly  to  the  contrary.  The  reasoning  by 
which  the  Supreme  Court  of  Illinois  reaches  its  conclusion  in 
the  Storey  case  is  diametrically  opposed  to  the  reasons  advanced 
by  our  Supreme  Court  in  the  Myers  case,  46  O.  S.,  p.  491,  and 
other  Ohio  cases,  as  to  the  inherent  powers  in  courts  of  general 
jurisdiction  to  punish  for  contempt. 

The  Illinois  case,  when  carefully  analyzed,  will  be  found  to 
have  its  limitations,  viz.:  That  the  matter  published  must 
relate  solely  to  an  act  already  done;  that  the  matter  published 
must  have  no  tendency  directly  to  impede,  embarrass,  or  ob- 
struct the  grand  jury  in  the  discharge  of  its  duties  remaining 
to  be  performed  after  publication  is  made. 

The  present  grand  jury  was  in  session,  as  shown  by  the  rec- 
ords introduced,  at  the  time  the  publication  was  made,  it  hav- 
ing been  excused  temporarily  until  the  13th  of  November.  The 
two  reports  of  the  grand  jury  prior  to  their  recess  show,  by 
their  own  terms,  that  they  are  partial  reports  only,  not  final. 
The  grand  jury,  therefore,  at  the  time  of  said  publications,  had 
labors  yet  before  it  unperformed.  The  article  itself  shows  that 
the  defendant  knew  that  the  grand  jury  was  to  resume  its 
labors  on  the  13th  of  November,  for  it  says,  **The  grand  jury 
adjourned  to  November  13 — after  thd  election — at  which  time 
it  is  expected  to  make  inquiry,''  etc. 

It  is  true  that  some  courts  have  held  that  they  acquire  juris- 
diction to  punish  for  contempt  only  when  the  contempt  relates 
to  some  matter  pending  before  the  court;  that  where  publica- 
tions and  contemptous  matters  relate  to  an  act  of  the  court  al- 
ready done,  then  no  matter  how  vile  or  infamous  the  attacks 
may  be,  the  court  is  powerless  to  act  by  way  of  a  contempt 
proceeding. 

A  recent  decision  of  the  Supreme  Court  of  Missouri  (1904) 
utterly  refutes  and  repudiates  this  doctrine.  This  decision  will 
be  found  in  99  American  State  Reports,  beginning  on  page  624, 
and  is  more  than  fifty  pages  in  length.  The  court,  in  this  case, 
reviews  elaborately  all  the  cases  from  the  year  books  to  the  time 
of  the  decision,  and  asserts  the  law  to  be  that — 
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**1.  Criminal  contempts  are  all  facts  committed  against  the 
majesty  of  the  law  or  against  courts  as  an  agency  of  the  gov- 
ernment, and  in  which,  therefore,  the  commonwealth  and  the 
whole  people  are  concerned. 

**2.  Scandalizing  a  court  is  itself  a  criminal  contempt,  and 
the  contempt  need  not  relate  to  a  cause  that  is  still  pending. 

**3.  The  liberty  of  the  press  means  that  anyone  can  publish 
anything  he  pleases,  but  he  is  liable  for  the  abuse  of  this  liberty ; 
if  he  does  this  by  scandalizing  the  courts  of  his  country,  he  is 
liable  to  be  published  for  contempt  of  court.  A  newspaper 
article  scandalizing  the  court  and  abusing  one  of  the  parties 
to  a  cause  still  pending  by  charging  bribery  and  corruption  is 
both  a  civil  and  a  criminal  contempt." 

In  this  decision,  the  court  rests  its  conclusion  upon  the  broa<l 
ground  that  it  is  a  public  wrong,  a  crime  against  the  state,  to 
libel  a  court,  whether  for  present  or  past  acts,  because  such 
conduct  most  effectually  obstructs  the  free  course  of  justice, 
tends  to  impair  confidence  in  the  administration  of  justice,  and 
to  destroy  the  power  of  courts  so  essentially  necessary  to  the 
good  order  and  well  being  of  society. 

r  It  is  certainly  strange  reasoning  that  reaches  a  conclusion 
that  conduct  will  constitute  contempt  that  has  reference  solely 
to  an  act  being  done,  while  the  same  conduct  referring  to  an 
act  after  it  is  done  would  not  constitute  a  contempt.  The  dif- 
ference exists  in  idea  only;  for  whether  before  or  after  an  act 
is  done,  libelous  and  contemptuous  conduct  has  the  same  potency 
for  evil.  The  injurious  consequences,  so  far  as  the  court  and 
the  public  are  concerned,  are  identically  the  same.  Contempt- 
uous conduct  after  an  act  of  the  court  is  just  as  effective  to 
destroy  the  power  and  influence  of  the  court,  to  impair  public 
confidence  in  it,  as  before  or  during  the  progress  of  the  act. 

What  is  here  stated  is  intimately  related  to  another  matter, 
viz.,  the  so-called  liberty  of  speech  and  press  guaranteed  by 
our  Constitution.  Newspapers  have  no  greater  rights  than  in- 
dividuals. It  is  just  as  offensive  against  the  law,  morals  and 
religion  to  lie  in  print  as  by  the  lips.  By  liberty  of  speech  is 
not  license  to  lie.  Liberty  in  this  connection  does  not  mean 
licentiousness.  The  phrase  **  freedom  of  speech, '^  means  noth- 
ing more  than  freedom  from  censorship.     Every  one  is  privi- 
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leged  to  speak  or  write  what  he  pleases  without  the  matter  being 
vised  by  censors,  but  he  is  responsible  for  the  abuses  of  that  priv- 
ilege. If  that  abuse  is  directed  against  a  court,  it  becomes  a 
contempt  of  court. 

It  was  testified  to  by  defendant  and  argued  by  his  counsel, 
that  the  language  and  cartoon  has  no  reference  to  the  court, 
that  it  can  be  construed  as  having  reference  to  the  grand  jury 
only.  The  grand  jury  is  a  component  part  of  the  court  itself 
in  its  creminal  jurisdiction  and  procedure.  The  grand  jury  is 
as  essentially  an  instrumentality  of  the  court  as  the  judge  who 
sits  on  the  bench.  Judges  and  grand  juries  come  and  go ;  change 
and  die;  the  court  lives.  Libelous,  scurrilous  attacks  upon  a 
grand  jury  are,  therefore,  attacks  upon  the  court  itself.  It 
might  as  well  be  said  that  a  blow  upon  the  arm  of  a  person 
does  not  affect  the  body,  as  to  say  that  an  assault  on  a  grand  jury 
is  not  an  assault  on  the  court. 

The  gravamen  of  the  charge  contained  in  the  information 
is  that  the  defendant,  by  these  publications  and  cartoons,  hin- 
ders, obstructs,  and  impedes  the  due  administration  of  justice, 
not  only  because  they  directly  tend  to  impede,  embarrass  anJ 
obstruct  the  grand  jury  in  the  further  prosecution  of  its  labors, 
but  that  the  matter  complained  of  will-  likewise,  directly  tend 
to  impede,  embarrass  and  obstruct  the  due  and  orderly  adminis- 
tration of  justice  with  reference  to  the  trial  of  the  defendant 
upon  the  two  indictments  against  him,  to  degrade  the  court, 
destroy  its  power  and  influence,  to  prejudice  the  i)eo- 
ple  against  the  court,  to  lead  them  to  believe  that  the 
indictments  so  returned  by  the  grand  jury  are  the  result  of 
fraud,  blackmail,  bribery,  and  that  a  trial  on  them  will  be 
nothing  more  than  an  outrage  upon  justice. 

Criminal  actions  were  pending  in  this  court  against  the  de- 
fendant ever  since  the  time  transcripts  of  the  proceedings  in 
the  lower  court  were  filed  in  this  court.  These  criminal  actions 
were  pending  before  the  grand  jury  and  were  by  the  grand  jury 
simply  transformed  from  the  form  of  affidavits  in  the  lower 
court  into  indictments  in  this  court.  The  charges  are  the  same, 
only  different  in  form.  The  defendant  knew  that  indictments 
were  pending  against  him  when  he  made  his  publications,  and 
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all  the  matters  published  and  the  cartoon  are  an  attack  upon  the 
justice  and  validity  of  the  indictments  in  the  actions  pending: 
aofainst  him.  According:  to  the  publications  and  cartoon,  the  in- 
dictments are  the  result  of  bribery,  corruption,  and  for  base 
political  purposes.  The  said  publications,  headlines  and  car- 
toon directly  tend  to  enhance  the  difficult  of  securing:  an  im- 
partial jury  to  try  the  indictmejits,  and  thereby  impede  and 
hinder  the  due  and  orderly  administration  of  justice. 

As  is  stated  in  the  Myers  case,  by  our  own  Supreme  Court, 
the  defendant  **was  not  justified  in  resorting  to  such  means 
to  right  any  real  or  imaginary  wrong  in  respect  to  the  finding 
of  an  indictment.  An  indictment  secured  by  improper  means 
or  by  an  illegal  body  can  be  reached  and  set  aside  by  plea  in 
abatement  which  searches  the  record."     (46  0.  S.,  p.  490.) 

The  contempt  complained  of  is  technically  termed  an  in- 
direct or  constructive  contempt,  i.  e.,  one  not  occurring  in  the 
immediate  presence  of  the  court.  It  is  stated  by  Bishop  in  his 
work  on  Criminal  Law,  Volume  2,  Section  259: 

**The  general  doctrine  is,  any  publication  whether  by  parties 
or  strangers,  relating  to  a  cause  in  court,  which  tends  to  preju- 
dice the  people  as  to  its  merits,  to  embarrass  the  administration 
of  justice,  may  be  visited  as  a  contempt,  and  this  includes  re- 
flections on  the  tribunal  or  its  proceedings,  or  on  the  parties, 
the  jurors,  the  witnesses  or  the  counsel. 

**  Among  the  inherent  powders  of  a  court  of  superior  jurisdic- 
tion is  that  of  maintaining  its  dignity,  requiring  obedience  to 
its  process,  rebuking  interference  with  its  business,  and  punish- 
ing unseemly  behavior.  This  pow-er  is  essential  to  the  very 
existence  of  the  court.'' 

The  duties  of  a  grand  juror  are  irksome  at  best.  Most  men 
dislike  such  service  and  seek  to  avoid  it.  The  position  becomes 
all  the  more  unbearable  if  it  is  understood  that  the  grand 
jurors  can  be  assailed  and  villified  for  their  acts  through  the 
press. 

After  a  careful  consideration  of  the  w^hole  matter,  upon  review 
of  all  the  authorities,  I  am  satisfied  that  the  matter  complained 
of  constitutes  a  contempt  of  court  and  that  no  improper  evidence 
was  admitted  at  the  hearing.    The  defendant  through  his  counsel 
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he   did   not   intend   to  be   in   contempt.     It   is   a 

w  that  every  one  is  held  to  intend  the  natural 

consequences  of  his  own  voluntary  acts,  unless 

oumstances  proved  show  the  contrary.     My 

I  f^  natural,  probable  and  direct  effect  of  the 

'f  was  to  impede  the  grand  jury  in  the 

'  labors,  to  embarrass  the  due  and  orderly 

with  reference  to  the  pending  cases 

s  an  outrageous  insult  to  the  granc' 

court  itself. 

0  Fishback  case  that — 

^lous,  admitting  of  but  one  fair 

I    requiring  no   inuendo,   then 

lice  to  say  that  in  such  a  case  the 

.   Liie  publication  but  deny  the  plain  and 

..aning,of  that  which  the   language  used  con- 

The  language  used  in  the  headlines  and  articles,  and  the  im- 
putations in  the  cartoon  are  libelous  per  se. 

As  proprietor  and  manager  of  The  Sunday  News,  the  de- 
fendant must  be  held  responsible  for  the  injurious  consequences 
of  the  defamatory  matter  appearing  in  his  newspaper.  All 
authorities  agree  upon  this  proposition. 

What  punishment  should  be  meted  out  to  the  offender? 

After  careful  consideration  of  the  whole  matter,  I  have  de- 
termined that  the  sentence  in  the  present  case  shall  be  that  the 
defendant  pay  a  fine  of  $250  and  the  costs  of  prosecution  and 
that  he  stand  committed  to  the  work  house  until  said  fine  and 
costs  are  paid  or  secured  to  be  paid  or  defendant  be  otherwise 
discharged  as  provided  by  law. 

John  J.  Adams,  John  R.  Stonesipha-  and  John  Whartcnhij, 
for  plaintiff. 

Eugene  O'Neal  and  II,  R.  Shepard,  for  defendant. 
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ABATEMENT  OF  ACTION  THROUGH  INCOMPLETE 
APPOINTMENT  OF  ADBAINISTRATOR. 

[Superior  Court  of  Cincinnati,   General  Term.] 

Cornelius  Archdeacon,  Administrator,  v.  Cincinnati  Gas  & 
Electric  Co.  et  al. 

Decided,  January  12,  190G. 

Administrator — Authority  of,  to  Bring  Suit  for  Wrongful  Death — 
Dates  from  Completion  of  Appointment — Action  Rendered  Nuga- 
tory by  Failure  to  Give  Bond — And  the  Bar  of  the  Statute  Runs 
Against  the  Beneficiaries — Conditions  Precedent  to  Jurisdiction — 
Sections  C134  and  6135. 

An  action  for  wrongful  death  will  not  lie  until  the  appointment  of  the 
administrator  has  been  completed,  and  where  completion  of  the 
appointment  is  delayed  by  failure  of  the  administrator  to  give 
bond  for  more  than  two  years,  the  right  of  action  is  abated  by  the 
statute,  which  runs  against  the  beneficiaries  without  interruption 
from  the  date  of  the  decedent's  death. 

•Affirming  Archdeacon,  Admr.,  v.   Cincinnati  Oas  <€  Electric  Co., 
3  N.  P.— N.  S.,  45. 
Ferris,  J. ;  Littleford,  J.,  and  IIoffiieimer,  J.,  cbncur. 

The  plaintiff  in  error  was  the  plaintiff  below,  and  the  de- 
fendant in  error  was  the  defendant  below.  The  case  seems  not 
to  have  been  heard  on  its  merits,  but  a  hearing  was  had  on  facts 
set  forth  in  a  special  answer,  in  the  nature  of  a  plea  of  abate- 
ment under  the  following  facts: 

It  was  made  to  appear  that  on  February  5,  1903,  application 
was  made  in  the  probate  court  for  letters  of  administration 
on  the  estate  of  John  Archdeacon.  The  administrator  signed  his 
bond  but  gave  no  sureties.  Letters  of  administration  were 
as  a  consequence  not  issued  to  him.  But  on  the  28th  day 
of  March,  1903,  suit  was  filed  by  the  administrator,  alleging 
his  appointment  and  seeking  to  recover  for  wrongful  death  of 
the  decedent,  John  Archdeacon.  Defendant  thereupon  filed  an 
answer  admitting  plaintiff's  appointment  and  qualification  as 
administrator,  but  denying  liability.  Thus  the  case  stood  until 
^larch  10,  1905,  when  plaintiff' 's  attention  was  called  to  th^ 
omission  made  by  him  in  the  matter  of  his  failure  to  have 
proper  sureties  and  consequent  lack  of  letters  of  administra- 
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tion.  The  case  came  on  for  trial  on  March  13,  1905,  when  de- 
fendant sought  and  obtained  leave  to  file  an  amended  answer  de- 
nying the  appointment  of  the  administrator,  and  thereupon  filed 
a  motion  to  dismiss  the  action,  which  motion  was  by  the  court 
regarded  as  a  plea  in  abatement,  and  upon  hearing  the  court 
found  the  facts  to  be  as  above  stated,  rendered  judgm.ent  upon 
the  pleadings  and  dismissed  the  action ;  to  all  of  which  plaintiff 
duly  excepted.  No  exception,  however,  appears  to  have  been 
taken  to  the  action  of  the  court  in  permitting  the  filing  of  the 
amended  answer  setting  up  the  plea  in  bar  that  the  plaintiff 
was  without  legal  capacity  to  maintain  the  action. 

The  court  below  construing  Sections  6134  and  6135  found  that 
the  conditions  precedent  constitute  a  part  of  the  cause  of  action 
and  must,  therefore,  be  performed  before  cause  of  action  ac- 
crued and  remedial  rights  arose  and  further  found  that  the 
words  ** creating  rights''  under  the  provisions  of  this  section, 
being  unknown  to  common  law,  should  be  given  an  effect  in  har- 
mony with  the  words  used  to  accomplish  the  purpose  intended, 
and  that  the  limitation  of  two  years  within  which  an  action 
should  be  brought  for  the  recovery  of  damages  in  case  of  wrong- 
ful death  was  an  essential  condition  of  the  right  of  action,  in  all 
of  which  we  concur. 

Our  attention  has  been  draw^n  to  the  fact  that,  under  the 
authorities  collated  in  the  American  &  English  Encyclopedia 
of  Law,  Vol.  11,  page  908,  the  title  of  the  administrator  to 
property  of  his  intestate  relates  back  and  takes  effect  from 'the 
time  of  the  death  of  the  decedent,  legalizing  all  acts  otherwis«i 
valid  done  by  the  administrator  before  his  appointment  and 
vesting  in  him  a  cause  of  action  accruing  between  the  granting 
of  letters  and  the  death  of  the  intestate.  Section  6135  provides, 
with  reference  to  such  action,  that,  **it  shall  be  brought  in  the 
name  of  the  personal  representative  of  the  deceased  person 
within  two  years  after  the  death  of  such  deceased  person.'' 

This  limitation  of  two  years  was  held  in  the  case  of  Railwajj 
V.  nine,  25  O.  S.,  629,  **to  be  a  condition  qualifying  the  right 
of  action,  and  not  a  mere  limitation  of  the  remedy.  It  is,  there- 
fore *  *  *  a  necessary  condition  to  the  right  of  action." 
{Wolf,  Administrator,  v.   Bailivaij   Companj/,   55   O.    S.,   529). 
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The  court  also  holds  such  administrator  thus  appointed  to  be  a 
mere  nominal  party,  having  no  interest  in  the  case  for  himself 
or  the  estate  he  represents,  and  there  being  no  estate  in  being, 
and  consequently  no  assets  of  any  kind,  but  the  entire  object 
of  the  statute  referred  to  being  for  the  purpose  of  creating  an 
estate,  it  is  held  that  the  rules  referred  to  in  the  11th  American 
&  English  Encyclopaedia  of  Law  are  not  applicable  (28  O. 
S.,  191). 

In  reaching  these  conclusions,  by  which  we  concur  with  the 
action  of  the  court  below  in  holding  the  plea  in  abatement  good^ 
we  have  not  overlooked  the  salutary  rules  that  govern  in  matters 
of  a  surrogate  nature,  where  the  acts  of  a  de  facto  administrator 
have  been  given  full  force  and  effect  as  if  done  by  a  de  jure 
administrator,  but  we  believe  as  to  those  as  well  as  to  the  acts 
of  an  administrator  de  son  tort,  when  properly  done,  that  such 
rules  do  not  contravene  the  necessity  found  by  the  court  below, 
of  making  strict  construction  of  the  statute  regarding  the  action 
as  begun  only  when  conditions  precedent  have  been  fully  com- 
plied with. 

We  see  no  error  and  therefore  concur  in  the  conclusions  of 
the  court  as  found  in  3  N.  P. — N.  S.,  page  45. 

W.  A.  Riiickhoff,  D.  T.  Hackctt  and  Chas,  itf.  Cist,  for 
plaintiff  in  error. 

Outcalt  &  Foraker,  Jos,  W.  Heintzman  and  Smith  Hickcn- 
looper,  for  defendant  in  error. 
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authori2:ation  and  sale  or  water  works  bonds. 

[Common  Pleas  Court  of  Licking  County.] 

Charles  Vadakin,  on  Behalf  op  the  City  op  Newark,  v. 
Andrew  J.  Crilly  et  al.* 

Decided,  March,  1905. 

Municipal  Corporations — Water  Works  Bonds — Advertisement  of  and 
Offer  of  ajt  Public  Sale — Bids  Withdraion  Because  of  Injunction 
Suit — Bonds  then  Sold  at  Private  Sale — Tax-payer  Suing  in  Interest 
of  Competing  Water  Company — Without  Standing  in  Court — Sec- 
tion 123,  Municipal  Code. 

The  sale  of  a  duly  authorized  issue  of  water  worKS  bonds  having  been 
enjoined,  the  city  auditor  declared  the  sale  off,  and  the  bids  for  the 
bonds  were  withdrawn  by  those  from  whom  they  had  been  received. 
Thereafter,  a  demurrer  having  been  entered  to  the  petition  for  an 
injunction  and  the  petition  dismissed,  the  bonds  were  sold  by  the 
finance  committee  at  private  sale.    Held: 

1.  That  authority  having  been  once  given  by  council  for  the  sale  of 

these  bonds,  and  the  attempted  public  sale  made  in  good  faith 
having  failed,  the  withdrawal  of  the  bids  did  not  work  a  rescission 
of  the  steps  which  had  preceded,  and  it  was  not  necessary  to  secure 
further  authority  from  council  in  order  to  render  valid  a  sale  of 
the  bonds  at  private  sale. 

2.  A  suit  by  a  tax-payer,  brought  under  the  circumstances  of  this  case, 

must  be  treated  as  brought  in  the  interest  of  the  competing  water 
company,  and  a  plaintiff  tax-payer  thus  situated  has  no  standing  in 
court. 

Seward,  J.  (orally). 

This  action  is  brouf^ht  to  enjoin  the  delivery  of  $300,060  of 
the  city's  bonds  to  alleged  purchasers,  or  if  the  same  have  been 
delivered,  to  enjoin  Denison,  Prior  &  Company  and  Season- 
good  &  Mayer  from  selling  or  disposing  of  the  same;  and,  upon 
final  hearing,  that  the  bonds  be  ordered  to  be  delivered  up  and 
canceled,  and  that  the  defendants,  if  the  money  has  been  paid 
in,  be  restrained  from  paying  the  same  out. 

•Affirmed  by  the  Circuit  Court.  Vadakin  v.  Criily  et  al,  7  C.  C— N.  S., 
341 ;  afflrnjed  by  the  Supreme  Court,  without  report.  7?  Q-  S..  — , 
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By  an  amended  petition,  the  Cleveland  Trust  Company  is 
made  a  party,  and  the  plaintiff  alleges  that  he  has  information 
that  the  bonds  have  been  placed  with  said  company  as  security 
for  what  it  was  to  advance  on  the  same ;  that  the  bonds  are  not 
satisfactory  in  form;  and  that  it  is  the  intention  to  have  other 
bonds  issued,  etc.    The  sinking  fund  trustees  are  made  parties. 

An  injunction  is  prayed  for  against  A.  J.  Crilly  and  Frank 
T.  Maurath,  restraining  them  from  signing  or  affixing  the  cor- 
porate seal  of  the  city  of  Newark  to  any  bonds  under  the  ordi- 
nance of  May  16,  1904,  or  other  bonds  of  said  city,  providing  for 
the  erection  of  w^ater  works,  or  any  bonds  in  lieu  of  or  to  take 
the  place  of  said  bonds. 

The  sinking  fund  trustees  are  enjoined,  with  Maurath,  their 
clerk,  from  registering  bonds  under  said  ordinance. 

The  board  of  public  service  is  enjoined  from  making  any  con- 
tract or  incurring  any  liability  or  obligation  on  behalf  of  said 
city,  or  paying  out  any  money  realized  from  the  sale  of  the 
bonds. 

The  petition  alleges  that  prior  to  November  15,  1904,  by  pro- 
ceedings according  to  law,  the  council  had  authorized  the  sale  of 
bonds  of  said  city  to  the  extent  of  $300,000  of  the  denomination 
of  $1,000  each,  interest  at  4^/2  per  cent.,  to  become  due  and  paya- 
ble at  such  time  as  the  ordinance  provided;  that  Crilly  was 
mayor,  Maurath  was  the  auditor,  and  that  Jones  and  Moser  were 
a  majority  of  the  finance  committee;  that  Denison,  Prior  & 
Company  and  Season  good  &  Mayer  are  partnerships;  that  on 
November  15,  1904,  Maurath  caused  notice  to  be  published  of 
the  sale  of  said  bonds  at  public  sale,  all  bids  to  be  delivered 
at  his  office  on  or  before  noon  of  December  15,  1904 ;  that  demand 
w^as,  on  the  12th  day  of  December,  1904,  served  on  Philip  B. 
Smythe,  city  solicitor,  to  bring  an  action  to  enjoin  the  sale  of 
said  bonds  on  December  15,  1904,  because  thirty  days  would 
not  have  elapsed  between  the  day  of  publication  and  the  day  of 
sale;  that  the  solicitor  brought  the  suit  on  the  14th  of  ** Novem- 
ber'' (should  be  December)  to  restrain  the  sale  of  the  bonds; 
that  Judge  Coyner  granted  a  temporary  restraining  order  re- 
straining the  sale  of  the  bonds;  thjit  Maurath,  upon  service  of 
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summons,  declared  the  sale  of  bonds  off  and  returned  the  bids  of 
a  large  number  of  bidders;  that  on  the  16th  or  17th  Frank  A. 
Bolton  filed  a  demurrer  at  the  request  of  Philip  B.  Smythe ;  that 
on  the  17th  day  of  December,  Smytlie  and  Bolton  conspired  to- 
gether, and  had,  without  the  consent,  knowledge  or  order  of  the 
court,  an  entry  put  upon  the  records  of  the  court  sustaining 
said  demurrer  and  dismissing  the  petition;  that  the  defendants 
conspired  together  to  the  great  detriment  and  damage  of  the  city 
and  its  citizens  and  tax-payers,  to  sell  said  bonds  at  private  sale 
to  Denison,  Prior  &  Company  and  Seasongood  &  Mayer,  at  a 
much  less  price  than  they  would  bring  at  public  sale,  and  with- 
out any  authority  of  law  to  make  such  private  sale ;  that  on  the 
19th  of  December  Crilly,  Smythe,  Maurath,  Jones  and  Moser 
pretended  to  sell  the  bonds  to  Denison,  Prior  &  Company  and 
Seasongood  &  Mayer  for  $310,150,  and  Crilly  and  Maurath  pre- 
tended to  execute  them  on  behalf  of  the  city;  that  the  bonds 
were  never  registered;  that  there  was  no  authority  to  sell  at 
private  sale,  the  bonds  never  having  been  offered  at  public  sale; 
that  the  sale  was  for  ten  thousand  dollars  less  than  they  were 
worth  or  could  have  been  sold  for  at  any  time;  that  at  the  time 
the  bids  were  declared  off,  no  action  was  taken  in  any  way  by  the 
city  council,  nor  at  any  time,  nor  were  the  bids  offered  under 
said  notice  or  at  all  presented  to  said  council,  or  opened  or  acted 
upon  by  the  council ;  that  on  the  21st  day  of  December,  demand 
was  made  upon  Smythe  to  bring  the  suit,  and  he  failed  to  do  so ; 
that  he  conspired  with  the  defendants  in  a  scheme  to  accomplish 
said  unlawful  private  sale,  and  the  same  was  consummated 
under  his  advice. 

The  defendants  have  all  answered,  each  denying  all  conspiracy 
and  illegality  in  the  sales.  A  motion  is  made  on  behalf  of  the 
defendants  to  dissolve  the  injunction: 

1.  Because  the  allegations  of  the  petition  and  amended  peti- 
tion, in  so  far  as  they  are  denied,  are  untrue. 

2.  That  the  allegations  of  the  several  answers  are  true. 

3.  Because  the  injunction  prevents  the  city  from  paying  in- 
terest due  upon  the  bonds,  January  1,  1905,  demand  having  been 
pfiftde  tjierefor  by  the  owners  md  holders  of  said  bonds. 
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4.  Because  the  injunction  prevents  the  city  from  using  the 
money  now  in  its  treasury  for  the  purpose  authorized  by  law 
and  the  ordinances  of  said  .city. 

5.  Because  the  action  is  not  brought  in  good  faith,  but  in  the 
interest  of  the  Newark,  Ohio,  Water  Company,  contrary  to  the 
express  will  of  the  electors  of  the  city. 

6.  Because  said  injunction  was  wrongfully  allowed. 
So  that  the  questions  submitted  to  the  court  are: 

1.  As  to  the  legality  of  the  sale. 

2.  As  to  the  good  faith  of  the  plaintiff. 

3.  As  to  the  good  faith  of  the  defendants  in  the  sale  of  the 
bonds. 

4.  As  to  the  failure  of  Smyithe  to  bring  the  suit. 

As  to  the  third  and  fourth  grounds  of  the  motion — that  is, 
that  the  city  is  prevented  from  paying  the  interest  and  from 
using  the  money  in  the  treasury,  the  proceeds  of  the  sale,  for  the 
purpose  authorized  by  the  ordinances — while  most  important 
to  the  city  and  to  the  citizens,  yet  they  can  have  but  little,  if  any, 
force  if  the  sale  should  be  found  to  be  illegal. 

We  will  take  up  the  questions  raised  in  the  order  in  which  they 
have  been  stated. 

First,  as  to  the  legality  of  the  sale:  There  certainly  can  be 
no  question  but  what  the  bonds  were  sold  at  private  sale  and  the 
proceeds  of  the  sale  are  in  the  treasury  of  the  city,  amounting  to 
$316,525,  made  up  as  follows :  Face  of  bonds,  $300,000 ;  accrued 
interest,  $6,375,  and  premium  $10,150.  This  is  satisfactorily 
established  from  the  testimony. 

Was  the  sale  made  in  substantial  conformity  to  the  laws  gov- 
erning in  the  sale  of  such  bonds  ?  Section  97  of  the  code  provides 
that  such  bonds  shall  first  be  offered  by  the  municipal  corpora- 
tion to  the  trustees  of  the  sinking  fund,  in  their  official  capacity, 
at  par  and  accrued  interest,  and  only  after  their  refusal  to  tako 
all  or  any  of  such  bonds,  at  par  and  interest,  bona  fide,  shall  they 
be  advertised  for  sale. 

*'A11  sales  of  bonds  other  than  to  the  sinking  fund  shall  be 
to  the  highest  and  best  bidder,  after  thirty  days'  notice  in  at  least 
one  newspaper  of  general  circulation  in  the  county  where  such 
municipal   corporation   is  situated,   setting   forth   the   uftture. 
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amount,  rate  of  interest  and  length  of  time  the  bonds  have  to  run 
with  the  time  and  place  of  sale. ' ' 

What  are  the  necessary  prerequisites  and  precedent  condi- 
tions to  an  offer  or  sale  at  private  sale,  and  have  they  been  com- 
plied with? 

1st.  They  must  be  offered  to  the  trustees  of  the  sinking  fund 
commissioners  at  par  and  accrued  interest.  This  was  done.  2d. 
They  must  refuse  to  take  any  or  all  of  them  at  par  and  ac- 
crued interest.  This  was  done  and  gives  the  right  to  advertise 
for  public  sale  or  offer  to  sale  to  the  highest  and  best  bidder, 
after  thirty  days  notice. 

This  part  of  the  section  provides  that  notice  of  such  sale 
shall  be  published  thirty  days  before  the  day  of  sale  in  at  leadt 
two  newspapers  of  general  circulation  in  the  county,  and  shall 
set  forth  the  nature,  amount,  rate  of  interest  and  length  of 
time  the  bonds  have  to  run,  with  the  time  and  place  of  sale. 

This  court  has  held,  in  the  case  of  Philip  B.  Smythc,  Solicitor^ 
V.  Crilly  et  at,  that  this  notice  contained  all  the  requirements 
of  the  statute,  to-wit:  The  nature  of  the  bonds  was  set  out; 
the  amount,  rate  of  interest  and  length  of  time  to  run  with  time 
and  place  of  sale,  and  that  the  notice  was  published  for  the 
thirty  days  required.  So  that  if  a  restraining  order  had  not 
intervened,  and  the  sale  had  been  made  under  the  bids  on  file 
on  that  day,  December  15,  1904,  to  the  highest  and  best  bidder 
the  contract  would  have  been  binding  on  both  the  city  and  the 
bidder. 

The  offer  to  sell  at  public  sale  was  complete  in  all  its  parts 
up  to,  at  the  furthest,  within  one  minute  of  the  time  when  the 
sale  could  have  been  completed  and  made,  if  not  up  to  within 
a  few  minutes  after  the  time  when  the  sale  could  have  been 
completed.  The  sheriff's  return  shows  that  the  injunction  was 
served  at  11 :59,  while  Smythe,  Moser,  Jones,  Maurath  and  Davis 
testified  that  the  clock  had  struck  twelve  before  the  sheriff  made 
service. 

That  restraining  order  allowed  in  Smythr,  Solicitor,  v.  Crillfj 
et  al,  supra,  was  groundless,  without  merit,  either  in  law  or 
fact,   and   should   never   have   been   granted   and   undoubtedly 
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would  never  have  been  granted  if  the  court  had  had  the  time 
to  scrutinize  the  petition  with  care;  but  the  restraining  order 
was  granted  and  it  was  the  duty  of  the  parties  to  obey  it,  right 
or  wrong,  and  they  did. 

The  first  subdivision  of  Section  97  provides  for  sale  at  private 
sale,  and  says: 

**When  any  such  bonds  have  been  once  so  advertised  and 
offered  (that  is,  as  is  provided  for  public  sale)  and  the  same  or 
any  part  thereof  remain  unsold,  then  said  bonds,  or  as  many 
as  remain  unsold,  may  be  sold  at  private  sale,  at  not  less  than 
their  par  value,  under  the  direction  of  the  mayor  and  the  officer.^ 
and  agents  of  the  corporation  by  whom  said  bonds  have  been, 
or  shall  be,  prepared,  advertised  and  offered  at  public  sale," 

It  is  claimed  by  counsel  for  plaintiff  that  the  withdrawal 
of  bids  would  be  a  rescission  of  all  that  had  gone  before,  and 
that  the  bonds  could  not  thereafter  be  sold  at  private  sale  with- 
out authority  of  council  to  sell  at  private  sale;  that  the  mayor 
and  finance  committee  were  without  authority  to  act  after  with- 
drawal of  bids,  and  that  they  must  make  their  report  to  the 
city  council  and  get  its  authority  to  sell  at  private  sale;  that 
the  ordinance  authorizing  the  sale  provided  for  a  sale  at  public 
sale  only,  and  after  that  was  declared  off,  nothing  further  could 
be  done  towards  effecting  a  sale  without  additional  or  new  au- 
thority from  the  city  council. 

I  do  not  think  this  contention  can  be  maintained.  I  am  cited 
to  the  case  of  The  Oas  &  Water  Company  v.  Elyria,  57  Ohio 
State,  374,  decided  in  1898.  In  this  case  it  was  sought  to  en- 
join the  issue  and  sale  of  bonds  because  of  certain  irregularities, 
among  which  was  the  attempt  to  authorize  the  mayor  to  sell 
them,  and  give  him  discretionary  power  as  to  time  and  manner 
of  sale.    The  Supreme  Court  say,  at  page  382 : 

**This  discretionary  power  belongs  to  the  council,  and  can 
not  be  delegated  by  ordinance  or  otherwise  to  any  person  or 
body.'* 

Section  1693  at  that  time  provided  that  the  power  or  authori- 
ty to  make  a  contract,  agreement  or  obligation  to  bind  the  cor- 
poration, or  to  make  an  appropriation,  shall  not  be  delegated. 


NISI  PRIUS  REPORTS— NEW  SERIES.  615- 

1906-6.]  Vadakin  v.  Crilly  et  al. 

This  section  was  repealed  October  22,  1902,  and  before  the  pas- 
sage of  the  ordinance  authorizing  this  sale. 

While  the  Supreme  Court  do  not  refer  to  Section  1693,  I  know 
of  no  other  section  expressly  prohibiting  the  delegation  of  such 
authority.  The  court  also  say  that  the  provisions  of  the  ordi- 
nance in  that  case  were  in  conflict  with  Section  2837a,  passed 
May  19,  1894,  which  provided  that  when  the  issue  of  bonds 
have  been  authorized  under  Section  2837,  the  corporation  may 
provide  by  ordinance  for  their  sale  in  not  more  than  four  dif- 
ferent series,  and  at  not  more  than  four  different  times.  That 
section,  that  is,  2837a,  was  repealed  April  29,  1902  (see  95  O. 
L.,  322),  and  can  have  no  force  now. 

Section  123  of  the  new  code  provides  that  the  powers  of  the 
council  shall  l>e  legislative  only,  and  it  shall  perform  no  ad- 
ministrative duties  whatever,  and  it  shall  neither  appoint  nor 
confirm  any  oflScer  or  employe,  except  as  otherwise  may  be 
provided  in  this  act. 

All  contracts  requiring  the  authority  of  the  council  for  their 
execution  shall  be  entered  into  and  conducted  to  performance 
by  the  board  or  officers  having  charge  of  the  matter  to  which 
they  relate.  And  after  authority  to  make  such  contract  has 
been  given,  and  the  necessary  appropriation  made,  council  shall 
take  no  further  action  thereon. 

This  was  passed  in  October,  1902,  and  went  into  effect  May 
4,  1903,  and  it  is  a  radical  departure  from  the  old  provisions 
of  the  code  where  almost  everything  must  be  approved  by  the 
council.  It  provides,  as  will  appear,  that  all  contracts  requir- 
ing authority  of  council  for  their  execution  shall  be  entered 
into  and  conducted  to  performance  by  the  board  or  officers 
having  charge  of  the  matters  to  which  they  relate,  and  after 
authority  to  make  such  contracts  has  been  given,  the  council 
rfhall  take  no  further  action  thereon. 

Section  2  of  ordinance  passed  May  16,  1904,  says :  Said  bonds 
shall  express  upon  their  face  the  purpose  for  which  they  were 
issued,  and  that  they  are  issued  in  pursuance  of  the  ordinance. 
They  shall  be  prepared,  issued  and  sold  and  delivered  under  the 
direction  of  the  finance  committee  of  the  council  and  the  city 
auditor,  and  shall  be  signed  by  the  mayor  of  said  city  and  the 
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city  auditor,  and  shall  be  sealed  with  the  corporate  seal  of  said 
city;  and  the  interest  coupons  attached  to  said  bonds  shall  b? 
executed  by  the  city  auditor,  with  his  signature  thereto,  or  he 
shall  have  his  signature  printed  or  lithographed  thereon  and 
shall  be  registered  in  the  oflSce  of  the  sinking  fund  trustees. 

Section  3  provides  that  in  case  the  bonds  are  not  taken  by 
the  sinking  fund  trustees,  they  shall  be  advertised  for  public 
sale. 

As  I  have  before  said,  it  is  claimed  that  this  ordinance  was 
exclusive  and  gave  authority  to  sell  only  at  public  sale. 

I  do  not  so  construe  this  ordinance  and  the  statutes  as  to  find 
that  no  authority  was  given  by  the  council  to  sell  except  at 
public  sale.  The  statute  provides  that  if  offered  at  public  sale, 
and  unsold,  that  they  may  be  sold  at  private  sale ;  and  it  seems 
to  me  that  power  to  sell  given  by  the  council,  if  unrestrained, 
would  carry  with  it  the  power  to  sell  in  any  manner  prescribed 
by  the  statute,  providing  the  council  had  the  right  to  delegate 
the  power  to  sell,  and  there  is  no  doubt  in  the  mind  of  the  court 
on  that  proposition. 

As  to  the  point  made  by  plaintiffs  counsel,  that  a  withdrawal 
of  bids  worked  a  rescission  of  all  that  had  preceded,  I  entertain 
a  different  view  from  counsel  on  that  point. 

The  evidence  shows  that  seven  bids  were  filed,  and  after  the 
service  of  the  injunction  they  were  withdrawn;  that  at  least 
one  of  them  contained  a  certified  check  for  $30,000. 

My  view  is  that  any  bidder  would  have  the  right  to  with- 
draw his  bid  at  any  time  before  its  acceptance,  and  that  such 
withdrawal  would  not  affect  the  proceedings.  The  bidder  is 
in  no  way  liable  to  the  city  unless  he  fails,  after  acceptance 
of  his  bid,  to  receive  and  pay  for  the  bonds;  this  is  the  condi- 
tion upon  which  he  deposited  his  certified  check  for  $30,000. 

The  next  question  bearing  upon  the  legality  of  the  sale  is: 
Were  the  bonds  once  advertised  and  offered  at  public  sale? 
If  they  were  not,  then  the  private  sale  could  not  be  legal,  for 
the  law  provides  that  they  can  not  be  so  sold  until  after  they 
have  been  so  advertised  and  offered.  There  is  no  question  but 
that  they  were  advertised;  so  that  the  sole  remaining  question 
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on  that  branch  of  the  case  is:  Were  they  offered  in  the  sense 
of  the  requirement  of  the  statute? 

Bouvier  defines  an  ** offer"  in  reference  to  a  contract  as:  **A 
proposal  to  make  a  contract."  In  this  case  the  offer  is  a  pro- 
posal, by  advertising,  to  sell  the  bonds;  and  if  made  in  good 
faith,  with  the  intention  of  receiving  bids  and  effecting  a  sale, 
then  the  offer  is  complete,  although  no  bids  are  received,  or 
although  all  that  had  been  received  had  been  withdrawn. 

What  was  the  effect  of  the  injunction  served  on  the  day 
of  sale?  Its  legal  effect  was  to  stop  the  sale,  so  that  the  bids 
could  not  be  acted  upon.  It  did  not  necessarily  result  in  the 
withdrawal  of  the  bids;  that  was  a  matter  for  the  bidders; 
but  there  is  no  doubt  but  what  it  did  result  in  their  withdrawal. 
The  bidders  could  have  left  their  bids  with  the  auditor  until 
after  the  injunction  had  been  dissolved,  to  be  then  considered; 
but  they  did  not  see  fit  to  do  so. 

The  sheriff's  return  shows  that  this  writ  was  served  at  11:  59, 
and  he  says  it  was  served  about  that  time.  Smythe,  Maurath, 
Jones  and  Davis  testify  that  it  was  not  served  until  after  the 
clock  had  struck  twelve.  The  difference  in  time  of  different 
time-pieces  might  account  for  the  difference  in  the  testimony 
in  this  regard.  Mr.  Anderson  does  not  seem  to  have  any  dis- 
tinct recollection  of  the  time  outside  of  the  record. 

Holding  as  I  do,  that  the  bonds  were  advertised  and  offered, 
and  that  the  bidders  had  the  right  to  withdraw  their  bids 
before  acceptance,  the  time  is  not  so  material,  especially  when 
it  is  a  question  of  one  minute. 

As  to  the  good  faith  of  the  plaintiff  in  this  case:  The  testi- 
mony shows  that  the  first  suit  was  instituted  by  the  plaintiff 
at  the  instance  of  Mr.  Veach,  who  was  and  still  is  the  superin- 
tendent or  manager  of  the  water  company.  There  is  no  evidence 
that  the  plaintiff  ever  thought  of  bringing  the  suit  until  he  was 
approached  and  importuned  by  Mr.  Veach.  The  plaintiff  had 
not  consulted  counsel ;  Mr.  Veach  had.  He  had  importuned  Mr. 
Donovan,"  at  Mr.  Donovan's  residence,  some  nine  or  ten  days 
before.  Mr.  Donovan  says  he  asked  Veach  if  it  would  not  be  bet- 
ter to  bring  the  suit  so  that  it  would  be  heard  before  the  time 
of  sale  (and  this,  I  must  say,  was  not  an  unreasonable  sugges- 
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tion  to  a  mind  actuated  by  a  purpose  whose  only  object  was 
to  see  that  the  proceedings  were  legal).  If  there  was  any- 
thing illegal  about  the  proceedings,  why  not  have  it  determined 
before  the  day  of  sale? 

Mr.  Veach  said:  We  don't  want  the  sale.  If  we  can  stop 
the  sale,  Mr.  Miller  will  have  the  ordinance  for  the  sale  of 
the  bonds  repealed  by  the  council.  Why  repeal  the  ordinance 
authorizing  the  sale  if  there  was  only  a  mere  irregularity  in 
the  notice?  Why  prevent  the  sale  by  the  repeal  of  the  ordi- 
nance? If  the  advertisement  was  insufficient,  w^hyl  not  let 
them  re-advertise?  Let  his  further  talk  with  Mr.  Donovan 
answer.  Mr.  Donovan  says  that  Mr.  Veach  said:  **If  the 
bonds  were  sold  the  money  had  to  go  to  the  building  of  a  new 
water  works,  and  we  will  see  that  there  is  no  other  ordinance 
again  giving  them  power  to  sell  the  bonds.*'  Mr.  Veach  does 
not  deny  this  conversation  with  Mr.  Donovan.  He  says  him- 
self that  he  endeavored  to  have  the  council  repeal  the  ordinance 
for  the  sale  of  the  bonds.  That  his  whole  object  was  to  get  an 
opportunity  to  have  the  water  works  plant  appraised  with  a  view 
of  seeing  if  it  could  not  be  sold  to  the  city.  *  *  If  it  could  not  be 
sold,  I  had  no  objection  to  the  issuing  of  the  bonds;  until  I 
could  get  them  to  present  the  matter  to  the  city  council."  He 
says:    *' Nothing  else  has  ever  been  in  my  mind.'* 

When  asked  whether  the  sole  object  has  not  been  simply  to 
get  the  council  to  investigate  the  plant  so  as  to  come  to  some 
conclusion  as  to  whether  they  could  buy  it  at  a  profit,"  this 
question  being  put  to  him  by  counsel  for  the  plaintiff,  he  an- 
swered: ** Wholly  SO;  I  have  had  charge  of  the  entire  matter. 
It  is  absolutely  so;  there  is  nothing  else  in  it."  He  says  he 
** talked  with  j\Ir.  Vadakin  about  bringing  the  suit;  had  him 
in  mind  for  a  day  of  two ;  thought  he  was  a  good  man  to  bring 
the  suit." 

I  can  not  reach  the  conclusion  that  Mr.  Veach  had  any  other 
interest  at  heart  but  that  of  the  water  company,  and  that  he 
procured  Mr.  Vadakin  to  bring  the  suit  solely  to  further  the 
interest  of  the  water  company.  He  went  with  Mr.  Vadakin 
to  Flory's  office.  Mr.  Vadakin  had  never  before  that  visit  con- 
sulted with  Mr.  Flory  about  the  matter.  There  he  found  a 
motion,  ready-prepared  to  serve  on  Mr.  Smythe.    He  signed  it, 
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and  thus,  at  the  request  of  Mr.  Veach,  set  in  motion  forces  which 
have  caused  all  this  trouble,  and  wrongfully  prevented  a  sale 
of  the  bonds  at  public  sale.  The  stream  can  not  rise  higher 
than  its  fountain,  and  is  usually  impregnated  with  the  same 
elements  where  not  far  removed  from  its  source. 

But  it  is  claimed  that  the  case  at  bar  is  a  different  suit;  and 
that  is  true ;  but  is  it  not  the  same  stream,  a  little  further  from 
the  fountain  or  source? 

It  is  quite  apparent  that  the  petition  was  prepared  on  the 
20th  of  December,  the  next  day  after  the  meeting  of  the  council, 
at  which  a  resolution  prepared  at  the  instance  of  Mr.  Veach 
was  to  be  introduced,  as  he  says,  by  Mr.  Miller.  Mr.  Veach 
says  he  talked  with  ]\Ir.  Jones  the  next  morning.  Mr.  Jones 
says  he  helped  to  prepare  the  petition  on  the  forenoon  of  the 
20th.  The  evidence  does  not  show  that  up  to  this  time  Mr. 
Vadakin  had  been  consulted.  He  is  made  plaintiff.  Mr.  Plory 
takes  the  petition  up  to  his  house.  Mr.  Vadakin  said  he  would 
look  over  it  and  bring  it  down.  Mr.  Jones  says  that  Mr.  Vadakin 
never  spoke  to  him  about  acting  for  him  in  the  matter,  but  that 
on  the  day  he  set  about  to  draft  the  petition,  he  thought  Mr. 
Vadakin  would  be  plaintiff.  Whether  he  got  that  impression 
from  the  fact  that  he  was  plaintiff  in  the  other  suit,  or  from 
his  talk  with  Mr.  Veach  on  the  morning  of  the  20th,  or  from 
other  sources,  does  not  appear. 

It  is  claimed  by  the  solicitor  that  the  plaintiff  has  no  stand- 
ing in  court  for  the  reason  that  he  was  not  given  an  opportunity 
to  bring  the  suit.  Section  1777  provides  that  the  solicitor  shall 
prosecute  such  actions.  Section  1778  provides  that  if  he  fail  to 
bring  the  suit,  upon  request  of  a  tax-payer,  that  then  it  shall  be 
lawful  for  such  tax-payer  to  institute  the  proceedings. 

On  the  morning  of  the  21st,  the  day  the  suit  was  brought, 
a  request  was  served  upon  him  to  bring  the  suit.  He  claims 
that  he  did  not  refuse  to  bring  the  suit;  that  the  person  who 
served  the  notice  told  him  that  he  would  give  him  jnst  two 
minutes  to  determine  what  he  would  do.  He  says  the  notice 
was  served  on  him  after  eight  o'clock  in  the  morning,  and  that 
the  petition  was  filed  by  the  plaintiff  within  two  hours.  It  is 
claimed  by  the  plaintiff  that  the  petition  was  not  filed  until 
afterwards,  but  the  summcms  shows  that  it  was  received  by  the 
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sheriff  at  eleven  o'clock  a.  m.  An  amended  petition  was  filed, 
which  might  account  for  the  discrepancy;  but  the  plaintiff  did 
not  expect  or  desire  that  he  shguld  bring  the  suit,  as  the  charge 
of  bad  faith  is  made  in  the  other  case. 

Now,  as  to  the  charge  of  conspiracy  and  bad  faith  of  the  de- 
fendants : 

This  is  charged,  and  both  parties  have  gone  into  it.  Reference 
is  made  to  the  pleadings  and  the  evidence  as  to  the  entry  which 
found  its  way  upon  the  journal  of  the  court,  purporting  to  be 
the  judgment  of  the  court  sustaining  a  demurrer  to  the  peti- 
tion, when  the  matter  had  never  been  called  to  the  attention 
of  the  court,  and  the  court  had  had  no  opportunity  to  pass 
upon  the  demurrer. 

The  court  referred  to  this  matter  in  its  opinion  in  that  case  as 
an  act  most  reprehensible  in  its  character.  No  emergency,  real 
or  apparent,  can  justify  such  conduct  on  the  part  of  the  council. 
The  haste  with  which  the  sale  of  the  bonds  was  consummated, 
the  manner  of  its  consummation,  and  the  price  at  which  sold 
are  referred  to  as  suspicious  circumstances;  and  the  court  is 
free  to  say  that  it  does  not  understand  why,  in  order  to  'avoid 
any  controversy,  or  ground  of  suspicion,  the  bonds  were  not  re- 
advertised,  or  more  deliberation  used  in  effecting  the  private 
sale.  And  as  to  corrupt  motive,  it  is  not  necessary  to  find  and 
I  do  not  find  that  there  was  such  motive,  but  do  not  hesi- 
tate to  announce  that  each  represented  a  different,  distinct  and 
antagonistical  interest  and  that  each  was  putting  forth  his 
utmost  endeavor  to  see  that  the  interest  be  served,  was  success- 
ful in  the  contest  and  probably  went  further  than  good  judg- 
ment and  discretion  would  warrant  or  fairness  approve. 

It  seemed  to  have  been  a  race  between  the  water  company 
and  the  city  ofiScials,  the  one  to  prevent,  the  other  to  effect 
a  sale  of  these  bonds.  I  say  *'the  water  company,"  because 
I  feel  satisfied  that  it  is  the  moving  factor  in  the  matter. 

But,  was  there  any  conspiracy?  If  so,  by  what  evidence  is 
it  made  manifest?  It  is  claimed  that  there  was  great  haste. 
Well,  everjrthing  in  the  matter  at  this  time  moved  rapidly, 
excepting  the  serving  of  the  first  injunction;  that  was  delayed 
longer  than  was  for  the  welfare  of  the  city  and  the  tax-payer. 
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SO  that  the  court  could  not  have  an  opportunity  to  pass  upon 
it  before  the  day  of  sale.  If  the  parties  entrusted  with  the  sale 
had  the  legal  right  to  sell  at  private  sale,  they  were  under  no 
obligation  to  await  the  pleasure  of  any  other  person  or  persons. 
I  myself  think  there  was  more  haste  than  was  demanded,  or 
that  was  consistent  with  good  judgment,  but  I  have  no  right 
to  say  when  a  thing  shall  be  done  which  the  parties  have  the 
right  to  do  in  the  present.  Unless  that  haste  resulted  in  dam- 
age to  the  city  or  was  precipitated  from  a  corrupt  motive,  no 
one  has  a  right  to  complain. 

Inadequacy  of  price  paid  for  the 'bonds  might  be  a  badge 
of  fraud  or  of  lack  of  business  capacity.  It  is  claimed  that  the 
price  claimed  was  greatly  inadequate.  Mr.  Gaumender  says 
that  the  sale  was  a  reasonable  one.  Mr.  Kennedy  fixes  the 
premium  on  such  bonds  at  that  time  at  3.40  per  $100.  This 
would  be  $10,200.  The  amount  paid  was  $10,150,  which  would 
be  just  3.38  1-3  on  the  $100.  I  know  that  *  certain  affidavits 
of  agents  for  bond  houses  are  presented,  which  state  that  they 
were  worth  much  more;  but  this  is  easy  to  believe  by  an  in- 
terested party.  One  of  these  affidavits,  I  believe,  says  his  firm 
had  a  bid  in  for  said  bonds,  but  he  is  not  able  to  l^y  what  the 
bid  was.  I  doubt  whether  these  bonds  would  not  have  brought 
a  better  price  if  this  sale  had  not  been  made  with  such  haste. 
There  was,  in  my  opinion,  bad  management,  but  mismanage- 
ment, without  corrupt  motive,  is  not  ground  for  interference 
How  easy  it  would  have  been  to  have  re-advertised  or  invited 
other  bids?  It  will  not  do  to  say  that  they  feared  an  injunction. 
That  would  be  a  reflection  upon  the  courts. 

I  hold  that  this  suit  was  not  brought  in  the  interest  of  the  city, 
but  in  the  interest  of  the  water  company;  that  the  bonds  had 
been  properly  advertised,  and  offered,  as  required  by  law, 
and  that  they  remained  unsold;  that  the  officials  had  the  right 
to  sell  them  at  private  sale,  under  the  statute ;  that  there  was  no 
conspiracy  to  defraud  the  city  in  the  sale;  and  the  motion 
will  be  sustained  and  the  injunction  dissolved. 

Jones  &  Jones  and  Flory  dk  Flory,  for  plaintiff. 

Phil,  B.  Smythe,  A,  A,  Siasel,  J.  R.  Fitzgibbon,  Kiblcr  ct 
Kibler,  Ford,  Snyder  (£  Henry y  for  defendants, 
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ADMISSION  TO  BAfl.  PENDING  HEARING  ON  ERROR. 

[Common  Pleas  Court  of  Lorain  County.] 
State  op  Ohio  v.  D.  W.  Baker. 

Decided,  December  2,  1905. 

Criminal  Law — Suspension  of  Execution  of  Sentence — Admission  to 
Bail  After  Sentence — Common  Pleq^s  Court  without  Power  to  Grant 
—Sections  7321,  7325  and  7362. 

The  authority  conferred  upon  a  common  pleas  Judge  to  suspend  the 
execution  of  sentence  ol  one  convicted  of  a  felony,  for  such 
period  as  will  give  a  reasonable  time  to  file  a  petition  in  error, 
does  not  authorize  the  admission  to  bail  of  the  one  so  convicted, 
pending  the  hearing  on  the  petition  in  error. 

Washburn,  J. 

Application  is. made  on  behalf  of  the  defendant,  who  has 
been  found  guilty  by  a  jury  and  sentenced  to  a  term  in  the 
penitentiary,  for  an  order  suspending  the  execution  of  his  sen- 
tence, and  admitting  him  to  bail  pending  the  hearing  of  his 
cause  on  errpr  in  the  circuit  court,  which  his  counsel  says  will 
be  begun  within  the  next  day  or  two,  and  it  is  urged  in  his 
behalf  that  the  statutes  of  Ohio  confer  authority  upon  this  court 
to  make  such  an  order,  and  to  admit  him  to  bail. 

The  prosecuting  attorney  admits  that  this  court  has  authority 
to  suspend  execution  of  the  sentence  temporarily ;  but  denies  the 
authority  of  this  court  to  admit  the  defendant  to  bail  upon 
such  temporary  suspension. 

Section  7321  reads  as  follows: 

**\Vhen  a  person  has  been  convicted  of  an  offense,  and  gives 
notice  to  the  court  of  his  intention  to  file,  or  apply  for  leave  to 
file,  a  petition  in  error,  the  court  may  on  his  application  sus- 
pend execution  of  the  sentence  or  judgment  against  him  until  the 
next  term  of  the  court,  or  for  such  period  ,not  beyond  the  ses- 
sion, as  will  give  him  a  reasonable  time  to  apply  for  such 
leave. ' ' 

This  is  the  only  section  that  I  know  of  which  confers  power 
upon  the  common  pleas  court  to  suspend  the  execution  of  its  own 
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sentence  in  a  case  like  the  one  being  considered.  And  it  seems 
apparent  from  the  reading  of  the  section,  that  the  suspension 
provided  for  in  this  section,  is  merely  a  temporary  suspension, 
for  the  purpose  of  affording  the  defendant  a  reasonable  oppor- 
tunity to  file  this  petition  in  error  in  the  circuit  court,  and  to 
there  secure  a  suspension  of  the  execution  of  his  sentence  until 
that  court  disposes  of  his  petition  in  error. 

By  Section  7362,  authority  is  conferred  upon  the  circuit 
court  to  suspend  execution  of  the  sentence  in  this  case,  upon  the 
filing  of  the  petition  in  error  in  that  court. 

The  suspension  of  execution  of  sentence  which  this  court  is 
authorized  to  make  under  Section  7321  is  only  **  until  the  next 
term  of  the  court,  or  for  such  period,  not  beyond  the  session, 
as  will  give  him  a  reasonable  time  to  apply  for  such  leave." 

It  was  not  intended  by  this  section  to  confer  authority  upon 
this  court  to  suspend  the  execution  of  sentence  until  the  case 
could  be  disposed  of  in  circuit  court,  for  at  this  time  no  peti- 
tion in  error  has  been  filed  in  the  circuit  court,  and  this  court 
has  no  means  of  knowing  when  the  circuit  court  will  be  likely 
to  dispose  of  the  case  if  a  petition  in  error  is  filed  in  that  court, 
and  this  court  has  no  control  as  to  time  of  hearing  of  the  case 
in  circuit  court,  if  one  should  be  filed. 

.  It  is  reasonable  to  suppose  that  the  Legislature  intended 
that  the  court  having  authority  over  the  case  should  have  au- 
thority over  the  suspension  of  the  execution  of  the  sentence, 
and  that  authority,  as  I  have  said,  is  expressly  conferred  upon 
the  circuit  court  by  Section  7362,  which  reads  as  follows : 

**Upon  the  filing  of  such  petition  in  error  in  the  Supreme 
Court,  the  execution  of  sentence  shall,  in  cases  of  felony,  be 
thereby  suspended;  and  in  cases  of  misdemeanor,  the  court 
or  judge  allowing  the  motion  shall  order  such  suspension.  But 
no  proceeding  in  error  in  any  other  court  shall  suspend  execution 
of  sentence,  unless  in  capital  cases,  such  suspension  be  for  good 
cause  shown,  and  on  motion,  and  notice  to  the  prosecuting  at- 
torney of  the  proper  county,  ordered  by  a  majority  of  the  judges 
of  the  circuit  court  of  the  county,  and  in  other  cases  in  such 
court  by  one  judge  thereof,  and  in  cases  in  the  common  pleas 
court  by  one  of  the  judges  of  such  court.  *^ 
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Again,  this  court,  under  Section  7321,  could  not  suspend 
execution  of  sentence  until  the  case  could  be  heard  in  the  circuit 
court,  for  the  reason  that  the  circuit  court  is  not  now  in 
session  in  this  county  and  will  not  be  in  session^  again  until  sev- 
eral months  after  the  expiration  of  the  present  term  of  this  court. 

I  conclude,  then,  that  this  court  has  authority  to  suspend  exe- 
cution of  sentence  only  temporarily;  but  the  defendant  does 
not  desire  such  temporary  suspension  of  sentence,  unless  this 
court  has  authority  to  admit  him  to  bail  during  such  tem- 
porary suspension. 

Has  the  court  such  authority? 

Section  7325,  which  was  enacted  at  the  same  time  that  Sec- 
tion 7321  was  passed,  and  which  is  a  part  of  the  same  act,  pro- 
vides that — 

**When  a  person  is  sentenced  for  a  felony,  and  execution  of 
sentence  is  suspended,  the  court  shall  order  him  into  the  custody 
of  the  sheriff,  to  be  imprisoned  until  the  case  is  disposed  of." 

These  two  Sections  7321  and  7325  being  a  part  of  the  same 
act,  and  being  construed  together,  confer  authority  upon  this 
court  to  grant  a  temporary  suspension  of  execution  of  sentence, 
and  in  felony  cases  prohibits  this  court  from  admitting  the 
defendant  to  bail  upon  such  temporary  suspension  of  execution 
of  sentence. 

But  it  is  claimed  by  the  defendant  that  authority  is  con- 
ferred upon  this  court  to  admit  the  defendant  to  bail  upon, 
such  temporary  suspension  of  execution  of  sentence,  by  the 
latter  part  of  Section  7362,  which  reads  as  follows: 

**In  all  cases  of  conviction  for  felony,  except  for  murder 
in  the  first  and  second  degree,  where  sentence  has  been  or  may 
hereafter  be  suspended,  the  judge  who  presided  on  the  trial  of 
the  case  may,  in  his  discretion,  admit  the  defendant  to  bail, 
conditioned  that  the  defendant  will  prosecute  his  petition  in 
error  to  effect  and  surrender  himself  to  the  custody  of  the  proper 
officer  of  the  county  in  which  the  conviction  was  had,  in  case 
such  judgment  against  him  be  not  reversed  pr  ^  n^w  trial  or- 
dered/^ 
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This  quotation  is  a  part  of  a  section  which  provides  for  sus- 
pension of  sentence  on  petition  in  error;  but  does  not  refer  in 
any  way  to  any  other  suspension  of  sentence. 

It  will  be  noticed  that  the  bail  provided  for  is  conditioned 
**that  the  defendant  will  prosecute  his  petition  in  error  to  ef- 
fect,*' etc.,  implying  that  a  petition  in  error  must  be  filed  at 
the  time  of  admitting  to  bail. 

It  is  true  that  it  uses  this  language:  **In  all  cases  of  con- 
viction for  felony,*'  etc.,  but  what  precedes  this  language  in  that 
section,  and  what  follows  it,  appears  to  me  to  plainly  require  a 
construction  of  that  section  which  confines  its  operation  to  a 
suspension  of  sentence  upon  petition  in  error. 

If  it  was  construed  to  apply  to  any  other  suspension  of  sen- 
tence, and  to  mean  that  this  court  could  admit  to  bail  upon 
temporary  suspension,  under  favor  of  Section  7321,  then  it 
would  be  in  direct  contradiction  of  Section  7325,  which  provides 
**that  upon  a  temporary  suspension  of  execution  of  sentence 
the  court  shall  order  the  defendant  into  the  custody  of  the 
sheriff.'' 

Such  a  construction  of  Section  7362  is  a  strained  construction, 
and  it  does  not  seem  ta  me  that  it  was  meant  by  that  section 
to  annul  the  provision  in  Section  7325,  which  requires  the  de- 
fendant to  be  confined  in  jail  during  the  temporary  suspension 
of  sentence. 

All  of  these  sections  being  read  and  construed  together  mean 
simply  this,  that  where  a  defendant  has  been  tried  in  the  com- 
mon pleas  court,  found  guilty  of  a  felony,  and  sentenced  by  that 
court,  then  the  court  has  authority,  under  Section  7321,  to  tempo- 
rarily suspend  the  executioh  of  sentence  in  order  that  the  defend- 
ant may  have  time  to  begin  his  case  in  circuit  court ;  but  during 
such  temporary  suspension  of  sentence  the  defendant  is  re- 
(luired  by  Section  7325,  to  be  confined  in  the  jail  of  the  county ; 
then  the  defendant  may  secure,  under  Section  7362,  a  suspension 
of  the  execution  of  sentence  in  the  circuit  court,  after  filing 
his  petition  in  error  therein,  until  the  circuit  court  can  hear 
the  case,  and  then  after  the  circuit  court  has  determined  that 
there  is  such  probability  of  error  in  the  trial  of  the  case  as 
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warrants  a  suspension  of  execution  of  sentence,  then  the 
trial  judge  is  given  authority,  under  Section  7362,  in  his 
discretion,  to  admit  the  defendant  to  bail  until  the  expiration 
of  the  suspension  of  sentence  made  by  the  circuit  court. 

Until  the  circuit  court  has  suspended  execution  of  sentence 
and  fixed  the  time  of  such  suspension,  the  eommon  pleas  court 
can  not  know  how  long  to  admit  to  bail  even  if  it  had  authority 
to  do  so,  and  I  think  I  ought  not  to  take  a  bond  conditioned 
**that  the  defendant  will  prosecute  his  petition  in  error  to  ef- 
fect,'' before  such  petition  in  error  has  been  filed. 

In  this  case  there  is  no  necessity  for  a  temporary  suspension ; 
that  I  would  gladly  grant;  but  the  only  object  of  suspension  of 
sentence  is  to  procure  the  release  of  the  defendant  on  bail,  and 
as  I  have  no  authority  to  admit  to  bail  until  the  circuit  court 
has  suspended  sentence,  I  must  deny  the  motion  of  the  defend- 
ant. 

I  am  not  doing  so  on  the  ground  that  admitting  to  bail  afe 
this  time  is  discretionary  with  the  court,  but  I  am  doing  so  solely 
on  the  ground  that  this  court  has  no  authority  at  this  time  to 
admit  to  bail. 

Lee  Stroupy  Prosecuting  attorney,  and  George  Chamberlain, 
for  the  state. 

W,  B,  Johnson,  J.  P.  Dawley  and  Mr,  Fisher,  for  defendant. 
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INCONSISTENCY  BETWEEN  SPECIAL  FINDINGS  AND  GENERAL 

VERDICT. 

[Superior  Court  of  Cincinnati,  General  Term.] 

The  City  op  Cincinnati  v.  Martin  Frey. 

Decided,  June  12,  1905. 

Kegligence — On  Part  of  a  Municipality — In  Permitting  Sewage  to 
Back  Up  into  Cellars — Answers  of  Jury  to  Special  Interrogatories 
— Inconsistent  toith  General  Yerdict — Judgment  Non  Obstante 
Veredicto, 

1.  Every  reasonable  hypothesis  will   be   indulged   for  the  purpose  of 

reconciling  the  answers  to  special  interrogatories  with  the  general 
verdict  of  the  jury. 

2.  While  provision  for  drainage  of  surface  water  by  a  municipality 

is  a  duty  purely  judicial  in  its  nature,  for  the  breach  of  which 

it  has  been  held  no  liability  attaches,  the  duty  of  keeping  a  sewer 

in  proper  condition  is  of  a  ministerial  character,  and  where  the 

sewer  is  Inadequate  to  carry  off  the  refuse  and  filth,  which  under 

certain  conditions  are  backed  onto  the  property  of  an  abutting 

owner,  the  municipality  is  chargeable  with  the  damages  resulting. 

HOPPHEIMER,  J. ;  MuRPHY,  J.,  and  HosEA,  J.,  concur. 

The  plaintiff  in  error  was  defendant  below  and  the  defendant 

in  error  was  plaintiff  below.    The  action  was  for  damtagjes  from 

overflow  of  a  sewer. 

The  petition  substantially  allej^ed  that  the  plaintiff  was  the 
owner  of  a  certain  dwelling  house  in  the  city  of  Cincinnati. 
That  the  defendant,  a  municipal  corporation,  maintained  a  sewer 
under  and  along:  the  street  adjacent  to  plaintiff's  property 
through  which  large  quantities  of  waste  and  surface  water  from 
the  streets  and  cellars  is  accustomed  to  find  escape,  and  with 
which  plaintiff's  cellar  communicates  by  drain.  Plaintiff  averred 
that  the  said  sewer  was  inadequate  to  receive  the  waste  and 
surface  water  which  accumulated  in  that  locality,  and  that 
said  city  failed  and  negleeted  to  construct  a  proper  sewer  'in 
said  street;  that  during  the  years  1895,  1896,  1897,  1898,  1899 
and  up  to  the  present  time,  during  large  rainfalls  said  sewer 
was  negligently  allowed  to  become  filled  with  dirt  and  rubbish, 


628  SUPERIOR  COURT  OF  CINCINNATI. 

City  of  Cincinnati  v.  Frey.  [Vol.  Ill,  N.  S. 

and  the  flow  of  water  impeded  and  unable  to  pass  oflf  through 
aaid  sewer  by  reason  of  its  incapacity,  and  thereby  filth  and 
oifensive  refuse  water  and  offal  from  various  substances  was 
sent  back  through  plaintiff's  said  drain  into  his  cellar,  and 
during  all  said  years  said  cellar  has  been,  by  reason  of  said  water 
90  sent  back,  flooded  at  times  of  rain,  and  kept  damp  and  un- 
healthy ait  all  times;  whereby  his  enjoyment  of  said  property 
has  been  diminished  and  the  value  lessened. 

The  answer  of  the  city  was  a  general  denial,  practically,  and 
also  set  up  the  plea  of  the  sta^tute  of  limitations,  as  to  certain 
years. 

A  general  verdict  was  returned  for  ithe  plaintiff  below,  and 
in  connection  with  the  general  verdict  the  jury  answered  certain 
interrogatories,  which  were  as  follows: 

Interrogatory  No.  1  was  propounded  on  behalf  of  the  de- 
fendant. 

**(1)  Was  the  injury,  if  any,  to  plaintiff's  property  caused 
by  the  inadequacy  of  the  sewer  or  catch-basin  to  carry  off  the 
surface  water  in  case  of  heavy  rains?    Answer.    Yes." 

The  plaintiff  also  submitted  interrogatories  to  the  jury,  which 
were  as  follows: 

**(2)  Was  the  injury,  if  any,  to  the  plaintiff's  property 
caused  by  the  inadequacy  of  the  Sixth  street  sewer  to  carry  off 
the  sewage,  refuse  and  filth  contained  therein  in  case  of  heavy 
rains?    Answer.    Yes. 

**  (3)  In  case  of  heavy  rains  during  the  four  years  prior  to 
the  bringing  of  this  action  was  the  plaintiff's  premises  flooded 
by  back  water  and  sewage  previously  discharged  into  said  Sixth 
street  sewer?    Answer.    Yes." 

A  motion  for  new  trial  was  duly  filed  by  the  defendant  be- 
low, assigning,  smorAg  other  causes,  failure  of  the  court  to 
direct  a  verdict  for  defendant  below  at  the  conclusion  of  plaint- 
iff's testimony.    The  motion  was  overruled. 

Defendant  below  also  filed  a  motion  for  judgment  notwith- 
standing the  general  verdict,  upon  the  answer  of  the  jury  to 
the  special  interrogatory  propounded  on  behalf  of  the  defendant. 
This  motion  was  overruled.    Judgment  was  entered  on  the  ver- 
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diet,  and  plaintiff  in  error  predicates  error  on  the  action  of  the 
court  as  referred  to. 

Plaintiff  in  error  failed  to  take  a  bill  of  exceptions  embody- 
ing all  lihe  evidence. 

Alfthough  the  petition  in  error  assigns  several  grounds  of  error, 
two  grounds  only  are  relied  on  in  argument  It  is  contended  by 
plaintiff  in  error  that  if  the  injury  for  which  the  plaintiff  in  the 
court  below  recovered  a  verdict  was  caused  by  the  insufficiency 
of  the  sewer  to  carry  off  the  surface  water  in  the  case  of  heavy 
rains,  the  plaintiff  can  not  recover  {Springfield  v.  Spence,  39 
Ohio  St.,  665).  And  that  the  answer  to  interrogatory  1  was 
inconsistent  with  the  general  verdict,  and  that,  therefore,  under 
Section  5202,  Revised  Statutes,  the  court  below  should  have 
rendered  judgment  for  defendant  below  notwithstanding  the 
general  verdict. 

It  is  further  contended  by  plaintiff  in  error  that  in  consider- 
ing the  motion  for  a  judgment,  notwithstanding  the  verdict, 
on  the  ground  that  the  answer  to  the  special  interrogatory  is 
inconsistent  with  the  general  verdict,  the  court  can  only  con- 
srider  such  interrogatory  and  its  answer  and  the  pleadings. 
Reliance  for  this  proposition  is  had  on  McCoy  et  al,  Trustees,  v. 
Jones,  61  Ohio  St.,  119.  A  careful  reading  of  that  case,  how- 
ever, reveals  that  the  motion  referred  to  in  that  case,  is  the 
motion  provided  under  Section  5328,  Revised  Statutes,  which 
is  as  follows : 

**When  upon  the  statements  in  the  pleadings  one  party  is 
entitled  by  law  to  judgment  in  his  favor,  judgment  shall  be 
rendered  by  the  court  although  the  verdict  has  been  found 
against  such  party." 

Before  the  passage  of  the  code  a  motion  for  judgment  non 
obstante  veredicto  was  purely  a  plaintiff's  remedy  {Bwdiing- 
ham  V.  McCrackeii,  2  Ohio  St.,  287).  Since  the  adoption  of  the 
code  however  the  substance  of  a  motion  non  ohsta7ite  veredicto 
and  of  a  motion  in  arrest  of  judgment  (a  defendant's  remedy) 
was  carried  into  the  code  under  Section  5328.  McCoy  et  al, 
Trustees,  v.  Jones  simply  holds  that  in  disposing  of  motions 
under  that  section  the  court  should  cons-ider  the  ** statements 
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in  the  pleadings*'  and  that  the  record  outside  of  the  '* statements 
in  the  pleadings"  should  not  be  considered-  by  the  court.  In 
considering  the  motion  filed  by  defendant  below  for  judgment 
because  of  inconsistency  in  the  interrogatories,  the  court  was 
not  bound  to  a  consideration  of  the  pleadings  and  the  alleged 
inconsistent  interrogatory  only.  Section  5202,  Revised  Statutes, 
provides : 

**When  the  special  finding  of  facts  is  inconsdsfcent  with  the 
general  verdict  the  former  shall  control  the  latter  and  the  court 
may  give  judgment  accordingly.*' 

Now  the  Indiana  code  is  precisely  similar  to  our  own,  and 
our  circuit  court,  after  reviewing  the  Indiana  authorities  at 
some  length,  concludes  that  the  general  verdict  must  prevail 
if  reconcilable  with  the  answers  to  the  sx>ecial  interrogatories 
upon  any  state  of  facts  provable  under  the  issues  in  the  case. 
Toledo  Elec.  St.  Ry.  Co.  v.  Bateman,  16  C.  C,  162. 

In  Indiana  &  St.  Louis  R.  R.  Co.'v.  Stout,  Admr.,  53  Ind.,  143, 
it  was  said: 

**  Judgment  will  not  be  directed  against  a  party  in  whose  favor 
a  general  verdict  has  been  rendered  unless  the  antagonism  of  an- 
swers to  special  interrogatories  is  such  that  the  special  findings 
can  not  on  any  hypothesis  be  reconciled  with  the  general  ver- 
dict." 

The  court  therefore  must  consider  all  the  interrogatories  and 
the  answers  thereto  taken  together,  and  they  must  be  read  as  a 
whole,  and  any  reasonable  hypothesis  will  be  indulged  in  in 
order  to  reconcile  the  answers  to  the  special  interrogatories  with 
the  general  verdict.  **  Every  reasonable  presumption  will  be 
indulged  in  favor  of  the  general  verdict."  Lassiter  v.  Jackman, 
88  Ind.,  118. 

Reading  these  interrogatories  and  answers  together  and  in 
view  of  the  facts  in  the  case,  was  there  then,  such  glaring  in- 
consistency as  to  warrant  judgment  for  the  city  ?  Or  was  there 
any  inconsistency? 

The  petition,  which  is  substantially  set  out  above,  is  somewhat 
loosely  drawn,  it  is  true,  but  nevertheless  it  states  a  legal  cause 
of  action  sufficient  to  support  a  verdict.    See  Dillon  on  Municipal 
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Corporations,  4th  Ed.,  Sections  1047,  1048  and  1049,  and  cases 
cited.  The  gist  of  the  complaint  was  negligence  in  the  city.in 
permitting  one  of  its  sewers  to  become  obstructed  or  to  remain 
in  such  a  condition  as  under  conditions  to  cause  a  back  flow  of 
sewage  on  to  defendant  in  error's  property. 

Such  a  state  of  facts  is  to  be  distinguished  from  the  facts  in 
Springfield  v.  Spence,  supra.  In  that  case  the  court  held  that  there 
was  no  liability  for  failure  to  provide  drainage  for  surface 
water,  for  that  was  a  failure  to  exercise  a  duty  purely  judicial 
in  its  nature.  Under  the  state  of  facts  here  presented,  however, 
there  was  a  failure  of  ministerial  duty  on  defendant's  part  to 
keep  its  sewer  in  proper  condition.  For  the  breach  of  such  a 
duty  there  is  a  corn^ponding  liability.  See  Dillon  on  Munici- 
ipal  Corporations,  supra. 

While  it  may  seem  that  the  special  interrogatory  propounded 
by  defendant  below  (plaintiff  in  error),  with  its  answer,  is 
inconsistent  with  the  gcuieral  verdict,  still,  when  this  interro- 
gatory and  its  answer  is  read  in  conjunction  with  the  special 
interrogatories  propounded  by  plaintiff  below,  and  the  answers 
thereto,  it  will  be  apparent  that  there  is  no  such  antagonism 
and  irreconcilable  inconsistency  betv\'een  the  special  findings 
and  the  general  verdict  as  to  cause  the  former  to  control. 

It  is  true  the  jury  found  in  answer  to  the  interrogatory  of 
plaintiff  in  error,  that  the  injury  was  caused  by  the  insuflficiency 
of  the  sewer  to  carry  off  surface  water  in  the  case  of  heavy 
rains,  but,  as  it  also  found  the  injury  was  caused  by  the  in- 
ade(iuacy  of  the  Sixth  street  xewer  to  carry  off  sewa'ge,  refuse 
and  filth  contained  therein,  in  case  of  heavy  rains,  and  that 
during  the  four  years  prior  to  the  ins^ttitution  of  the  suit 
plaintiff's  property,  in  case  of  heavy  rains,  was  flooded  by 
hack  wash  and  sewage  previously  discharged  in  the  city  sewer, 
it  seems  clear  to  us  that  smch  findings  support  the  contention 
of  defendant  in  error,  viz.,  that  the  city  was  negligent  in  suf- 
fering a  condition  to  exist,  which  caused  back  flow  of  sewage 
and  filth  on  the  property  of  defendant  in  error.  In  other  words, 
both  the  general  verdict  and  the  interrogatories  seem  to  us  in 
every  eense  consistent  and  responsive  to  the  charge  of  negli- 
gence averred  in  the  petition. 
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The  mere  fact  that  the  sewer  in  addition  to  its  being  inadequate 
to  carry  off  the  refuse  and  filth,  which  refuse  and  filth  under  cer- 
tain conditions  backed  onto  the  property  of  defendant  in  error, 
was  also  of  insufficient  capacity  to  carry  off  the  surface  water 
in  case  of  heavy  rains,  did  not  render  defendant's  liability  any 
less. 

In  view  of  the  foregoing  we  are  of  the  opinion  that  the  an- 
swers to  the  interrogatories  read  as  a  whole,  indicate  that 
the  jury  clearly  intended  to  find  and  did  find  the  city  guilty  of 
negligence  in  suffering  a  state  of  facts,  whereby  a  sewer  used 
for  carrying  off  sewage  was  so  maintained  that  at  times  the 
sewage  backed  onto  the  property  of  defendant  in  error. 

We  find  no  inconsistency  between  the  answers  to  the  in- 
terrogatories and  the  general  verdict.  This  being  so,  we  con- 
clude that  the  court  below  did  not  err  in  overruling  the  motion 
for  judgment  filed  by  the  city. 

We  are  likewise  of  opinion  that  the  motion  for  new  trial 
was  properly  overruled. 

Finding  no  other  error  prejudicial  to  plaintiff  in  error,  the 
judgment  below  will  be  affirmed  with  costs. 

Albert  H.  Morrill,  Assistant  City  Solicitor,  for  plaintiff  in 
error. 

John  C.  Healy,  for  defendant  in  error. 
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PASSENGER  ON  STREET  CAR  INA/RED  IN  COLLISION. 

(Superior  Court  of  Cincinnati,  General  Term.] 

The  Cincinnati  Traction  Company  v.  John  Baron  and  C. 
Crane  &  Company. 

Decided,  January,  1906. 

Negligence — Injury  to  Passenger  on  Traction  Car — Extent  of  Injuries — 
Pleading — Intoxication  of  Motorman — Charge  of  Court — Highest 
Degree  of  Care — Dismissal  of  Co-defendant. 

1.  In  an  action  for  damages  on  account  of  injury  to  a  street  car  passen- 

ger in  collision  with  a  wagon,  an  averment  in  the  petition  that  the 
motorman  negligently,  carelessly  and  unsklllfully  permitted  his  car 
to  run  into  the  wagon,  is  sufficiently  broad  to  make  competent  tes- 
timony to  the  effect  that  the  motorman  was  in  a  state  of  intoxi- 
cation five  hours  before  the  accident  occurred. 

2.  While  instructions  to  the  jury  on  abstract  propositions  of  law  is 

open  to  technical  objection,  such  instruction  is  not  necessarily 
prejudicial,  and  was  not  prejudicial  in  this  case, 
o.  What  the  court  said  to  the  jury  in  this  case  as  to  "highest  degree  of 
care"  is  not  open  to  criticism,  inasmuch  as  to  have  said  anything 
less  would  have  made  what  was  said  merely  an  instruction  on  or- 
dinary care,  and  it  can  not  be  said  that  repetition  of  the  degree  of 
care  required  was  erroneous  as  the  repetition  of  the  substance 
of  this  portion  of  the  charge  can  not  be  said  to  have  been  clearly 
unnecessary,  or  made  for  the  purpose  of  emphasis  or  to  influence 
the  decision  of  the  jury. 

4.  Where  testimony  tends  to  show  that  there  was  some  pecuniary  In- 

jury to  the  plaintiff  from  loss  of  time  and  diminished  earning 
capacity,  it  is  not  improper  to  instruct  the  jury  upon  that  subject. 

5.  Where  in  such  a  case  the  company  owning  the  wagon  is  madft  a  party 

defendant,  the  granting  of  a  motion  to  dismiss  this  party  from  the 
case  is  not  a  matter  of  which  the  traction  company  can  complain 
inasmuch  as  the  liability  of  the  defendants.  If  any,  was  separate  as 
well  as  joint. 

HOPPHEIMER,  J. ;  HosEA,  J.,  and  LiTTLEPORD,  J.,  concur. 

This  was  a  proceeding  in  error.  The  action  below  was  for 
personal  injuries,  and  was  brought  by  John  Baron  against  the 
plaintiff  in  error  and  C.  Crane  &  Co.  Plaintiff  on  the  day 
of  the  alleged  injury  was  a  passenger  on  one  of  the  cars  of  the 
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plaintiflf  in  error,  and  while  the  ear  in  which  he  was  seated 
was  proceeding  east  on  Eastern  avenue  in  the  city  of  Cincin- 
nati, a  car  struck  one  of  the  wagons  of  C.  Crane  &  Co.,  throwing 
the  plaintiff  violently  to  the  floor,  by  reason  of  which  he  claims 
to  have  suffered  injuries.  General  denials  were  filed  by  both 
defendants.  At  the  close  of  plaintiff's  testimony  defendant, 
C.  Crane  &  Company,  moved  to  be  dismissed.  Motion  was 
granted  over  the  objection  and  exception  of  plaintiff  in  error. 
The  cause  proceeded  against  plaintiff  in  error,  and  resulted  in  a 
verdict  for  $1,500.  Judgment  was  in  due  course  pronounced 
on  said  verdict,  and  a  reversal  of  the  same  is  now  sought. 

There  are  several  assignments  of  error.  It  is  claimed  that 
there  was  no  evidence  to  show  negligence  on  the  part  of  plaintiff 
in  error;  that  there  was  no  evidence  to  show  that  plaintiff  be- 
low was  injured  as  claimed;  that  there  was  error  in  admitting 
certain  testimony  as  to  the  intoxication  of  the  motorman  at  noon 
on  the  day  of  the  accident;  that  there  was  error  in  giving  and 
refusing  certain  special  charges  and  error  in  the  general  charge. 

With  regard  to  the  errors  first  mentioned,  as  there  was  testi- 
mony tending  to  show  a  breach  of  duty  on  defendant's  part, 
and  also  that  the  injury  was  occasioned  in  the  manner  claimed, 
thus  warranting  the  action  of  the  jury,  the  verdict  can  not  be 
disturbed. 

Nor  do  we  think  there  was  error  in  admitting  testimony  as 
to  the  intoxication  of  the  motorman.  The  witness  was  permitted 
to  testify  that  the  motorman  was  in  a  state  of  intoxication  about 
noon  on  the  day  of  the  accident.  The  accident,  it  seems,  oc- 
curred about  five  o'clock  of  the  same  day.  It  is  claimed  that 
this  testimony  was  incompetent  because  there  is  no  allegation  in 
the  petition  of  general  incompetency  of  the  motorman,  to  the 
knowledge  of  the  defendant  company;  also  that  the  testimony 
was  too  remote.  The  charge  in  the  petition,  it  will  be  noted, 
is,  that  the  motorman  negligently,  carelessly  and  unskillfully 
permitted  his  car  to  run  into  the  wagon.  This  averment  is 
sufficiently  broad  to  make  the  testimony  as  to  the  physical  con- 
dition of  the  motorman  before  and  at  the  time  of  the  accident 
relevant,  and  this  is  especially  so  if  it  is  sought  to  show  that  his 
physical  condition  was  affected  by  his  own  wrongful  act.    Sup- 
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pose  plaintiff  below  had  attempted  to  show  that  the  motorman's 
lack  of  care  grew  out  of  the  fact  that  he  was  a  drinking  man 
and  that  the  lack  of  care  was  attributable  to  the  effects  of  drink. 
Such  were  the  facts  in  Ryne  v.  Railway  Company,  19  N.  Y. 
Supp.,  218,  219,  and  it  was  said: 

*  *  The  fact  that  the  driver  drank  at  the  liquor  store  just  before 
starting  out  on  the  trip,  was  admissible  as  bearing  on  the  driver's 
condition  at  the  time  of  the  accident.  The  effects  of  drinking 
are  not  so  transitory  as  to  make  such  testimony  irrelevant.'' 

Intoxication  influences  a  peculiar  condition  of  the  body  and 
faculties  (Wigraore  on  Evidence)  and  where  intoxication  is 
shown  a  short  time  before  an  alleged  negligent  act  complained 
of,  the  evidence  becomes  admissible,  because  it  may  have  a  ten- 
dency to  prove  a  lack  of  care.  In  Wright,  Administrator,  v. 
The  City  of  Crawfordsville,  it  was  said: 

**A  portion  of  this  evidence  went  to  show  that  the  decedent 
only  a  few  hours  before  this  accident  was  intoxicated.  This 
was  proper  as  tending  to  pcove  that  the  deceased  was  intoxi- 
cated when  he  drove  into  the  ditch,  and  therefore  did  not  exer- 
cise due  care."  Wright  v.  The  City  of  Crawfordsville,  142  Ind., 
636,  642,  643;  RJnjner  v.  The  City  of  Menasha,  107  Wis.,  206, 
209;  Wigmore  on  Evidence,  Section  85,  and  cases  cited. 

The  petition  alleges  that  the  traction  company  operated  and 
ran  its  cars  at  an  extremely  high  rate  of  speed  along  Eastern 
avenue,  and  that  the  motorman  in  charge  of  said  car  did  not 
attempt  to  avoid  running  into  said  wagon,  or  to  slacken  the  speed 
of  said  car,  but  negligently,  carelessly  and  unskillfully  per- 
mitted said  car  to  continue  at  a  high  rate  of  speed  until  it 
struck  the  wagon.  Such  being  the  negligence  complained  of, 
it  is  claimed  that  the  court  below  erred  in  its  general  charge, 
where  it  said — 

**It  was  the  duty  of  the  defendant  to  have  placed  in  charge 
of  its  car  a  person  skilled  in  the  knowledge  and  rules  apper- 
taining to  the  safe  operation  of  the  car." 

Also  the  following — 

'*And  while  the  law  does  not  require  any  particular  form  of 
equipment  or  any  particular  appliances  for  the  regulation  of 
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speed  of  its  cars,  or  for  checking  their  movement,  it  does  re- 
quire safe  appliances  and  proper  skill  in  the  person  operating 
the  car,  so  as  to  perform  their  particular  functions." 

The  claim  is  that  these  instructions  injected  into  the  case 
two  distinct  issues  not  warranted  by  the  pleadings;  an  issue  as 
to  general  incompetency  of  the  motorman,  and  another,  as  to 
the  character  of  the  appliances.  This  is  claimed  to  be  error 
on  authority  of  Traction  Company  v.  Forest,  73  0.  S.  But  in 
that  case,  however,  the  issue  of  contributory  negligence  was 
wrongfully  injected  into  the  case,  and  the  Supreme  Court  was 
of  the  opinion  because  of  instructions  upon  contributory  negli- 
gence, that  the  jury  may  have  implied  or  inferred  that  the 
traction  company  was  negligent.  In  the  case  at  bar,  while  it 
may  not  be  technically  accurate  for  the  court  in  its  general 
charge  to  announce  the  rules  complained  of,  yet  it  is  apparent 
that  they  were  merely  stated  in  a  general  way,  as  illustrative 
of  correct  principles,  and  as  there  was  no  e\adence  with  respect 
to  said  charges,  we  do  not  think  the  jury  could  have  been  mis- 
led, and  that  the  instructions  amounted  simply  to  instructions 
on  an  abstract  proposition  of  law.  This  has  been  held  not 
prejudicial  error.  P.,  C,  C.  &  St,  L.  Ry.  Co,  v.  Bemis,  1  N.  P. — 
N.  S.,  112,  affirmed  without  report,  71  O.  S.,  539.  See  also 
Cressinger  v.  Welch,  15  Ohio,  156,  190;  Albatross  v.  Wayne,  16 
Ohio,  513 ;  Creed  v.  Commercial  Bank,  11  Ohio,  489 ;  Schneider 
V.  Hosier,  21  0.  S.,  98,  113;  Railway  Co.  v.  Hastings,  136  111., 
251. 

In  the  latter  case  it  was  held : 

* '  The  giving  of  an  instruction  containing  a  correct  proposition 
of  law  not  predicated  upon  evidence  introduced  in  the  trial,  will 
not,  as  a  general  rule,  be  such  error  as  to  call  for  a  reversal; 
such  an  instruction  ought  not  to  reverse  unless  it  appears  from 
the  record  that  the  party  was  in  some  manner  prejudiced  by 

As  already  stated,  the  evidence  adduced  at  the  trial  was 
wholly  in  support  of  the  particular  acts  of  negligence  specifi- 
cally and  particularly  averred  in  the  petition.  After  reading 
the  record,  we  can  not  see  how  the  jury  could  possibly  have 
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been  misled  or  suffered  any  prejudice,  because  the  court  in  its 
general  charge  adverted  to  the  general  rules  above  pointed  out. 
For  the  same  reasons,  we  think  that  the  giving  of  Special  Charge 
No.  2  in  the  record,  which  was  a  definition  of  the  highest  degree 
of  care,  was  not  erroneous. 

It  is  claimed,  also,  that  the  court  in  its  charge  failed  to  prop- 
erly define  the  degree  of  care  exacted  of  defendant  below,  inas- 
much as  it  failed  to  limit  the  ** highest  degree  of  care"  to  **such 
care  as  is  consistent  with  the  practical  operation  of  the  road." 
And  it  is  also  claimed  that  the  court  erred  to  the  prejudice 
of  plaintiff  in  error,  because  in  its  general  charge  it  several 
times  repeated  that  part  of  the  charge  wherein  the  **  highest 
degree  of  care"  was  referred  to.  In  8  O.  S.,  570,  584,  the 
Supreme  Court  said: 

**We  have  had  occasion  to  remark  that  the  bill  of  exceptions 
is  to  receive  a  reasonable  and  not  a  hypercritical  construction, 
that  the  series  of  instructions  should  be  taken  together." 

And  it  also  seems  that  the  charge  must  be  construed  as  a 
whole.  See  liailway  v.  Widdcn,  2  C.  C. — N.  S.,  544;  Rupp  v. 
Shaffer,  21  C.  C,  643;  Ohio  &  Indiana  Torpedo  Co.  v.  Fishburn, 
61  O.  S.,  608;  Mojirocvillc  v.  Weihl,  13  C.  C,  689. 

Reading  the  instructions  together,  and  the  charge  as  a  whole, 
we  think  the  jury  was  fairly  instructed  as  to  the  degree  of  care 
exacted  of  the  defendant,  traction  company.  While  the  degree 
of  care  to  be  exercised  was  not  limited  precisely  in  the  manner 
claimed  by  plaintiff  in  error,  a  glance  at  the  charge  will  show 
that  the  court  did  endeavor  to  qualify  its  definition  of  the 
''highest  degree  of  care,"  so  4is  to  distinctly  impress  upon  the 
jury  that  the  traction  company  was  in  no  sense  the  insurer 
of  the  safety  or  of  the  life  of  the  passenger.  Special  charge  No. 
1  was  as  follows : 

'*Said  railways  are  public  carriers.  It  is  their  duty  as  com- 
mon carriers  of  passengers,  to  use  the  highest  degree  of  care 
to  the  passengers.  They  must  use  the  utmost  care  that  they  can 
use  under  the  circumstances,  and  in  view  of  the  character  of  the 
mode  of  conveyance  adopted,  reasonably  to  guard  against  acci- 
dents and  consequent  injuries,  and  if  they  neglect  to  do  so,  they 
are  to  be  held  strictly  responsible  for  all  consequences  which 
flow  from  such  neglect." 
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In  the  general  charge  the  court  says: 

**An(i  it  was  in  this  connection  the  duty  of  the  traction 
company  not  to  expose  the  plaintiff  to  any  hazard,  that  reasona- 
ble care  and  diligence  could  have  avoided.  The  standard  of 
care  required  of  both  parties  is  that  of  a  prudent  man,  ^nd  the 
jury  may  ask  the  question  in  the  consideration  and  determining 
of  matters  of  responsibility,  what  ought  a  prudent  man  to  have 
done  under  the  same  or  similar  circumstances.*' 

As  already  stated  in  another  part  of  the  court's  charge  it 
said  that  the  company  was  not  the  insurer,  and  here  we  find 
the  court  saying  that  although  the  carriers  must  use  the  ut- 
most care,  it  is  the  utmost  care  under  the  circumstances  in  view 
of  the  mode  of  conveyance  adopted,  to  reasonably  guard  against 
accidents. 

There  is  objection  also  because  the  court  failed  to  qualify 
the  word  ** prudent"  by  the  word  ** ordinarily. "  This  was  not 
erroneous  (see  Railway  v.  Murray,  53  0.  S.,  570).  It  is  also 
claimed  that  inasmuch  as  the  court  used  the  words  **a  prudent 
man"  that  the  jury  could  have  selected  for  their  standard  the 
most  prudent  man  in  the  world.  We  hardly  think  that  this  is 
a  fair  criticism.  The  court  was  speaking  of  the  care  required 
of  carriers  generally,  and  it  is  hardly  possible  the  jury  could 
have  thought  that  the  reasonable  care  spoken  of,  referred  to  the 
most  prudent  carrier  in  the  world.  Without  being  hypercritical, 
but  placing  a  reasonable  construction  upon  the  charge  as  we  are 
required  to  do,  we  think  the  general  and  special  charge  fairly 
defined  the  ** highest  degree  of  care"  required  of  the  defendant 
below.  Anything  less  would  practically  amount  to  an  instruc- 
tion on  ordinary  care. 

As  to  the  claim  that  the  court  erred  because  it  repeated  that 
part  of  the  charge  referring  to  the  degree  of  care  exacted,  we  can 
not  say  that  the  repetition  was  clearly  unnecessary,  or  that  it 
was  made  by  way  of  emphasis,  or  for  the  purpose  of  influencing 
the  jury's  decision,  consequently  the  claim  that  the  repetition 
was  erroneous  is  not  tenable.  See  Railway  Co.  v.  M  or  eland, 
12  0.  C.  D.,  612,  Syl.  5. 

Certain  special  charges  were  requested  by  plaintiff  in  error 
with  reference  to  the  measure  of  damages.    These  were  refused 
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by  the  court,  and  the  substance  of  the  same  correctly  given  in 
the  general  charge. 

But  the  plaintiff  in  error  claims  that  there  was  no  testimony 
in  the  case  to  show  that  the  plaintiff  lost  any  time  as  a  result 
of  the  accident,  or  that  his  earning  capacity  was  diminished  in 
the  slightest  degree.  In  other  words,  he  claims  that  there  was 
a  total  failure  of  proof  in  this  regard,  and  instead  of  permitting 
the  jury  to  speculate  upon  this  question,  upon  which  it  is 
claimed  there  was  no  evidence,  it  was  the  duty  of  the  court  to 
instruct  the  jury  that  there  could  be  no  recovery  on  account 
of  these  elements.  In  the  court's  general  charge,  he  distinctly 
says,  referring  to  loss  of  time  and  diminished  earning  capacity : 

**  Unless  loss  be  shown  by  the  testimony,  no  recovery  could, 
as  under  this  item,  be  found  by  the  jury.'' 

If,  then,  the  jury  concluded  that  there  was  no  loss  in  that 
regard,  they  could  have  rendered  no  damages  on  that  account. 
We  are  of  the  opinion,  however,  that  the  record  does  tend  to 
show  that  there  was  some  pecuniary  injury  on  account  of  loss 
of  time  and  diminished  earning  capacity.  At  page  5  of  the 
record,  plaintiff  below  testified  that  the  next  day  after  the  acci- 
dent, the  injury  commenced  getting  worse  and  he  had  to  go  home 
from  his  work.  At  pages  8,  9,  10,  13  and  45  he  testifies  that 
proper  attention  to  his  business  compelled  him  to  help  unload 
material,  do  a  great  deal  of  w^alking,  and  help  at  work  on  the 
pile  driver.  At  pages  9,  11  and  15  he  says  that  on  account  of 
the  injury,  he  was  obliged  to  give  up  his  business  of  contracting 
for  a  period  of  nearly  two  years.  In  Watson  on  Damages  for 
Personal  Injury,  Section  503,  it  is  said: 

**It  is  not  necessary  to  establish  definite  pecuniary  value  of 
this  earning  capacity,  or  to  prove  the  extent  of  the  actual  pecu- 
niary loss.  It  is  believed  only  requisite  to  make  it  appear  that 
plaintiff  was  in  possession  of  powers  and  faculties  available  for 
money  earning  purposes,  and  the  extent  to  which  these  powers 
and  faculties  have  been  destroyed  or  impaired.''  See  also 
Fisher  v.  Jansen,  128  Ills.,  549. 

In  Voorhiss  on  Damages,  pages  54,  55,  it  is  said : 

**  Where  the  plaintiff  is  engaged  in  a  business,  and  the  time 
lost  from  it  can  not  be  well  ascertained  by  reason  of  the  non- 
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existence  of  any  rule  to  measure  it,  the  jury,  from  all  the  facts 
before  them,  may  in  their  discretion  award  him  an  amount 
sufficient  for  a  reasonable  compensation  for  time  so  lost."  See 
also  Watson  on  Damages,  Section  514,  and  Railway  v.  Varices 
41  S.  W.  Reporter,  167. 

It  is  also  claimed  that  the  court  erred  in  refusing  to  give 
for  defendant  below  the  following  special  charge : 

**If  you  find  the  plaintiff  did  not  receive  the  injuries  com- 
plained of  as  a  result  of  the  accident  in  question,  then  I  charore 
you,  your  verdict  must  be  for  defendant,  even  though  you  find 
that  plaintiff  was  injured.'^ 

On  reading  the  court's  general  charge,  however,  we  find 
that  this  charge  was  substantially  given  at  page  301  of  the 
record,  where  the  court  states: 

**0r,  reaching  the  conclusion  that  the  injury  complained 
of  was  not  the  result  of  the  negligent  conduct  of  the  defendant 
company  *  *  *  it  would  be  your  duty  to  find  for  the  de- 
fendant, Cincinnati  Traction  Co.'' 

Finally,  was  there  error  prejudicial  to  plaintiff  in  error,  as 
to  the  dismissal  of  co-defendant,  C.  Crane  &  Company?  At 
the  conclusion  of  plaintiff's  testimony,  co-defendant,  C.  Crane 
&  Company,  moved  to  be  dismissed.  The  motion  was  granted. 
It  is  unnecessary  to  decide  whether  that  motion  was  correctly 
granted,  as  the  plaintiff  below  does  not  complain.  The  liability, 
if  any,  of  these  defendants,  was  separate  as  well  as  joint,  and 
plaintiff  in  error  can  not  complain  of  the  action  of  the  court 
below,  since  its  rights  were  in  no  way  affected.  Wallace y  Admx., 
V.  Railroad  Company,  36  App.  Div.  (N.  Y.),  57. 

For  the  reasons  above  given,  we  are  of  opinion  that  there 
was  no  error  prejudicial  to  plaintiff  in  error,  and  the  judgment 
is  accordingly  affirmed,  with  costs,  and  it  is  so  ordered. 

G.  H.  Warrington  and  T,  B,  Parion,  Jr.,  for  plaintiff  in  error. 

F.  L.  Hoffman,  for  defendant  in  error. 

O'Hara  &  Jordan,  for  C.  Crane  &  Co. 
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COMMITMENT  OP  CONTUMAOOUS  WITNESS. 

[Common  Pleas  Court  of  Franklin  County.] 

In  the  Matter  of  the  Application  op  Avery  C.  Lowe  for 
A  Writ  op  IIabe^vs  Corpus. 

Decided,  October  24,  1905. 

Witness — Right  of,  to  Refuse  to  Testify — Where  the  Disclosure  Would 
Tend  to  Incriminate — Witness  the  Sole  Judge — Burden  on  Sheriff 
to  Show  Legality  of  Commitment — Liability  of  Witness  to  Suit  for 
Damages — Habeas  Corpus. 

1.  The  rule  in  Ohio  that  a  witness,  refusing  to  answer  on  the  ground 

that  the  disclosure  will  incriminate  him,  is  himself  the  sole  judge 
as  to  whe'ther  such  is  the  fact,  is  subject  only  to  the  further  rule 
that  the  party  aggrieved  may  prove,  if  he  can,  in  an  action  for  dam- 
ages, that  the  reason  given  was  false  and  the  refusal  to  testify 
willful. 

2.  Where  a  witness  who  has  refused  to  answer,  on  the  ground  that  he 

might  thereby  incriminate  himself,  is  committed  as  contumacious, 
the  burden  is  upon  the  sheriff  to  show  that  the  commitment  was 
legal.       V 

3.  Inasmuch  as  there  are  crimes  in  which  proof  of  agency  Is  necessary 

to  conviction,  a  court  will  not  hold  that  a  witness  has  been  legally 
committed  for  contempt  in  refusing  to  answer  a  question  as  to 
whether  he  was  the  agent  of  a  certain  bridge  company  during  a 
certain  period,  where  there  is  nothing  in  the  record  showing  the 
nature  of  the  action  in  which  the  witness  is  being  examined. 

Bigger^  J. 

Plaintiff  in  his  petition  represents  that  he  is  unlawfully 
restrained  of  his  liberty  by  George  J.  Karb,  Sheriff  of  Frank- 
lin County,  Ohio,  and  he  attaches  to  his  petition  a  copy  of  the 
commitment  and  cause  of  detention.  He  avers  that  the  re- 
strain is  without  legal  authority  and  contrary  to  law,  in  that 
the  petitioner  is  not  guilty  of  any  offense  against  the  laws  of 
the  United  States  or  the  state  of  Ohio,  authorizing  or  justify- 
ing such  restraint,  and  that  the  notary  making  the  commitment 
was  without  authority  of  law  to  make  the  same.  The  writ  hav- 
ing issued,  the  sheriff  makes  the  following  returns : 
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**  Court  of  Common  Pleas,  Franklin  County,  Ohio.  In  re 
Avery  C.  Lowe,  ex  parte,  Habeas  Corpus,  No.  5086.  George 
J.  Karb  now  eomea  and  states  that  he  is  the  duly  elected  and 
qualified  sheriff  of  Franklin  County,  Ohio,  and  produces  the 
body  of  Avery  C.  Lowe,  in  obedience  to  a  writ  of  habeas  corpus 
Iheretofore  attached,  and  states  that  on  the  16th  day  of  Octo- 
ber, 1905,  as  said  sheriff  he  took  into  his  custody  said  Avery  C. 
Lowe  in  obedience  to  a  certain  order  of  eommitment  that  they 
received  by  him,  a  copy  of  which,  marked  Exhibit  A,  is  hereto 
attached  and  made  a  part  hereof;  and  then  when  said  writ 
of  habeas  corpus  was  served  upon  him,  he  held  said  Avery  C. 
Lowe  in  obedience  to  said  order  of  commitment.  George  J. 
Karb,  Sheriff,  Franklin  County,  Ohio." 

Exhibit  A,  attached  to  the  return,  is  as  follows: 

*^To  George  J.  Karb,  Sheriff  of  Franklin  County: 

' '  Whereas,  on  the  12th  day  of  October,  1905,  in  a  certain  action 
then  and  still  pending  in  the  Common  Pleas  Court  of  Sandusky 
County,  in  said  state,  wherein  the  State  of  Ohio,  ex  rel  Cora  P. 
Briggs,  etc.,  is  plaintiff,  and  Henry  Hughes  et  al,  are  defend- 
ants the  undensigned  George  W.  Bope,  a  notary  public  in  and 
for  Franklin  county,  Ohio,  in  said  state,  at  his  office  in  the  city 
of  Columbus,  in  said  county  and  state,  at  the  request  of  said 
plaintiff  and  on  his  behalf  was  taking  the  depositions  of  wit- 
nesses in  said  action,  and  A.  C.  Lowe,  a  resident  of  said  county 
of  Franklin  then  and  there  appeared  as  a  witness  in  behalf  of 
said  plaintiff  and  was  sworn  and  examined,  and  upon  his  said 
examination  as  a  witness  and  while  his  deposition  was  then  and 
there  being  taken,  and  for  the  purpose  of  making  answer  to 
the  same  a  part  of  said  deposition,  the  following  question  was 
put  to  him  by  H.  C.  DeRan,  counsel  for  said  plaintiff,  to-wit: 
*Were  you  representing  any  bridge  company  which  was  doing 
business  in  any  county  in  the  state  of  Ohio,  during  the  period 
from  January  1st,  '98,  to  January  1st,  1901?'  And  the  said  A. 
C.  Lowe  then  and  there  refused  to  answer  the  said  question  last 
mentioned  on  the  ground  that  the  answer  thereto  might  tend 
to  incriminate  him;  and  thereupon  the  undersigned  ordered 
the  said  A.  C.  Lowe  to  answer  said  question,  which  he  again 
refused  to  do  for  the  same  reason,  and  the  undersigned  then  and 
there  for  the  said  contempt  of  said  A.  C.  Lowe  in  so  refusing 
to  answer  said  question,  ordered  and  adjudged  that  he  be  im- 
prisoned in  the  county  jail  of  said  county  of  Franklin  until  he 
submits  to  testify  in  the  premises.  You  are  therefore  ordered 
to  arrest  and  commit  the  body  of  said  A.  C.  Lowe  to  the  jail 
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of  said  county  of  FrankJin,  there  to  remain  until  he  shall  sub- 
mit to  testify  flis  aforesaid,  and  of  this  order  make  lawful 
service  and  due  return. 

**  Given  under  my  hand  and  official  seal  this  11th  day  of 
October,  1905. 

**  George  W.  Bope, 
^^ Notary  Public  in  and  for  Franklin  County,  Ohio." 

To  this  return  of  the  sheriff  the  petitioner  demurs.  The  first 
business  in  any  county  in  the  state  of  Ohio,  during  the  period 
privilege  of  the  witness  to  refuse  to  answer  any  question  put 
to  him  on  the  ground  that  the  same  may  tend  to  incriminate 
him.  It  was  a  favorite  m^xim  of  the  common  law  that  nemo 
tenetur  seipsum  accusare.  This  rule  that  no  man  should  be  re- 
quired to  incriminate  himself  had  its  origin  in  the  common  law 
in  the  popular  practices  against  the  inquisitorial  methods  em- 
ployed in  many  countries  to  extort  confessions  from  those  sus- 
pected of  crime.  This  principle  which  was  but  a  rule  of  evi- 
dence in  England,  took  the  higher  form  in  this  country  of  a 
constitutional  guaranty  alongside  the  writ  of  habeas  corpus, 
the  right  to  jury  triad,  freedom  from  unreasonable  searches?  and 
seizures  and  cons+Uutional  guaranties;  for  the  protection  of 
personal  rights  and  liberties  to  the  people.  While  there  is 
some  apparent  conflict  of  authority  as  to  the  extent  of  this  priv- 
ilege and  the  circumstances  under  which  it  may  be  invoked,  I 
think  the  question  in  this  state  has  not  any  uncertainty,  but 
must  be  regarded  as  settled  by  the  decision  in  Warner  v.  Lucas, 
10th  Ohio,  336.    The  syllabus  is : 

**The  witness  is  not  bound  to  answer  any  question  that  will 
directly  or  indirectly  criminate  himself,  although  in  sudi  case 
the  witness  is  his  own  judge,  yet  he  is  liable  to  an  action  by 
the  party  if  his  refusal  to  testify  be  willful  and  his  excuse 
iai»e.*' 

That  was  an  action  brought  by  one  who  claims  to  have  been 
injured  by  his  refusal  to  testify — an  action  for  damages.  It 
was  sought  to  prove  what  the  questions  were  which  were  pro- 
pounded to  the  witness  and  which  he  refused  to  answer,  and  also 
to  prove  that  any  answer  which  he  might  have  made  could  not 
possibly  tend  to  incriminate  him.    This  the  trial  court  refused  to 
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allow  on  the  ground  that  the  witness  was  the  sole  judge  a.s 
to  whether  or  not  his  answers  would  incriminate  him.  And  this 
the  court  held  to  be  the  true  ruling  in  so  far  as  the  witness  was 
concerned,  but  that  another  rule  was  to  be  applied  in  an  action 
brought  to  recover  damages  for  an  injury  suffered  by  reason 
of  his  false  and  willful  refusal  to  testify;  that  while  it  might 
be  extremely  diflScult  to  prove  that  the  answers  which  he  might 
make  would  not  tend  to  incriminate  him,  yet  that,  if  that  could 
be  proven,  it  in  no  way  conflicted  with  the  full  recognition  and 
preservation  of  the  privileges  of  the  witness  to  refuse  to  give 
any  testimony  which  might  tend  to  incriminate  himself. 

That  this  is  the  rule  in  Ohio  seems  to  be  recognized  by  all  the 
text-writers.  Indeed,  to  me  this  seems  to  be  the  only  practical 
rule.  If  the  privilege  of  the  witness  is  to  be  of  any  real  valuo 
to  him,  how  can  a  magistrate  or  court  determine  whether  the 
answer  will  or  will  not  tend  to  incriminate  him,  if  the  knowl- 
edge of  the  crime  be  located  in  the  breast  of  the  witness,  unless 
in  some  way  and  by  some  means  knowledge  is  obtained  of  the 
nature  of  the  crime,  the  disclosure  of  which  the  prisoner  seeks 
to  avoid.  The  rule,  acoording  to  all  authorities,  extends  not 
merely  to  the  right  to  refuse  to  answer  the  question,  the  an- 
swer to  which  will  alone  be  sufficient  to  disclose  his  knowledge, 
but  extends  as  well  to  answers  which  may  furnish  a  link  in  the 
chain  of  evidence  to  convict  him  of  a  crime  of  which  the  court 
knows  nothing. 

In  this  particular  case  there  is  nothing  whatever  before  the 
court  by  which  any  judgment  can  be  formed  upon  the  question 
as  to  whether  or  not  an  answer  to  this  question  might  tend  to 
criminate  the  witness.  The  burden  is  not  upon  the  petitioner 
but  upon  the  sheriff  to  show  that  the  prisoner  is  lawfully  de- 
tained, and  puts  upon  him  the  burden  of  showing  that  he  was 
lawfully  committed,  as  a  contumacious  wntness,  and  unless  it 
appears  in  some  way  upon  the  record  that  his  refusal  was  con- 
tumacious, then  he  was  not  in  contemp-t  and  could  not  be  law- 
fully imprisoned  for  his  refusal  to  answer.  There  is  nothing 
in  the  record  which  discloses  the  nature  of  this  action  in  which 
he  was  being  examined  as  a  witness,  and  upon  the  demurrer 
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the  court  is,  of  course,  confined  to  the  record.  He  was  called 
upon  to  disclose  the  fact  as  to  whether  or  not  he  was  acting 
as  an  agent  for  any  bridge  company  during  a  certain  period. 
There  are  crimes  in  which  the  proof  of  agency  is  essential  to  a 
conviction,  and  for  aught  that  appears  the  answer  to  this  ques- 
tion might  furnish  material  evidence  against  the  witness  in  a 
prosecution  for  crime.  These  considerations  are  sufficient  to 
dispose  o^the  case  without  discussing  the  other  objections  which 
are  made  to  the  sufficiency  of  this  return. 

If  it  be  said  this  rule  has  a  dangerous  latitude,  the  answer 
is  pointed  out  by  our  own  Supreme  Court  in  the  case  of  Warner 
V.  Lucas  thus : 

**  There  is  certainly  but  little  danger  that  witnesses  will  re- 
fuse to  answer  questions  under  oath  upon  the  ground  that 
their  answer  might  incriminate  them,  unless  such  be  the  fact. 
Besides  exposing  themselves  to  liability  in  a  civil  action,  the 
effect  upon  their  own  reputations  of  claiming  the  privilege  is 
so  disastrous  that  but  little  danger  is  to  be  apprehended  from 
the  parties  of  their  privilege.  Men  who  have  not  committed  a 
crime  will  seldom  state  under  oath  that  they  are  afraid  to  an- 
swer questions  for  fear  it  will  expose  them  to  criminal  prose- 
cution,'' 

The  rule  laid  down  in  the  case  of  Warner  v.  Lucas  has  not 
been  reversed  or  modified  by  our  Supreme  Court,  and  must  be 
regarded  as  the  rule  in  such  cases  in  this  state.  For  this  reason 
the  finding  is  that  the  return  of  the  sheriff  does  not  state  facts 
sufficient  to  show  that  the  petitioner  is  lawfully  restrained  of 
his  liberty,  and  the  demurrer  thereto  is  sustained.  I  will  make 
the  same  ruling  in  the  other  case. 

T,  J.  Keating,  for  Lowe. 

F.  S.  Monnett,  contra. 
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allow  on  the  ground-  that  the  w' 

to  whether  or  not  bis  answers  -  ^^/jtANCE  POLICIES. 

the  court  held  to  be  the  tn-  ''  ,  .,         ,  m       i 

^    ,  ^tU  General  Term.] 

ooncemed,  but  that  anot»  ,--' 

brought  to  recover  da'  ^.tris  Besuden  et  au* 

of  his  false  and  wir  . .  '      .  ^  „.   ^^^^ 

f^eember-  24,  1903. 

be  extremely  difBei  y  ^ 

make  would  not  '^ ^, assignable  hy  a  Married  Wommn—Under 

be  proven   it  r  •  ^^»*  permissible  under  the  Exception,  When 

Y  ff*'*^i9hts  of  Pledgee  of  Policy  Who  has  Paid 

/'^^  .4  Sote — Burden  upon  to  Prove  Facts  as  to 
any  testin  ',.^/»^ ' 

That  * 

"'      .ggamnce  is  not  assignable  by  a  married  woman 

text-w  /^'^t'-iause  of  Section  3629,  for  the  reason  that  this 

m^^'  I  ".^  (fi^   .^^.xm  to  a  married  woman  simply,  and  without  any 

to  "^^  ^^«v>n^  expressing  the  afisignor's  intention,  and  operates 

j,^////^  5uch  assignment  a  presumptive  intention  to  make 

i^  0'  "'f^^r  »  married  woman  and  her  children  jointly. 

prtf^^^^iptment  to  a  wife  and  her  assigns,  with  a  reversion 

^  0tit  *^   ^r  husband  in  case  of  her  prior  death,  creates  an  estais 

^^f  for  ^^^  ^°^'  ^^^  ^^  valid  under  the  second  clause  or  ezcep- 

^i'of  the  statute. 

fr<^*.  J. ;  Smith,  J.,  and  Ferris,  J.,  concur. 

rhis  cause  comefe  up  on  reservation   from  the  court  below,  I 

.^3  suit  in  foreclosure  upon  a  policy  of  insurance  assigned  ; 

.  .  3fr.  and  Mrs.  Besuden  to  plaintiff  as  collateral  security  to  ' 

Jrtain  notes.     The  material  facts  are  as  follows:  j 

In    May,   1889,   Edwin   Besuden,   then  unmarried,   took   au  ' 

endowment  policy   in   the  Provident  Life   &   Trust   Company  j 

of  Philadelphia,  in  the  amount  of  $15,000,   payable  May  29, 
15)21,  or  in  case  of  prior  death  to  his  executors,  administrators  | 

or    assies.     Besuden  subsequently  married,   and  on  July  28, 
1800,   executed  to  his  wife  assignment  as  follows:  J 

**  Assignment  conditional  upon  the  survival  of  the  assignee. — 
For  value  received,  I  hereby  transfer,  assign,  and  set  over  unto 
Annette  R.  Besuden  and  my  assigns  all  my  right,  title,  and 

*Afflrmed  by  the  Supreme  Court  without  report,  December  19,  1905 
(73  Ohio  State). 
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olicy  of  insurance  issued  by  the  Provident  Life 

any  of  Philadelphia,  No.  38609,  dated  May  29, 

advantages   to  be  derived   therefrom,   provided 

_inee  should  survive  me;  otherwise  all  right,  title 

st  in  the  said  policy  is  to  revert  to  me  as  fully  as  if 

i^^nment  had  never  been  made. 

>\'itness  my  hand  and  seal  this  28th  day  of  July,  1890. 

**  Edwin  Besuden. 
'* Sealed  and  delivered  in  presence  of: 
''Wm.  D.  Yerger, 
*'S.  P.  Ellis.'' 

The  assignment,  as  appears,  was  duly  recorded  with  the 
company  on  July  30,  1890. 

It  is  admitted  by  counsel  for  both  parties  that  the  words 
"my  assigns''  in  this  document,  is  a  clerical  error,  and 
should  be  read  "her  asigns,"  so  that  no  contention  is  made 
on  this  point. 

On  September  29,  1894,  Besuden  purchased  the  entire  interest 
of  L,  B.  Reakirt  in  the  E.  Besuden  Co.,  paying  cash  $2,000 
and  giving  notes  for  balance  of  $4,000,  at  one  and  two  years, 
and,  to  secure  these  notes,  pledged  certain  stock  shares  in  the 
Clark  Carriage  Company,  and  together  with  his  wife  executed 
an  assignment  of  the  above  mentioned  insurance  policy  to 
Reakirt  also  as  collateral  security. 

In  1896,  '97,  '98,  '99,  1900  and  1901,  Besuden  failing  to 
pay  the  premiums  on  the  policy,  Reakirt,  to  keep  the  policy 
alive,  paid  the  annual  premiums  of  $391.95  each,  and  in  1900 
Besuden  repaid  to  Reakirt  $625  of  the  amount  so  advanced. 

The  plaintiff  in  his  petition  filed  in  September,  1900,  aslcs 
that  an  account  be  taken  of  the  amount  due  him  upon  the 
notes,  and  for  the  premiums  advanced  by  him,  with  interest, 
and  that  upon  failure  of  Besuden  to  pay  said  amount,  within 
a  time  to  be  designated,  the  policy  be  sold  under  the  court's 
discretion,  and  his  debt  paid  from  the  proceeds. 

The  defendants  contend: 

(1).  That  the  assignment  by  Mrs.  Besuden  to  Reakirt  of  the 
insurance  policy  is  void  under  Section  3629,  Revised  Statutes. 

(2),    That    Reakirt    is    not    entitled    to    recover   back    the 
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premiums  paid  by  him,  becaixse  there  was  no  contract  with  Mrs. 
Besuden  respecting  them. 

(3).  That  by  reason  of  the  extension  by  Reakirt  of  one  of 
the  notes,  the  policy  was  to  that  extent  at  least  released  as 
security. 

Waiving  all  questions  arising  from  the  fact  that  the  assign- 
ment is  merely  of  a  contingent  interest  in  an  endowment  policy, 
and  assuming  the  policy  to  be  of  the  general  character  con- 
templated by  the  statute,  Section  3629,  the  vital  question  as 
presented,  is  whether  the  wife  took  an  assignable  interest. 

The  material  parts  of  Section  3629,  applicable  to  the  case  are 
as  follows : 

(a).  **A  policy  of  insurance  on  the  life  of  any  person 
duly  assigned,  transferred,  or  made  payable  to  any  married 
woman,  *  *  •  whether  such  transfer  is  made  by  her  hus- 
band or  other  person,  shall  inure  to  her  separate  use  and  benefit 
and  that  of  her  children  independently  of  her  husband  or  his 
creditors,''  etc. 

Then  follows  an  exception,  namely: 

(6).  **and  if  by  its  terms,  or  a  transfer  thereof,  a  policy 
is  payable  to  a  married  woman  solely  for  her  use,  she  may  sell, 
assign,  or  surrender  the  same,  but  the  party  whose  life  is  in- 
sured shall  concur  in  and  become  a  party  to  the  transfer." 

It  is  claimed  by  the  husband  and  wife,  as  against  tlie  fore- 
closure, that,  by  virtue  of  the  clause  first  quoted,  the  assign- 
ment of  the  policy  to  the  wife  inured  to  her  and  her  children 
jointly,  and  that  her  re-assignment  to  Reakirt  was  void;  and 
that  no  authority  can  be  derived  by  her  under  the  second  clause 
quoted,  for  the  same  reason. 

In  considering  the  proper  construction  to  be  given  the  stat- 
ute in  question,  it  should  be  premised,  that,  so  far  as  it  intro- 
duces any  limitations,  it  engrafts  them  upon  that  general  free- 
dom of  contract  which  it  is  the  policy  of  the  law  to  uphold.  But, 
as  pointed  out  by  our  Supreme  Court  in  Ryan  v.  RothtveUer, 
50  0.  S.,  602,  the  original  statute  of  1847,  and  certain  of  its 
amendments,  constituting  together  the  present  Section  3629, 
were  merely  declaratory  of  conditions  and  limitations  already 
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existing.  **The  statutes  were  passed/'  says  the  court,  '*as  is 
often  done,  to  express,  define,  limit,  and  make  certain,  a 
power  which  already  existed.'' 

So  far  as  the  solution  of  the  question  here  turns  upon  mere 
phraseology  it  will  be  observed  tha|;  the  words  ** shall  inure 
to  the  separate  use  and  benefit  of  the  wife  and  that  of  her* 
children,"  are  substantially  defined  by  what  follows,  namely: 
** independently  of  her  husband  or  his  creditors,"  etc.;  that 
is,  where  a  policy  is  made  payable  to  a  married  woman,  it  shall 
so  inure. 

But  in  the  exception  clause,  the  words,  ** solely  for  her  use," 
are  in  like  manner  defined  by  following  words,  namely:  *'she 
may  sell,  assign  or  surrender, ' '  etc. ;  that  is,  if  the  assignment, 
or  the  policy  itself,  shows  that  the  policy  is  given  her  solely 
for  her  use,  then  she  takes  an  assignable  estate. 

This  second  clause  of  the  statute  seems  to  be  inserted  merely 
to  make  clear  and  certain  the  meaning  of  that  first  quoted,  that 
is  to  say :  said  first  clause  has  relation  to  an  assignment  to  a 
married  woman,  simply,  and  without  any  qualifying  wordis 
expressing  the  assignor's  intention,  and  operates  to  fix  upon 
such  assignment  a  presoimptive  intention  to  make  provisions  for 
a  married  woman  and  her  children  jointly,  and  therefore  the 
policy  is  not  assignable  by  her. 

The  dispute  then  narrows  itself  to  this,  namely:  Whether 
the  assignment  in  question  falls  within  the  first  named  clause 
or  the  exception  which  follows.  The  assignment  is  to  the  wife 
and  assigns ;  and  also  contemplates  a  reversion  back  to  the  hus- 
band in  case  of  the  wife's  prior  death.  The  assignment  mani- 
festly, as  it  seems  to  us,  falls  within  the  exception,  for  the  rea- 
son that  the  test  of  an  estate  ** solely  for  the  use"  of  the  wife,  is, 
by  the  terms  of  tbe  statute,  its  assignability ;  and  this  quality 
is  given  by  the  use  of  the  words  '*and  her  assigns"  in  the  in- 
strument of  transfer — these  words  having  a  fixed  legal  mean- 
ing and  effect  elementary  in  the  law  of  conveyancing.  The 
estate  conveyed  therefore  is  by  direct  terms  made  assignable, 
where,  under  the  statute,  this  result  would  be  deduced  from 
any  phraseology  indicating  an  intention  to  give  the  wife  an 
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e8t5ate  solely  for  h€r  use.  In  other  words,  assignability  being 
the  quality  of  estate  intended  by  the  statute  in  the  descrip- 
tion ** solely  for  her  use/'  the  expression's  are  practically 
synonyinous ;  so  that  words  creating  assignability  of  estate  must 
be  lield  as  bringing  the  case  within  the  exception  intended  by 
statute. 

This  oonstruction  (seems  the  more  reasonable  in  view  of  the 
obliteration  of  the  distinction  between  separate  and  general 
estates  of  married  women  by  our  modem  statute,  Section  3114, 
placing  married  women  on  an  independent  basis  in  respect  of 
property  rights. 

As  to  the  claim  of  release  of  surety  by  exten|sion  of  one  of 
the  notes,  it  is  sufficient  to  note  that  the  burden  is  upon  the 
surety  to  prove  that  the  extension  was  granted  upon  a  definite 
agreement  based  upon  a  sufficient  consideration.  The  record 
before  us  does  not  meet  this  demand  of  proof.  Osbom  v.  Law, 
40O.S.,  347  (351). 

The  contention  as  to  the  right  of  a  pledgee  to  look  to  the 
pledge  for  reimbursement  of  sums  paid  to  keep  the  security 
alive,  rests  affirmatively  upon  doctrines  so  well  established  that 
we  do  not  deem  it  necessary  to  review  the  authorities.  The  case 
falls  within  the  familiar  principle  that  a  mortagee  in  posselssion 
is  entitled  to  tis  expenses  rendered  necessary  to  preserve  the 
property  because  such  outlays  are  equally  for  the  benefit  of 
the  mortgagor.  The  rule  is  held  to  apply  equally  to  securities 
such  as  that  involved  in  the  case  at  bar.  Leslie  v.  French,  L. 
R.,  23  Ch.  Div.,  552. 

Judgment  for  plaintiff. 

Smith,  J. 

I  concur  in  the  results  reached  by  the  majority  of  the  court 
in  this  case;  but  I  reach  the  conclusion  that  the  assignment 
was  effective  by  a  different  method  of  reasoning. 

The  main  question  in  this  case  is:  Was  the  instrument  of 
transfer  Jsigned  by  P^dwin  Besuden  and  Annette  R.  Besuden 
sufficient  to  convey  the  policy  to  Llewellyn  B.  Reakirt  as  col- 
lateral security  for  his  debt? 
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The  transfer  from  Edwin  Besuden  to  Annette  R.  Besuden 
is  as  follows: 

**For  value  received  I  hereby  transfer,  assign  and  set  over 
unto  Annette  R.  Besuden  and  assigns  all  my  right,  title  and 
interest  in  policy  of  insurance  issued  by  the  Provident  Life  & 
Trust  Company  of  Philadelphia,  No.  38609,  dated  May  29,  1889, 
and  all  advantages  to  be  derived  therefrom,  provided  said  as- 
signee should  survive  me;  otherwise  all  right,  title  and  inter- 
est in  the  said  policy  is  to  revert  to  me  a(s  fully  as  if  this  as- 
signment had  never  been  made.'' 

The  contention  that  the  assignment  by  Edwin  Besuden  and 
Annette  R.  Besuden  to  Reakirt  was  not  effective  is  based  upon 
the  claim  that  the  transfer  by  Edwin  Besuden  to  Annette  R. 
Besuden  w^as  not  *' solely  for  her  use''  a|s  provided  in  Section 
3629;  that  her  children  therefore  acquired  an  interest  in  the 
policy  and  therefore  the  assignment  of  the  policy  was  not  good 
without  the  consent  of  the  children. 

Section  3629  in  one  clause  declares  that — 

**A  policy  of  insurance  on  the  life  of  any  person  duly  as- 
signed, transferred  or  made  payable  to  any  married  woman 
or  to  any  person  in  trnist  for  her  or  for  her  benefit,  whether 
such  transfer  is  made  by  her  husband  or  other  penson  shall 
inure  to  her  separate  use  and  benefit,  and  that  of  her  children 
independently  of  her  husband  or  his  creditors  or  of  the  person 
effecting  or  transferring  the  same  or  his  creditors;" 

And  in  the  latter  part  of  the  same  section  it  is  declared  that — 
•     •     *     **and  if  by  its  terms,  or  a  transfer  thereof,  a  policy 
is  payable  to  a  married  woman  solely  for  her  use  she  may  sell, 
assign  or  Isurrender  the  same,  but  the  party  whose  life  is  in- 
sured shall  concur  in  and  become  a  party  to  the  transfer." 

It  seems  to  me  that  this  statute  has  no  application  to  the  case 
at  bar  for  the  reason  that  both  provisions  of  the  statute  above 
referred  to  have  reference  only  to  a  case  where  a  policy  of  in- 
surance is  transferred  absolutely  to  a  married  woman.  In  such 
a  case  the  transfer  inures  to  the  benefit  of  her  children,  and  she 
can  not  assign  it  without  their  consent  unless  in  the  language 
of  the  statute  it  is  transferred  to  her  *' solely  for  her  use." 

In  Sticken  v.  Schmidt,  64  0.  S.,  354,  359,  the  policy  of  in- 
surance was  on  the  life  of  the  hujsband  and  the  policy  was 
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payable  to  his  wife,  Louisa  Keck,  or  in  the  event  of  her  death 
prior  to  that  of  the  assured,  to  his  surviving  children,  share  and 
share  alike,  or  in  the  event  of  no  children  surviving,  then  -to 
the  legal  representatives  of  the  insured. 

The  policy  in  Sticken  v.  Schmidt  differed  from  the  policy  in 
the  case  at  bar  before  the  aftsignment  to  Reakirt  Jn  only  one 
respect.  It  provided  in  a  certain  contingency  that  it  should  "go 
to  the  children,  whereas  this  policy  with  the  transfer  contains 
no  such  provision ;  but  in  both  policies  the  wife  was  to  get  the 
benefit  of  the  policy  only  in  the  event  of  her  surviving  her 
husband. 

It  was  held  in  Sticken  v.  Schmidt  that  Section  3629  did  not 
apply  to  such  a  policy.    The  court  Isaid : 

*VBoth  provisions  (of  the  statute),  it  will  be  noticed,  are 
applicable  only  to  policies  in  which  the  wife  is  the  sole  bene- 
ficiary named,  and  which  are  issued  for  her  sole  use.  The  de- 
fendant's policy  was  not  of  that  nature  and  not  within  the 
purview  of  the  statute.  By  its  terms  the  children  and  personal 
representatives  of  the  insured  were  made  beneficiaries  and  had 
an  interest  of  the  same  general  nature  as  that  of  the  defendant 
though  more  remote.  The  interest  of  each  depended'  on  the 
contingency  of  survivorship ;  and  it  seems  evident  that  she  could 
not  by  a  sale  of  the  policy  without  the  consent  of  the  other 
beneficiaries  any  more  than  could  they  by  sale  without  her  con- 
sent confer  any  title  on  the  purchaser ;  nor  could  either  without 
the  concurrence  of  all  surrender  the  policy,  or  accept  a  paid-up 
one  in  itjs  stead." 

If  the  words  **the  children''  are  omitted  from  the  above  cita- 
tion, it  is  applicable  exactly  as  it  is  written  to  the  policy  in  the 
case  at  bar;  and  it  therefore  follows  that  Section  3629  is  not 
applicable  to  such  a  policy,  and  since  the  only  beneficiaries  were 
the  husband  and  wife  and  both  had  joined  in  the  transfer  of 
the  policy,  the  transfer  has  been  made  by  all  persons  having  an 
interest  in  it,  and  the  tranjsfer  is  effective. 

Sayler  &  Sayler,  for  plaintiff. 

Wright  &  Wright,  for  defendant. 
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REPLEVIN  FROM  THE  ESTATE  OF  A  DECEASED 
MORTGAGOR.. 

[Common  Pleas  Court  of  Butler  County.] 

David  Linghi^er  v.  Flokintine  Kraft,  Administratrix. 

Decided,  December  19,  1905. 

Mortgage — Rights  of  Mortgagee — Upon  Death  of  Mortgagor  in  Poasea- 
8ion  of  Goods — Replevin  not  Available y 

Where  a  mortgagor  in  possession  of  goods  dies,  and  his  administrator 
proceeds  to  administer  the  same  in  accordance  with  the  statute 
regulating  the  administration  of  estates,  the  mortgagee  can  not 
maintain  an  action  of  replevin  against  the  administrator  for  the 
possession  of  the  mortgaged  property,  even  though  the  condition 
in  the  mortgage  was  broken  at  the  time  of  the  death  of  the  mort- 
gagor. In  such  case  his  interest  in  the  property,  under  his  mort* 
gage,  under  the  administration  act,  is  transferred  to  the  fund 
arising  from  the  sale  by  the  administrator. 

Kyle,  J. 

The  only  question  presented  by  the  demurrer  to  the  petition 
and  considered  by  the  court,  is  the  question  as  to  whether  or 
ngt  the  plaintiff  under  the  allegations  of  his  petition  may  main- 
tain an  action  of  replevin  against  the  defendant,  for  the  reason 
that  the  defendant  is  the  duly  appointed  administratrix  of 
Prantz  Kraft,  and  took  possession  of  the  property  that  is  sought 
to  be  recovered  in  this  action  as  said  administratrix. 

It  is  claimed  by  plaintiff,  that  the  defendant 's  right  could  not 
be  greater  than  her  decedent's,  and  that  if  the  plaintiff  could 
maintain  an  action  of  replevin  against  the  mortgagor  in  his 
lifetime,  the  same  right  would  exist  as  against  his  personal 
representative. 

The  answer  to  that  might  be  that  the  defendant  in  her  fidu- 
ciary capacity,  as  such,  is  not  the  claimant  of  the  property, 
but  holds  it  only  for  certain  purposes,  and  these  are  fixed 
and  definite,  under  the  administration  act. 

It  has  been  held,  in  case  of  assignment  by  a  mortgagor  of 
personal  property,  that  the  mortgagee  can  not  maintain  an 
action  against  the  assignee  for  converting  the  property  to  his 
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own  use.  In  such  cases,  his  interest  in  the  property  under 
mortgage,  where  the  assignee  is  clothed  with  authority  to  sell 
the  goods,  is  preserved  to  the  fund  arising  from  the  sale  by  the 
assignee.  And  it  will  make  no  difference  that  the  condition 
in  the  mortgage  was  broken  at  the  time  of  the  assignment. 
Lindeman  v.  Ingman,  36  O.  S.,  1. 

Since  an  administrator  is  an  oflScer  of  the  probate  court 
making  the  appointment,  sue],  court  acquires  jurisdiction  of  all 
the  property  coming  into  the  hands  of  such  administrator  for 
the  purpose  of  the  administration  of  the  estate. 

The  administrator,  by  virtue  of  his  appointment,  becomes  a 
trustee  for  the  benefit  of  the  creditors  of  the  estate. 

In  Kilbourne  v.  Fay,  29  O.  S.,  279,  the  court  says: 

'*I  shall  not  stop  to  cite  cajses  wherein  the  executor  or  ad- 
ministrator has  been  held  to  a  trustee  for  the  benefit  of  the 
creditors  of  the  estate.  The  provisions  of  the  83d  section  of 
the  administration  act,  above  quoted,  clearly  establishes  that 
relation.  The  ordinary  course  of  administration  is  the  means 
and  processes  provided  by  law  whereby  creditors  of  the  deceased 
debtor  received  payment." 

The  plaintiff  comes  in  here,  not  claiming  a  lien,  but  claims 
to  be  the  owner  of  the  property  sought  to  be  replevined.  That 
the  mortgagor  or  his  personal  representatives  have  no  interest 
in  the  property  after  condition  broken  is  not  the  law  in  this 
state. 

In  Lindeman  v.  Ingman,  36  0.  S.,  13,  the  court  says: 

**It  is  said,  however,  that  the  mortgagee,  after  condition 
broken,  has  no  lien  upon  the  property  as  he  is  the  owner  and 
hence  that  the  statutory  provision,  to  which  reference  has  been 
made,  does  not  apply.  That  the  mortgagee  is  the  owner  in  the 
sense  that  there  is  no  interest  in  the  mortgagor  remaining  after 
condition  broken,  which  the  mortgagor,  his  creditor  or  assignee 
can  assert,  is  a  proposition  which  finds  little  support  elsewhere, 
and,  as  we  have  seen,  none  in  Ohio.'* 

Under  the  administration  act.  Section  6090,  every  administra- 
tor shall  proceed  with  diligence  to  pay  the  debts  of  the  de- 
ceased and  shall  apply  the  assets  to  the  payment  of  debts  in  a 
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fixed  order.  And  Section  6091  provides  that  nothing  in  the 
preceding  section  shall  affect  or  impair  any  lien,  legal  or 
equitable,  which  any  creditor  or  other  person  shall  have  upon 
the  personal  estate  of  the  deceased  during  his  lifetime. 

In  the  administration  of  estates,  the  law  preserves  the  rights 
of  all  lien  holders  upon  personal  property  passing  into  the  hands 
of  the  administrator.  The  ordinary  course  of  administration 
is  the  means  and  processes  provided  by  law  whereby  creditors, 
including  those  having  preferred  claims  upon  the  personal  prop-* 
erty  of  deceased  debtors,  receive  payment. 

Upon  the  death  of  the  decedent  and  the  appointment  of  the 
administratrix,  the  means  were  set  in  motion  to  administer  the 
estate  and  pay  the  debts  of  the  defendant's  decedent,  which  in- 
cluded the  mortgage  claim  of  the  plaintiff. 

By  the  appointment  of  the  administrator  the  probate  court 
acquired  jurisdiction  of  the  mortgaged  property  claimed  in  the 
petition  through  the  possession  of  such  administrator  and  ac- 
quired the  right  to  proceed  according  to  the  provisions  of  the 
administration  act  to  convert  the  same  into  money  and  pay  the 
debts  of  the  decedent,  preserving  to  the  plaintiff  all  his  rights 
under  his  mortgage. 

The  defendant,  by  virtue  of  her  appointment  and  possession 
of  the  mortgaged  property,  became  the  trustee  for  all  the 
creditors  of  the  estate,  and  if  she  was  trustee  for  the  benefit 
of  all  the  creditors  of  Frantz  Kraft,  she  was  also  the  trustee 
for  the  plaintiff  in  this  action;  and  if  the  defendant  adminis- 
tratrix is  the  trustee  for  plaintiff  in  this  action,  then  the  plaint- 
iff is  seeking  to  sue  his  own  trustee. 

The  rights  of  creditors  can  be  asserted  through  the  adminis- 
trator as  fully  and  effectively,  but  not  always  as  speedily,  as 
by  judgment  and  execution  against  the  property  (29  0.  S., 
279;  58  O.  S.,  460). 

Since  the  rights  of  the  plaintiff  to  the  mortgaged  property 
are  preserved  under  the  administration  act  in  the  hands  of  the 
administrator,  and  since  such  administrator,  by  virtue  of  his 
appointment,  becomes  the  trustee  for  all  the  creditors  of  the 
estate,  including  this  plaintiff,  even  though  condition  broken. 
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after  the  administrator  has  taken  possession  of  mortgaged  prop- 
erty in  due  course  of  administration,  mortgagees  can  not  main- 
tain an  action  to  replevin  such  property  from  such  administra- 
tor and  can  only  assert  their  claim  and  lien  against  the  money 
arising  from  the  proceeds  of  such  property  in  the  hands  of 
such  administrator. 

The  doctrine  has  never  been  carried  so  far  in  the  decided 
cases  as  to  determine  that  a  mortgagee  of  chattels  under  a 
•  mortgage  in  due  form  and  condition  broken,  its  validity  not 
being  questioned,  is  limited,  and  can  only  claim  his  rights 
under  his  mortgage  through  the  administrator,  yet  the  prin- 
ciples laid  down  in  the  decided  cases,  if  carried  out  in  their 
logical  conclusion,  would  result  in  that  being  held  to  be  the  law. 

Taking  that  view  of  the  case,  the  demurrer  to  the  petition  will 
be  sustained. 

Worrell  Oard,  for  plaintiff. 

Aaron  Wesco  and  Alexander  Hume,  for  defendant. 
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PROCBKDINCS  AGAINST  AN  ATTORNEY  FOR  CX>NTEMPT. 

[Common  Pleas  Court  of  Hamilton  County.] 

The  State  of  Ohio,  ex  rel  Jacob  Shroder  and  Thomas  H. 
Darby,  v.  Thomas  P.  Shay. 

Decided,  February  17,  190C. 

Contempt — Misbehavior  of  Attorney — In  the  Presence  of  the  Court — 
Inherent  Right  of  the  Court  to  Try  Him — Notwithstanding  Afflr 
davit  of  Prejudice — Abandonment  of  Client  in  Criminal  Case — 
What  Constitutes  Relation  of  Attorney  and  Client — Rights  of  the 
Accused — Withdrauxil  of  Attorney  for  Refusal  to  Pay  Fee — An 
Obstruction  of  Justice  and  Contempt  of  Court,  When. 

1.  When   an   attorney   is   charged   with   a   contempt   because  of   mis- 

behavior in  the  presence  of  the  court,  the  judge  in  whose  presence 
the  misbehavior  took  place  has  an  inherent  right  to  try  the  case. 
The  General  Assembly  can  not  abridge  this  right,  and  the  statute 
giving  a  party  the  privilege  of  filing  an  affidavit  of  prejudice  on 
the  part  of  the  judge  was  not  intended  by  the  Legislature  to  enable 
a  defendant  in  a  case  of  contempt  in  the  presence  of  the  court 
to  .take  the  trial  of  that  case  before  another  judge. 

2.  An  attorney  who  disregards  an  order  of  court  upon  the  ground  that 

it  was  not  technically  correct  in  its  terms  is  guilty  of  contempt. 

3.  When  the  attorney  for  a  defendant  in  a  criminal  case  has  aban- 

doned his  client  on  the  day  of  trial,  and  the  defendant  can  not 
give  bond  iand  secure  a  lawyer  to  look  after  his  interests  until  his 
'  paid  attorney  can  be  found,  it  is  proper  for  the  court  to  appoint 
counsel  for  the  defendant,  if  he  has  no  means  to  employ  a  lawyer. 
This  action  of  the  court  docs  not,  however,  discharge  the  paid 
attorney  from  the  case,  for  the  court  has  no  power  to  dismiss  a 
lawyer  from  his  client's  service. 

4.  A  proposal  and  acceptance  will  constitute  the  relation  of  attorney 

and  client;  and  as  long  as  the  former  remains  an  attorney  in  the 
case,  he  is  bound  as  an  officer  of  the  court  not  to  impede  the 
business  of  the  court  by  neglecting  his  duty  to  his  client. 

5.  The  rights  of  a  defendant  in  a  criminal  case  must  be  protected  by 

the  court.  Among  these  rights  is  the  right  to  a  proper  defense. 
When  an  attorney,  who  is  an  officer  of  the  court,  assumes  the 
defense  of  a  prisoner  at  the  bar,  he  must  do  his  duty  in  the  prem- 
ises. His  correct  conduct  as  an  officer  of  the  court  involves  the 
dignity  of  the  court  Itself.  When  the  misbehavior  of  an  attorney 
interferes  with  the  work  of  the  court,  it  amounts  to  a  contempt  of 
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court.  The  abandonment  of  a  defendant  in  a  criminal  case  on 
the  day  of  trial  by  an  attorney  who  has  agreed  to  undertake  the 
defense,  when  there  is  no  cause  for  such  abandonment  except  thar 
the  fee  was  not  all  paid,  and  the  work  of-  the  court  is  thereby 
interfered  with,  is  misbehavior  which  amounts  to  a  contempt  of 
court. 

LiTTLEPORD,  J. 

This  is  a  proceeding  brought  against  Thomas  F.  Shay  on  a 
charge  of  contempt  of  this  court  in  that  he  abandoned  a  client 
in  a  criminal  case  on  the  day  of  trial.  The  first  count  in  the 
information  is  as  follows: 

**That  the  said  Thomas  P.  Shay  on  the  11th  day  of  January, 
1906,  was  willfully  guilty  of  misbehavior  as  an  officer  of  this 
court  in  the  performance  of  his  official  duties  and  in  his  official 
transactions,  in  this— 

''That  a  certain  true  bill  of  indictment  was  reported  and 
filed  in  this  court  on  November  25,  1905,  by  the  grand  jury  of 
said  county  charging  one  Frank  Casey  with  embezzlement,  and 
being  numbered  14,032  of  the  records  of  this  court;  and  said 
Thomas  F.  Shay  had  theretofore  been  regularly  employed  by 
and  on  behalf  of  said  Frank  Casey  as  his  attorney  and  coun- 
sel to  represent  and  defend  him  on  said  indictment  and  was 
then  such  counsel,  the  said  Frank  Casey  at  all  times  herein 
stated  being  confined  in  the  county  jail  of  said  county  in  de- 
fault of  bail. 

*'And  that  on  January  6,  1906,  by  order  of  this  court,  in 
accordance  with  the  practice  long  continued  in  such  cases,  and 
which  said  practice  was  known  to  the  said  Thomas  F.  Shay, 
said  indictment  and  said  cause  against  said  Frank  Casey  was 
set  for  trial  and  hearing  to  be  had  on  January  11,  1906,  and 
notification  of  said  setting  was  duly  sent  to  said  Thomas  F. 
Shay  and  received  by  him,  and  other  notice  of  said  setting  being 
also  received  and  had  by  said  Thomas  F.  Shay  as  attorney  and 
counsel  aforesaid. 

''That  upon  said  11th  day  of  January,  1906,  in  accordance 
with  said  order  of  court  said  indictment  and  cause  was  regu- 
larly called  for  trial  in  open  court,  and  the  court,  the  jury, 
prosecuting  attorney,  and  the  state's  witnesses  being  in  attend- 
ance and  the  said  Frank  Casey  being  brought  into  open  couH 
in  custody  of  the  sheriff,  the  said  Thomas  F.  Shay  willfully 
neglected  and  failed  to  attend  upon  said  trial  and  then  and 
there  failed  to  show  cause,  or  have  cause  shown,  for  his  said 
a])sonce;  and  without  the  consent  of  or  notice  to  said  Frank 
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Casey  willfully  abandoned  said  cause  and  said  prisoner  so  that 
the  administration  of  justice  was  obstructed  and  the  said  court 
embarrassed  in  the  performance  of  its  duties  and  was  unable  to 
proceed  with  said  trial,  and  said  court  was  compelled  to  ad- 
journ and  discharge  said  jury  and  witnesses  and  was  unable  by 
reason  of  the  premises  to  transact  the  business  of  this  court. ' ' 

The  second  count  alleges  that  after  Mr.  Shay  failed  to  ap- 
pear on  January  11  as  set  forth  in  the  first  court,  the  court 
adjourned  the  trial  to  January  15,  and  that  a  notice  was  sent 
to  Mr.  Shay  of  the  setting  of  that  day,  which  notice  he  received ; 
but  he  again  failed  to  appear,  so  that  justice  was  obstructed 
and  the  court  embarrassed  in  the  performance  of  its  duties. 

The  answer  of  the  defendant  denies  that  he  was  ever  the 
attorney  for  Casey  except  on  conditions  which  had  not  been 
complied  with;  denies  that  the  case  was  set  for  January  11, 
or  that  Mr.  Shay  ever  received  any  notice  of  such  setting;  and 
denies  that  Mr.  Shay  willfully  failed  to  attend  the  trial  or  that 
he  embarrassed  the  court  in  the  performance  of  its  duties.  The 
answer  further  alleges  that  on  January  11th,  the  court  assigned 
Mr.  Salzer  to  be  counsel  for  the  defendant.  As  to  the  second  set- 
ting of  the  case,  January  15,  the  answer  alleges  that  Mr.  Shay 
wrote  to  Mr.  Morris,  the  assistant  prosecuting  attorney,  that 
he  could  not  attend  in  this  court  on  January  15th,  because  of 
business  elsewhere ;  tind  that  Mr.  Shay  was,  in  fact,  on  that  day 
engaged  in  the  Common  Pleas  Court  of  Union  County,  at  Marys- 
ville,  Ohio. 

The  failure  of  Mr.  Shay  to  appear  in  this  court  to  defend 
Casey  on  January  11th  and  15th  amounted  to  what  is  called 
** misbehavior  in  the  presence  of  the  court" — that  is,  the  court 
could  see  that  Mr.  Shay  was  not  present,  and  it  devolved  upon 
him  to  show  why  he  was  not  there,  the  court  having  by  an  entry 
set  the  day  for  trial.  This  court  had  the  right,  therefore,  to 
try  this  defendant  under  Section  5639  without  the  appointment 
of  a  committee  and  the  putting  of  the  charge  in  writing.  But 
Mr.  Shay  requested  that  the  charge  be  put  in  writing,  and  in 
order  that  everything  might  be  done  calmly,  the  court  complied 
with  his  request. 
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An  affidavit,  charging  this  court  with  bias  and  prejudice 
against  Mr.  Shay  was  filed  before  the  trial  began.  It  is  held  in 
Hunt  V.  State,  5  C.  C— N.  S.,  621,  3d  syl.,  that  a  defendant  in 
a  contempt  case  may  file  such  an  affidavit  if  the  act  in  question 
was  done  not  in  the  presence  of  the  court ;  but  there  is  no  prec- 
edent for  such  an  affidavit  in  a  case  like  the  one  at  bar.  The 
fact  that  a  trial  on  written  charges  was  granted  to  the  defend- 
ant here  does  not  entitle  him  to  the  further  privilege  of  takinc^ 
the  case  from  this  court  to  be  tried  before  another  judge. 

In  Hale  v.  State,  55  O.  S.,  210,  the  Supreme  Court  of  Ohio 
has  held  that  the  General  Assembly  is  without  authority  to 
abridge  the  power  of  a  court  created  by  the  Constitution  t3 
punish  contempts  summarily,  such  power  being  inherent  and 
necessary  to  the  exercise  of  judicial  functions.  The  result  is 
that  even  if  the  statute  giving  the  right  to  file  an  affidavit  of 
prejudice  was  intended  by  the  Legislature  to  apply  to  cases  of 
misbehavior  in  the  presence  of  a  court,  the  statute  would  be  of 
no  force ;  for  the  right  to  try  a  contempt  committed  in  its  pres- 
ence is  inherent  in  a  court.  Otherwise  the  judge  in  whose  pres- 
ence the  misbehavior  took  place  might  have  to  appear  as  a  wit- 
ness to  prosecute  the  contempt  charge  before  a  brother  judge, 
who  would,  perhaps,  have  to  pa<^s  upon  the  credibility  of  his 
colleague.  A  judge  could  not  protect  the  dignity  of  his  court 
in  this  way,  but  would  only  lessen  it. 

The  facts  established  in  this  case  are  as  follows:  Frank 
Casey  had  been  a  client  of  Mr.  Shay's  for  a  long  time.  FiT'*:, 
times,  Mr.  Shay  says,  he  had  appeared  to  defend  Casey,  ana 
he  had  received  $20  in  all  for  these  services.  In  October,  1905, 
Casey  was  arrested  by  a  man  for  whom  he  sold  goods  on  part 
payments.  Mr.  Shay  appeared  for  him  in  the  police  court  and 
had  the  charge  dismissed;  but  the  grand  jury  took  the  case  up 
and  found  a  true  bill  against  Ca«ey  for  embezzlement.  Casey 
was  put  into  jail.  Mrs.  Casey,  the  mother  of  Frank,  a  widow, 
old  and  poor,  undertook  to  pay  Mr.  Shay  to  defend  her  son. 
She  visited  him  from  time  to  time  and  paid  him  small  sums, 
for  which  he  signed  receipts.  On  January  2d  she  paid  him  $5, 
which  was  the  last  payment  made,  and  which  she  says  she  told 
him  was  the  widow's  mite.     This  was  a  few  days  before  the 
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Casey  case  was  set  for  trial.  Mrs.  Casey  paid  Mr.  Shay  in  all 
$30.     The  receipts  are  sigrned  by  Mr.  Shay  himself. 

On  Saturday,  January  6th,  a  postal  card  from  the  prosecuting 
attorney  addressed  to  Mr.  Shay  was  put  into  the  mail,  notifying 
him  that  the  Casey  case  was  set  for  trial  Thursday,  January 
11th.  On  January  9th  an  entry  was  made  on  the  journal 
setting  the  case  for  the  11th.  The  Court  Index  of  January 
10th  and  11th  noted  the  setting  of  .the  case. 

On  Thursday,  January  11th,  the  case  was  called  for  trial  be- 
tween 11 :  00  and  11 :  30.  The  witnesses  for  the  state  were  on 
hand,  but  the  defendant  was  without  either  witnesses  or  attor- 
ney. 

The  court,  therefore,  had  a  telephone  message  sent  to  Mr. 
Shay's  office,  telling  him  the  Casey  case  was  for  trial.  Mr. 
Jones,  one  of  Shay  &  Cogan^s  office  clerks,  came  to  the  prose- 
cutor's office  and  said  that  Mr.  Shay  was  out  of  town,  which  was 
not  true.  Mr.  Jones  on  the  stand  was  not  able  to  explain  why 
he  made  this  assertion,  nor  why,  when  he  returned  to  the  office 
at  noon  and  found  Mr.  Shay  there,  he  failed  to  at  once  telephone 
to  the  prosecutor's  office  and  correct  the  mistake,  if  it  was  a 
mistake;  for  he  knew  the  court  was  trying  to  locate  Mr.  Shay. 

The  court  assigned  Mr.  Salzer  to  act  as  counsel  for  Casey, 
and  adjourned  the  case  to  Monday,  January  15.  The  case  of 
State  V.  Ingram  proceeded  to  trial,  and  after  a  verdict  about 
1 :  30,  the  court  adjourned  for  the  day  because  there  was  no 
further  business. 

The  ntixt  day,  January  12th,  Mr.  Shay  not  having  appeared, 
the  court  sent  for  Mr.  Cogan,  Mr.  Shay's  partner.  Mr.  Cogan 
in  open  court  said  that  the  Casey  case  was  in  the  hands  of 
Mr.  Shay.  The  court  told  Mr.  Cogan  to  tell  Mr.  Shay  to  come 
up  to  the  court  house  and  explain  his  absence  the  day  before. 
Mr.  Shay  did  not  respond,  and  on  the  same  afternoon,  the  court 
directed  Mr.  Morris,  of  the  prosecutor's  office,  to  write  to  Mr. 
Shay,  telling  him  the  Casey  case  was  set  for  Monday,  January 
15,  and  to  ask  him  to  be  on  hand.  This  letter  Mr.  Shay  re- 
ceived, and  answered  by  saying  that  he  would  be  **  delighted  to 
comply  with  the  judge's  request,''  but  that  he  would  be  actively 
engaged  eJsewJiere  on  the  15th. 
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The  case  against  Casey,  therefore,  proceeded  to  trial  on  Jan- 
uary 15th  with  Mr.  Salzer  as  attorney  for  the  defense.  Mr, 
Salzer  had  been  able  to  find  Mr.  Shay  at  his  office  for  consulta- 
tion only  once,  Saturday  afternoon,  January  13th.  He  ob- 
tained from  Mr.  Shay  at  that  time  the  documents  to  be  used 
by  Casey  in  his  defense  against  the  charge  of  embezzlement,  and 
other  information;  but  it  was  not  possible  for  Mr.  Salzer  to 
properly  prepare  the  case  by  Monday  morning.  He  did  all 
that  could  be  done,  but  the  defense  went  in  badly  and  Casey 
was  convicted. 

The  court  then  issued  a  rule  against  Mr.  Shay  citing  him  to 
appear  and  show  cause  why  he  should  not  be  held  in  contempt 
for  failing  to  defend  Casey. 

On  the  afternoon  of  Tuesday,  January  16th,  Mr.  Shay  ap- 
peared in  court  and  demanded  that  his  case  be  taken  up.  The 
court  was  at  the  time  engaged  in  the  consideration  of  the  special 
charges  presented  by  counsel  in  the  Casey  case,  which  was  then 
nearly  done.  The  court  declined  to  go  into  the  matter  with 
Mr.  Shay  until  the  business  in  hand  was  disposed  of.  Mr.  Shay 
thereupon  tore  up  the  rule  and  threw  it  into  the  cuspidor,  say- 
ing the  writ  was  of  no  force,  and  using  loud  and  insulting 
language  to  the  court,  to  w-hich  no  reply  was  made;  but  the 
court  directed  the  sheriff  to  detain  Mr.  Shay  in  the  court  room 
under  Section  5641,  Revised  Statutes,  which  provides  that — 

*  *  This  section  shall  not  be  so  construed  as  to  prevent  the  court 
from  issuing  process  to  bring  the  accused  party  into  court,  or 
from  holding  him  in  custody  pending  such  proceedings." 

The  arguments  in  the  Ca.sey  case  were  brief,  and  after  the 
jury  retired,  Mr.  Shay  was  called  to  the  bar  and  told  by  the 
court  that  he  was  charged  with  contempt  in  failing  to  appear 
to  defend  Casey  on  January  11th  and  January  15th.  Upon  Mr. 
Shay's  demand  that  the  charges  be  put  in  writing,  the  court 
granted  the  recjuest  although  the  court  had  the  right  to  pro- 
(*hh\  summarily  under  Section  56:^9,  Revised  Statutes,  as  said 
above.  The  next  day  the  court  appointed  as  a  committee.  Judge 
Jacob  Shroder  and  Mr.  Thomas  II.  Darby,  Assistant  Unite<l 
States  District  Attorney,  to  prepare  the  charges. 

Mr.  Shay  had  called  Mr.  Lawrence  Maxwell  and  Judge  Out- 
calt  into  some  litigation  in  the  United  States  Court  as  associate 
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counsel  some  time  before,  and  to  these  gentlemen  he  now  turned 
for  help. 

On  Friday,  January  19th,  Judge  Outcalt  and  Mr.  Shay  asked 
for  a  conference  with  the  committee,  which  was  granted.  The 
two  went  to  Judge  Shroder's  office  and  there  met  Judge  Shroder 
and  Mr.  Darby. 

What  was  this  visit  to  the  committee  for?  On  the  stand 
Mr.  Shay  said  repeatedly  that  it  was  to  find  out  what  he  was 
charged  with.  lie  denied  over  and  over  again  that  the  court 
had  told  him  what  the  charge  was  when  he  appeared  in  response 
to  the  rule.  But  there  were  several  affidavits  which  had  been 
filed  by  his  counsel  in  the  effort  to  have  the  case  sent  to  another 
judge  asserting  that  Mr.  Shay  had  been  told  of  the  charge 
against  him  openly  by  the  court,  and  these  were  called  to  his 
attention  on  cross-examination.  The  next  day  on  the  stand 
Mr.  Shay  took  back  his  first  claims,  and  admitted  that  he  and 
Judge  Outcalt  went  to  see  the  committee  to  explain  why  he  had 
failed  to  defend  Casey.  They  knew,  therefore,  when  they  went 
to  the  committee,  that  they  must  account  for  Mr.  Shay's  fiiilure 
to  appear  in  this  court  on  January  11th  and  15th. 

This  visit  was  made  three  days  after  the  committee  had  been 
named.  Mr.  Shay  and  Judge  Outcalt  had  had  three  days  to 
decide  what  Mr.  Shay's  defense  was.  When  they  came  l)efoiv 
the  committee  they  said  ^Ir.  Shay  had  been  prevented  from 
defending  Casey  by  absence  from  the  city — that  he  had  been 
absent  from  Christmas  up  to  and  including  January  11,  the 
day  when  tl\e  Casey  trial  was  first  called.  On  January  11th  and 
15th  they  said  Mr.  Shay  was  in  Marysville,  Ohio.  Judge  Shroder 
and  Mr.  Darby  were  both  called  to  the  stand  by  the  court  and 
both  swore  positively  that  these  statements  were  made. 

By  a  mere  chance  the  committee  knew  that  Mr.  Shay  was  in 
town  on  January  2  and  January  11.  Otherwise,  this  matter 
might  have  ended  then  and  there  by  the  connnitteL*  taking 
Mr.  Shay's  word.  A  lawyer  can  tell  where  he  was  a  week  ago 
by  asking  his  family,  his  friends,  his  clerks,  his  business  asso- 
ciates, and  looking  at  his  own  records  and  the  court  records; 
but  no  one  else  could  prove  where  he  was.  To  know  which  way 
to  turn  for  witnesses  to  prove  that  he  was  in  town  on  a  certain 
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day  would  be  impossible.  The  committee  chanced  to  have  Mrs. 
Casey's  last  receipt  from  Shay,  dated  January  2;  and  they 
knew  that  Joe  Casey,  the  brother  of  Frank,  had  visited  Frank 
in  jail  on  January  11th,  and  had  then  called  upon  Mr.  Shay 
to  find  out  why  he  had  failed  to  be  in  court  that  morninor. 

The  committee  told  Mr.  Shay  that  they  had  evidence  thnfe 
he  was  in  town  on  January  2d,  and  also  a  witness  who  would 
say  that  he  met  ]\Ir.  Shay  January  11th.  The  name  of  this  wit- 
ness was  demanded  by  Jud^e  Outcalt,  but  the  committee  dis- 
cretely refused  to  give  it.  He  insisted,  but  the  committee  re- 
m-ained  firm. 

Then  Judge  Outcalt  and  Mr.  Shay  agreed  to  make  a  further 
investigation  of  Mr.  Shay's  whereabouts  on  January  11th,  and 
to  provide  the  committee  with  what  they  called  documentary 
proof  where  Mr.  Shay  was  during  that  entire  w^eek.  The  prool 
was  never  furnished. 

Four  days  after  the  first  interview.  Judge  Outcalt,  on  January 
23,  asked  Mr.  Darby  to  come  to  his  office.  Judge  Outcalt  says 
he  had  been  looking  everyw^here  to  find  out  where  Mr.  Shay  was 
on  the  11th.  He  told  Mr.  Darby  that  Mr.  Shay  was  in  the 
United  States  Court  in  Cincinnati  on  Tuesday  and  Wednesday, 
January  9th  and  10th,  but  he  again  asserted  that  Mr.  Shay  was 
in  Marysville  on  Thursday,  January  11th. 

At  this  interview  Judge  Outcalt  held  in  his  hand  the  Court 
Indexes  of  January  10th  and  11th.  In  them  are  noted  pro- 
ceedings of  the  United  States  Court  of  the  9th  and  10th,  in  which 
Mr.  Shay  was  counsel.  If  Judge  Outcalt  had  Ipoked  at  the 
Cotirt  Index  of  January  12th,  he  would  have  found  in  the 
United  States  District  Court  column  but  two  .things  which  had 
been  done  in  that  court  the  day  before,  and  in  both  of  them 
Mr.  Shay  was  of  counsel.  But  unfortunately  Judge  Outcalt 
did  not  examine  the  Index  of  the  12th.  Judge  Outcalt  might 
have  learned  from  Mr.  Sidney  Cowen,  the  deputy  clerk  of  the 
ITnited  States  Court,  that  Mr.  Shay  w^as  in  that  court  for  a 
short  time  on  the  morning  of  the  11th;  but  again  unfortunately 
he  failed  to  inquire  of  Mr.  Cowen,  although  he  did  inquire  of 
Mr.  Georgi,  of  the  clerk's  office,  who  could  give  him  no  informa- 
tion.    All  this  goes  to  show  how  completely  Mr.  Shay  had  led 
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Judge  Outcalt  to  believe  that  on  Janiiarj'  11th  Mr.  Shay  was  in 
Marysville,  Ohio. 

There  is  no  doubt  that  Judge  Outcalt  made  the  statement  to 
Mr.  Darby  the  second  time  that  Mr.  Shay  was  in  Marysville 
on  the  11th.  When  Mr.  Darby  w^as  called  to  the  stand  by 
the  court  and  testified  that  Judge  Outcalt  told  him  this,  Judge 
Outcalt  interrupted  him  to  ask,  **Who  said  that?''  Mr.  Darby 
replied,  ** Judge  Outcalt.''  When  Judge  Outcalt  took  the  stand 
he  at  first  denied  that  he  had  made  such  a  statement,  but  later 
admitted  that  he  might  have  said  it,  and  finally  said  that  he  very 
likely  did  say  it.     It  is  proved  that  he  did. 

After  this  second  assurance  from  Judge  Outcalt  that 
Mr.  Shay  was  in  Marysville  on  January  11,  Mr.  Darby  went  to 
Marysville.  There  he  found  that  the  day  Mr.  Shay  was  in 
Marysville  was  Friday,  January  12th,  and  not  Thursday,  Janu- 
ary 11th.  The  hotel  register  settled  that  fact.  The  committee 
thereupon  filed  charges. 

Thus  for  just  one  week  after  he  was  charged  by  this  court 
with  contempt  in  failing  to  appear  to  defend  Casey  on  the  11th, 
Mr.  Shay  and  Judge  Outcalt  persisted  that  Shay  was  in  Marys- 
ville an  the  11th.  The  probability  of  one  of  the  committee  mak- 
ing a  two  days'  trip  to  find  out  was  so  remote,  that  Mr.  Shay 
thought  he  would  chance  it. 

It  is  important  in  determining  the  guilt  or  innocence  of  a 
man  to  know  what  he  said  when  he  was  first  accused,  and  whether 
he  told  the  truth  or  a  lie.  That  is  why  this  Marysville  story 
cuts  an  important  figure  in  deciding  this  case.  If  Mr.  Shay  had 
had  any  honest  reason  for  failing  to  defend  Casey,  he  would 
have  given  it  in  the  first  place. 

The  falsity  of  this  first  defense  having  been  exposed,  other 
defenses  were  set  up.    These  will  be  considered. 

One  of  them  is  based  on  a  fine  technicality,  but  is  without 
merit.  The  postal  card  sent  to  Mr.  Shay  on  January  6th  stated 
that  the  Casey  case  was  set  for  trial  January  11th.  The  entry 
,  setting  the  case  for  the  11th  was  really  not  made  until  January 
9th.  '  The  postal  should  have  said  that  the  case  ivill  be  set  for  the 
11th.  But  the  prosecutor  was  under  no  obligation  to  send  the 
card  at  all;  it  was  Mr.  Shay's  business  to  watch  the  docket. 
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No  matter  if  the  card  was  technically  inaccurate,  it  ^ave  notice 
to  Mr.  Shay  that  the  Casey  case  would  be  tried  on  Jamiarj' 
11th,  and  that  is  why  it  is  important  as  evidence  against  Mr. 
Shay.  If  he  had  got  a  telephone  message,  through  the  courtesy 
of  the  prosecutor,  of  the  setting  of  the  case,  to  detect  a  littl'^ 
flaw  in  the  message  would  not  be  an  answer  to  the  charge  that 
the  message  warned  him  of  the  coming  trial  of  the  case.  It  is 
held  in  Territory  v.  Spiess,  37  P.,  1109,  that  an  attorney  who 
disregards  the  order  of  a  court  upon  the  ground  that  it  was  not 
technically  correct  in  its  terms  is  guilty  of  contempt. 

This  leads  up  to  the  question  whether  or  not  Mr.  Shay  got 
this  postal  card.  He  told  the  committee  that  he  did  not,  and  ha 
says  so  yet.  Eight  other  postal  cards  noting  cases  for  trial 
were  put  into  the  mail  January  6th  together  with  the  one  to 
Mr.  Shay.  The  letter  book  of  the  prosecutor's  office  shows 
that  they  were  all  copied  together.  These  eight  postals  to  th«^ 
other  lawyers  are  all  accounted  for,  and  are  in  evidence,  all 
stamped  with  the  postmark  January  6,  1 :  00  p.  m.  In  the 
regular  course  of  business  the  card  to  ^Ir.  Shay,  according  to 
the  testimony  of  Mr.  Megrue,  superintendent  of  mail  delivery, 
would  arrive  at  Mr.  Shay's  office  some  time  after  one  o'clock. 
Mr.  Shay  was  handed  his  mail  that  afternoon,  but  he  says  this 
postal  was  not  in  his  mail.  Mr.  Cogan  and  Mr.  Jones  say  they 
did  not  see  it.  But  Richmond  and  Renan,  the  other  two  clerks 
in  the  office,  were  for  some  reason  not  called.  It  is  hard  to  be- 
lieve that  this  postal  out  of  the  whole  number  miscarried.  A 
letter  properly  directed  and  placed  in  the  post  office  raises  a 
presumption  that  it  reached  the  person  to  w-hom  it  was  addressed 
{Kosenthal  v.  Walker,  111  U.  S.,  185,  193;  Henderson  v.  Carho- 
nafe  Coal  Co.,  140  U.  S.,  37).  This  presumption  may  be  over- 
come by  the  denial  of  the  addressee,  if  his  credibility  is  good; 
but  Mr.  Shay's  word  has  so  little  weight  that  the  presumption 
holds  good. 

It  is  claimed  that  the  assignment  of  Mr.  Salzer  as  attorney 
for  Casey  on  Thursday,  January  11th,  involved  the  finding  that , 
Mr.  Shay  was  not  the  attorney  for  Casey  and  discharged  him 
from  the  case.     There  are  tw^o  answers  to  that  argument.     In 
the  first  place  Mr.  Salzer  was  not  appointed  until  about  11 :  30 
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on  Thursday  morning,  and  Mr.  Shay  was  through  with  the 
Holzman  matter  in  the  United  States  Court  at  10 :  45,  so  that 
he  had  three-quarters  of  an  hour  to  get  to  this  court  after  leaving 
the  United  States  Court,  if  he  had  wanted  to  come.  He  had 
decided  not  to  come  before  Mr.  Salzer  was  appointed.  In  the 
next  place,  the  court  could  not  discharge  ^Ir.  Shay  from  his 
employment  in  the  case.  If  the  appointment  of  Mr.  Salzer 
was  not  justified  because  Casey  had  an  attorney,  then  the  county 
might  refuse  to  pay  Mr.  Salzer 's  bill.  But  the  proposition  that 
a  court  may  dismiss  a  defendant's  attorney  is  not  sound.  Mr. 
Justice  Field  in  Ex  parte  Garland,  4  Wall.  (U.  S.),  333,  says: 

*'The  attorney  and  counsellor,  being  by  the  solemn  judicial 
act  of  the  court  clothed  with  his  office,  does  not  hold  it  as  a  mat- 
ter of  grace  and  favor.  The  right  which  it  confers  upon  him  to 
appear  for  suitors  and  argue  ca«es  is  something  more  than  a 
mere  indulgence,  revocable  at  the  pleasure  of  the  court,''  etc. 

The  fact  is  the  court  appointed  Mr.  Salzer  because  Casey 
was  in  jail  and  needed  some  one  to  look  after  his  interests  un- 
til Mr.  Shay  could  be  found,  and  also  to  help  find  Mr.  Shay. 
The  court  not  only  had  no  power  to  dismiss  Mr.  Shay  from  the 
case,  but  it  had  no  intention  to  do  so.  The  fact  that  on  Friday 
the  court  told  Mr.  Morris  to  send  a  letter  to  Mr.  Shay  asking 
him  to  be  on  hand  Monday  was  enough  to  let  Mr.  Shay  know 
that  the  court  had  no  intention  of  dismissing  him  from  the 
case,  and  that  it  still  looked  upon  him  as  Casey's  attorney. 

One  defense  set  up  is  that  Mr.  Shay's  business  in  the  United 
States  Court  on  Thursday  kept  him  from  attending  in  this 
court.  The  evidence  does  not  support  this  claim.  ]\Ir.  Shay's 
movements  on  that  day  as  proved  by  his  own  witnesses  are  as 
follows :  From  9 :  00  until  10 :  45  Mr.  Shay  was  in  and  about 
the  United  States  District  Court  attending  to  the  decree  grant- 
ing an  injunction  in  the  Holzman  case.  This  was  entered  at 
10 :  45,  the  time  being  noted  on  the  entry  because  it  was  a  pro- 
ceeding in  bankruptcy.  After  10 :  45  Mr.  Shay  was  not  again 
in  the  United  States  Court.  If  he  had  come  to  this  court,  hv.^ 
would  have  been  in  good  time  for  the  Casey  case,  which  was 
not  called  until  after  11 :  00.  After  leaving  the  United  States 
Court  he  went  to  his  office.    Later  he  saw  Mr.  John  Doyle  with 
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reference  to  some  collateral.  That  afternoon  Joe  Casey  saw 
Mr.  Shay  at  his  office  and  told  him  the  Casey  case  had  gone 
over  to  the  15th,  and  Mr.  Shay  said  he  would  see  Prank  Casey, 
the  defendant,  the  next  day. 

Mr.  Shay  says  he  went  home  early  in  the  afternoon  of  the 
11th,  as  he  was  worn  out.  Mr.  Maxwell  says  that  the  petition 
for  appeal  and  amended  answer  in  the  Holzman  case  were  pre- 
pared by  himself  at  his  office,  and  that  he  signed  Mr.  Shay'n 
name  to  them  on  the  afternoon  of  the  11th  and  filed  them  in 
the  United  States  Court  because  Mr.  Shay  could  not  be  found 
on  that  afternoon.  Thus  Mr.  Shay's  own  witnesses  prove  that 
he  could  have  left  the  United  States  Court  at  10 :  45  and  arrived 
at  this  court  before  the  Casey  case  was  called  for  trial;  or  he 
could  have  appeared  in  this  court  at  any  time  on  January  11th 
up  to  1 :30  when  this  court  adjourned,  and  the  court  could 
have  arranged  for  the  Casey  case  to  go  on  during  the  afternoon 
by  qualifying  the  jury,  making  the  opening  statements  and 
perhaps  beginning  the  state's  testimony. 

The  fact  is  that  Mr.  Shay's  presence  in  the  United  States 
District  Court  on  the  morning  of  January  11th  was  not  at  all 
necessary.  He  went  there  to  attend  to  entering  the  decree 
granting  an  injunction  in  the  Holzman  case.  This  injunction 
had  been  allowed  by  Judge  Thompson  on  Saturday,  January 
6th,  and  was  in  force  from  that  time.  The  form  and  entry  of 
the  decree  could  have  been  attended  to  on  some  other  day  than 
the  11th.  Mr.  Shay's  business,  therefore,  in  the  United  States 
District  Court  for  a  short  time  on  the  morning  of  the  11th 
was  no  excuse  for  his  failure  to  be  on  hand  in  this  court  that 
morning,  and  it  only  occurred  to  Mr.  Shay  as  an  excuse,  to- 
gether with  some  others,  after  the  Marysville  story  was  no  longer 
possible. 

It  has  been  argued  that  this  court  can  not  hold  Mr.  Shay  to 
account  as  an  attorney  in  the  Casey  case  because  he  never  en- 
tered his  appearance  in  court  in  that  case.  The  defendant 
pleads  orally  in  a  criminal  case  and  hence  his  attorney  can 
not  enter  his  appearance  by  a  written  pleading,  as  in  a  civil 
case.  Neither  has  a  defendant's  attorney  occasion  to  personally 
appear  in  court  until  the  day  of  trial.    The  defendant  may  even 
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be  arraigned  and  enter  his  plea  without  the  presence  of  his 
attorney  according  to  the  statutes.  There  is  no  such  thing  as 
a  lawyer  having  to  appear  in  a  criminal  court  to  tell  the  judge 
that  he  is  attorney  in  a  certain  case,  as  counsel  for  defendant 
have  maintained. 

A  proposal  and  acceptance  will  constitute  the  relation  of 
attorney  and  client  {Blyih  v.  Fladgate  [1891],  1  Ch.  Div.,  337: 
Smith  V.  Black,  51  Md.,  247;  Perry  v.  Lord,  111  Mass.,  504). 
After  the  attorney  is  once  employed  notices  from  the  court 
should  be  sent  to  him  and  not  to  his  client.  Mr.  Shay  had 
agreed  to  defend  Casey,  had  received  a  part  or  all  of  his  fee, 
had  been  given  the  documents  upon  which  the  defense  was 
based  and  had  got  the  consent  of  the  prosecutor  to  reduce  Casey 's 
bond  from  $1,000  to  $500.  Mr.  Shay  was  the  proper  person  to 
whom  notice  of  the  setting  of  the  case  should  be  sent,  as  it  was ; 
and  so  long  as  he  remained  as  attorney  in  the  case,  he  was  bound 
as  an  officer  of  the  court  not  to  impede  the  business  of  the  court 
by  neglecting  his  duty  to  his  client. 

That  brings  us  to  the  question  whether  or  not  he  did  obstruct 
the  administration  of  justice  by  his  conduct,  for  one  of  his  many 
defenses  is  that  he  did  not. 

In  a  criminal  case,  if  the  attorney  for  the  defendant  is  not 
present,  no  steps  can  be  taken.  In  a  civil  case,  the  plaintiff  may 
take  judgment  by  default.  In  a  criminal  case  the  court  comes 
to  a  standstill.  When  Mr.  Shay  failed  to  appear  on  the  morn- 
ing of  January  11th,  or  even  to  have  a  representative  present, 
this  court  was  at  a  loss  when  to  order  the  return  of  the  witnesses 
for  the  state.  They  should  have  been  dismissed  until  the  after- 
noon, when  the  Casey  case  could  have  been  heard.  Instead  of 
that,  the  court  was  compelled  to  postpone  the  case  to  Monday, 
January  15.  Business  was  thus  obstructed  on  the  morning  of 
January  11,  and  in  the  afternoon  of  that  day  the  court  had  to 
adjourn  because  Mr.  Shay  was  not  on  hand. 

On  Monday,  January  15,  Mr.  Shay  again  failed  to  appear  to 
defend  Casey.  He  went  to  Marysviile  on  that  day,  not  to  attend 
to  a  case  set  in  court,  for  Mr.  Ayres,  Shay's  associate  counsel  in 
Marysviile,  says  that  after  January  8th  there  was  no  setting 
on  the  docket  of  that  court.     The  matter  in  Marysviile  was  a 
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settlement  about  which  all  parties  had  already  agreed.  Mr. 
Ayres  had  not  even  requested  Mr.  Shay  to  be  there.  His  tele- 
gram to  Mr.  Shay  read : 

^^Marysville,  0.,  Jan.  13th.  Thos.  F.  Shay,  St.  Paul  Bldg. 
Berkshire  plea  guilty,  five  hundred  dollars  pays.  Send  check. 
D.  W.  Ayres,  2  p.  m." 

^Ir.  Shay  could  have  secured  the  Berkshire  plea  in  writing, 
which  he  did,  and  sent  it  with  the  $500  check  to  Marysville;  or 
he  could  have  gone  there  some  day  later  in  the  week. 

His  absence  from  this  court  Monday  resulted,  as  has  been 
already  said,  in  a  lame  presentation  of  the  defense  in  the  Casey 
case,  which  will  make  it  necessary  to  set  the  verdict  of  guilty 
aside  and  retry  the  case.  Thus  did  Mr.  Shay  obstruct  the  ad- 
ministration of  justice  on  Monday. 

What  real  reason  had  Mr.  Shay  for  not  appearing  to  defend 
his  client?  Out  of  his  own  mouth  he  has  answered  the  ques- 
tion. He  has  said  again  and  again  that  he  was  not  paid  all  of 
his  fee  and  that  he  never  intended  to  appear  if  his  fee  was  not 
all  paid. 

Fidelity  to  clients  has  brought  more  honor  to  the  legal  profes- 
sion in  the  eyes  of  the  world  than  any  other  thing.  Without 
proper  pay,  sometimes  without  thanks,  lawj^ers  have  stood  in 
defense  of  their  clients,  from  time  immemorial,  faithful  and  im- 
afraid.  That  a  lawyer  may  desert  his  client  in  a  criminal  case 
in  the  hour  of  his  peril,  because  the  fee  was  not  all  paid,  is 
inconsistent,  in  the  opinion  of  this  court,  with  the  ethics  of  the 
profession. 

But  this  case  is  really  worse  than  that.  Mr.  Shay  abandoned 
Casey  because  he  did  not  get  as  much  money  as  he  thought  he 
ought  to  have,  and  not  because  Mrs.  Casey  had  failed  to  pay 
all  of  an  agreed  fee.  Mr.  Shay  says  that  his  agreement  with 
Mrs.  Casey  was  for  a  fee  of  $250 — $125  to  be  paid  before  the 
trial  and  $125  after  the  trial.  Mrs.  Casey  was  utterly  unable 
to  pay  any  such  fee  for  her  son's  defense.  Mr.  Shay  knew  that, 
lie  had  defended  her  boy  five  times  previously  and  says  he  had 
been  paid  in  all  $20.  ^Irs.  Casey  is  a  little  old  widow  without 
any  means  and  without  even  any  reguhir  employment.     Her  son 
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Prank,  upon  whom  she  depended,  was  in  jail  and  without  h 
dollar.  Mrs.  Casey  *s  slender  means  had  been  known  to  Mr 
Shay  for  a  long  time.  She  was  now  in  a  worse  state  than  ever 
because  her  son  was  in  jail.  She  paid  Mr.  Shay  $30  in  small 
sums,  and  she  says  he  asked  her  to  brin^  what  she  could  and 
they  would  not  quarrel  about  the  amount  of  the  fee.  Is  it  pos- 
sible to  believe  that  this  woman  ever  agreed  to  pay  Mr.  Shay 
$250,  or  that  he  ever  supposed  she  could  raise  $125  in  cash  before 
the  trial  ?  The  conclusion  is  inevitable  that  Mr.  Shay  abandoned 
Casey  because  at  that  time  he  had  a  more  profitable  client,  Mr. 
O'Dell,  to  pay  him  for  his  time. 

When  Mr.  Salzer  saw  Mr.  Shay  at  the  latter 's  office  on  the 
afternoon  of  Saturday,  January  13th,  Mr.  Shay  did  not  then 
disclaim  being  Casey's  attorney,  but  merely  said  he  had  other 
things  to  attend  to  and  could  not  cut  himself  in  two.  Monday 
morning  on  the  train  to  Springfield  Mr.  Shay,  speaking  of  the 
Casey  case,  said  to  Mr.  Sawyer  he  would  not  try  an  embezzle- 
ment case  for  $30.  On  Tuesday,  January  16,  Mr.  Shay  told 
Mr.  Morris  that  he  had  only  got  $30  in  this  case  and  had  not  in- 
tended to  defend  Casey  on  this  account.  On  the  same  day  he 
made  much  the  same  statement  to  Mr.  Rulison. 

All  the  evidence  goes  to  show  that  Mr.  Shay  expected  to  de- 
fend Casey  only  in  case  there  was  nothing  more  profitable  to 
attend  to  when  the  trial  came  on.  It  happened  that  he  had  Mr. 
O'Dell  as  a  client  in  the  cases  in  the  United  States  Court  and  \a 
Marysville  when  the  Casey  trial  was  set.  He  got  his  clerk, 
Mr.  Jones,  to  tell  the  prosecutor  he  was  out  of  town  and  left 
Casey  to  his  fate.  He  intended  to  keep  the  $30  paid  by  Mrs. 
Casey,  and  trust  to  luck.  The  chances  are  ninety-nine  out  of 
a  hundred  that  a  court  will  not  go  into  the  unpleasant  task 
of  citing  a  headstrong  attorney  like  Mr.  Shay  to  appear  and 
explain  such  matters  as  this.  Mr.  Shay  thought  the  court  would 
most  likely*  assign  some  young  lawyer  to  defend  Casey,  and  let 
matters  go  at  that.  Mrs.  Casey  is  very  humble  and  very  poor, 
so  any  complaint  she  might  make  would  not  amount  to  much. 
Mr.  Shay  was  willing  to  take  all  the  chances  and  keep  the  $30. 

Unluckily,  for  Mr.  Shay,  this  court  was  not  disposed  to  look 
upon  his  shortcomings  as  a  light  matter,  not  to  shrink  from  in- 
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vestigating  his  conduct  because  of  time  and  trouble.  This  con- 
tempt case  has  taken  a  week  to  try ;  but  it  was  a  week  well  put 
in.  To  guard  the  honor  of  the  bar  and  the  rights  of  clients  is  the 
first  duty  of  the  court. 

The  rights  of  a  defendant  in  a  criminal  case  must  be  pro- 
tected by  the  court.  Among  these  rights  is  the  right  to  a  proper 
defense  (Section  7245  and  Section  7246,  Revised  Statutes). 
When  an  attorney,  who  is  an  oflScer  of  the  court,  assumes  the 
defense  of  a  prisoner  at  the  bar,  he  must  do  his  duty  in  the 
premises.  His  correct  conduct  as  an  officer  of  the  court  involves 
the  dignity  of  the  court  itself  {Bowling  Green  v.  Todd,  52  N.  Y., 
493).  For  an  attorney  to  undertake  to  appear  and  then  not 
to  appear  is  a  contempt  of  court  (Weeks  on  Attorneys,  Section 
97).  When  the  misbehavior  of  an  attorney  interferes  with  the 
work  of  the  court,  it  amounts  to  a  contempt  of  court  {Jones 
V.  Earl  of  Bath,  4  Modern,  367). 

In  conclusion  the  court  is  of  the  opinion  that  it  is  proved 
beyond  a  reasonable  doubt  that  Mr.  Shay  was  the  attorney 
for  Casey;  that  the  postal  notice  sent  to  Mr.  Shay  was  received 
by  him  and  that  he  willfully  neglected  to  attend  the  trial  and 
willfully  abandoned  Casey,  thus  obstructing  the  administration 
of  justice;  in  short,  that  Mr.  Shay  is  guilty  under  both  counts 
of  the  information. 

Coming  to  the  question  of  punishment,  two  things  are  gen- 
erally taken  into  consideration — ^the  reformation  of  the  defend- 
ant and  the  good  effect  of  his  punishment  on  others. 

As  to  the  reformation  of  this  defendant,  his  notions  of  right 
and  wrong  will  always  remain  just  what  they  have  been  shown 
to  be  in  this  case.  A  heavy  punishment  would  have  no  effect 
upon  him. 

As  to  the  good  effect  of  his  punishment  upon  others,  let  it 
first  be  said  that  there  are  but  few  out  of  nearly  eleven  hundred  . 
lawyers  at  this  bar  who  need  a  caution  as  to  their  ethics.     It 
is  to  be  hoped  that  these  few  will  be  sufficiently  warned  by  the 
public  exposure  of  Mr.  Shay's  conduct  in  this  case. 

Unwilling,  therefore,  to  sentence  him  to  jail  because  it  will 
do  him  no  good  and  believing  that  these  proceedings  will  be  a 
sufficient  warning  to  any  member  of  the  bar  who  is  inclined  to 
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forget  his  duty  to  his  clients,  the  court  will  let  Mr.  Shay  go 
forth  punished  only  by  the  shame  which  his  own  base  conduct 
has  brought  upon  him  in  this  matter.  The  defendant  is  dis- 
charged. 

Jacob  Shroder  and  Thomas  H.  Darby,  for  the  state. 

Lawrence  Maxwell,  Jr.,  and  Miller  Outcalt,  contra. 


«« LEGAL  REPRESENTATIVES.'* 

[Common  Pleas  Court  Of  Clermont  County.] 

Knights  T.  &  M.  M.  Aid  Association  v.  Olga  Bleher  et  al. 

Decided,  January,  1906. 

Mutual  Benefit  Societies — Construction  of  the  Words  ''Legal  Represent- 
atives"— Section  3630,  Revised  Statutes,  Before  and  After  Amend- 
ment. 

1.  Section  3630,  as  originally  enacted  April  20,  1872  (69  O.  L.,  82),  and 

amended  February  3,  1875  (72  O.  L.,  23),  authorized  mutual  relief 
associations  to  provide  in  their  certificates  for  payment  only  to  the 
family  or  heirs  of  the  member  as  the  beneficiary. 

2.  As  amended  March  31,  1891   (88  O.  L.,  251),  it  authorized  them  to 

provide  for  payment  to  the  "families,  heirs,  executors,  administra- 
tors or  assigns"  of  the  member. 

3.  The  words  "legal  representatives"  used  to  designate  the  beneficiary 

in  such  a  certificate,  issued  prior  to  the  act  of  March  31,  1891, 
mean  the  "family  and  heirs  of  the  deceased  member,"  and  not  his 
administrator  or  executor. 

This  was  a  case  of  interpleader  in  which  the  plaintiff  broug:ht 
into  court  the  fund  payable  under  its  certificate  and  asked  the 
court  to  decide  between  the  conflicting  claimants. 

[Cases  cited:  State  v.  S.  L.  A.,  38  0.  S.,  281;  .V.  Y.  Mutual 
L.  L  Co.  V.  Armstrong,  117  U.  S.,  597;  K.  T.  d'  M.  M.  A.  A.  v. 
Greeji,  79  F.  R.,  461;  Walsh  v.  Walsh.  143  N.  Y.,  662;  In  re 
Hess  Estate,  20  Circuit,  703;  Tafel,  Admr.,  v.  H.  C.  K.  G.  /?., 
12  W.  L.  B.,  35;  Masonic  M.  M.  A.  v.  Jones,  154  Pa.  St.,  99; 
same  v.  same,  154  Pa.  St.,  107:  .V.  J/.  A.  A.  v.  Oonser,  43  0.  S., 

1-]  . 
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Parrott,  J. 
The  court  finds: 

1.  That  the  plaintiff  issued  certificate  No.  715  to  John  C. 
Bleher,  July  23,  1878,  and  in  said  certificate  his  beneficiaries 
are  designated  by  the  words  ** legal  representatives.'' 

2.  That  at  the  time  said  certificate  was  issued  the  association 
was  limited,  by  statute,  to  the  issuance  of  such  certificates  to 
**the  families  and  heirs"  of  its  deceased  members,  and  under  this 
section  of  the  statutes  the  Supreme  Court  of  Ohio  held  that  any 
designation  of  beneficiaries  outside  of  the  ** family  and  heirs" 
of  the  deceased  members  was  against  public  policy  and  void 
{State  V.  S.  L.  A.,  38  Ohio  State,  281). 

3.  That  March  31,  1891,  the  section  of  the  statute  governing 
and  determining  who  should  be  beneficiaries  in  such  certificates 
at  the  time  of  issuance  of  certificate  No.  715  to  John  C.  Bleher 
was  amended,  authorizing  the  plaintiff,  upon  accepting  the 
provisions  of  said  amended  act,  to  name  as  beneficiaries  in  its 
certificates  the  families,  heirs,  executors,  administrators  or  as- 
signs of  its  deceased  members,  an  such  mcmher  might  direct. 

4.  That  in  1893  the  plaintiff  association  accepted  the  pro- 
visions of  said  amended  act  and  amended  its  by-laws  to  conform 
therewith,  and  at  the  same  time  provided  that  those  then  hold- 
ing certificates  could  change  the  beneficiaries  named  in  the 
certificates  by  filing  a  petition  therefor  and  complying  with 
the  requirements  of  said  by-law. 

5.  That  John  C.  Bleher  never  made  any  change  in  his  cer- 
tificate as  originally  issued,  but  continued  to  pay  the  assess- 
ments on  the  same  to  his  death,  September  1,  1905. 

6.  That  John  C.  Bleher  died,  leaving  Olga  Bleher,  his  widow, 
Lillian  and  Mabel  Bleher,  his  daughters,  and  Dorothy  and 
Edith  Peterson,  granddaughters.  His  widow,  Olga  Bleher,  is 
the  duly  appointed  administratrix  of  his  estate, 

7.  The  fund  of  $2,000,  due  on  certificate  No.  715,  is  claimed 
by  the  administratrix  for  the  estate  of  John  C.  Bleher  and  by 
tlie  widow,  children  and  grandchildren  of  the  deceased  as  inur- 
ing to  their  benefit  only. 

The  court  finds  upon  the  legal  questions  involved: 
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1.  That  the  words  *' legal  representatives,''  as  used  in  certifi- 
cate Xo.  715,  must  be  construed  in  relation  to  the  statute  3s 
it  then  existed,  governing  such  certificates,  and  that  under  such 
statutes  and  the  decisions  of  the  courts,  the  beneficiaries  of  the 
certificate  of  John  C.  Bleher,  No.  715,  were  at  least  up  to  the 
amendment  of  the  act  of  1891  the  */ family  and  heirs'*  of  de- 
cedent, and  were  so  understood  by  him  and  the  association. 

2.  If  so,  did  the  acceptance  of  the  provisions  of  the  amended 
act  in  1893,  by  the  association,  without  any  act  on  the  part  of 
John  C.  Bleher,  in  and  of  itself,  change  the  relation  of  John 
C.  Bleher  to  the  association,  and  without  any  act  on  his  part, 
other  than  the  payment  of  his  assessments,  change  the  then  ex- 
isting beneficiaries  from  '*his  family  and  heirs'*  to  his  ad- 
ministratrix as  the  representative  of  his  estate  ?    I  think  not. 

3.  Without  entering  into  further  discussion  of  the  legal 
phases  of  this  case  I  am  of  the  opinion  that  the  fund  due  on 
certificate  No.  715  inures  to  the  benefit  of  his  widow  and  children, 
and  not  to  his  administratrix. 

4.  The  court  further  finds  that  said  fund  should  be  dis- 
tributed to  the  beneficiaries,  as  follows,  to-wit: 

(a)  To  Olga  Bleher,  the  widow,  one-half  of  the  first  four 
hundred,  and  in  addition  one-third  of  the  balance  of  said  fund. 

(6)  To  Lillian  Bleher  and  Mabel  Bleher,  each,  the  one-thinl 
part  of  said  fund,  after  deducting  the  amount  herein  distributed 
to  Olga  Bleher. 

(c)  The  balance  of  said  fund,  to  be  divided  equally,  share 
and  share  alike,  between  Dorothy  Peterson  and  Edith  Peterson. 

Judgment  will  be  rendered  accordingly. 

Thornton  M.  H inkle,  for  the  association. 

Davis  cf*  Davis  and  E.  K.  Parroff,  for  various  defendants. 
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COMPETENCY  AND  EFFECT  OF  HYPOTHETICAL  QUESTIONS. 

[Superior  Court  of  Cincinnati,  General  Term.] 

William  C.  McLean,  as  Administrator  of  the  Estate  op 
Peter  Quincy,  Deceased,  v.  The  City  of  Cincinnati. 

Decided,  January,  1906. 

Hypothetical  Qvestions — Are  Competent,  When — What  Facts  may  be 
Assumed — Exaggeration  of  Facts — Charge  of  Court — Vtith  Refer- 
ence to  Opinions  of  Experts — Evidence — Error. 

1.  A  hypothetical  question  is  not  improper  simply  because  it  includes 

only  a  part  of  the  facts  in  evidence,  and  counsel  may  assume  the 
facts  in  accordance  with  his  theory  of  them,  if  supported  by  the 
evidence  of  some  of  his  witnesses.  But  if  the  hypothetical  question 
contains  material  exaggerations  of  facts,  and  is  unwarranted  by  any 
testimony  in  the  case,  it  is  improper  and  should  not  be  allowed. 

2.  It  is  error  to  Instruct  a  Jury  that  the  opinions  of  expert  witnesses. 

basied  on  hypothetical  statements  of  fact,  are  of  little  value  in 
case  the  jury  find  ihe  hypothesis  not  in  accordance  with  the  facts. 
The  jury  should  be  instructed  that  the  opinions  are  of  no  value. 

LiTTLEFORD,  J. ;  Ferris,  J.,  and  Hosea,  J.,  concur. 

The  petition  in  this  case  asks  damages  for  the  death  of  Peter 
Quincy,  who  is  alleged  to  have  been  fatally  hurt  through  the 
negligence  of  the  defendant.  On  October  27,  1902,  the  man 
was  driving  along  Morris  Place  about  7  p.  m.,  when  his  horse 
ran  into  an  obstruction  in  the  street  upon  which  there  was  no 
red  light  or  other  warning  of  danger.  The  wagon  was  over- 
turned and  fell  upon  Quincy 's  leg.  His  leg  and  his  head  were 
hurt  by  the  fall.  His  leg  was  not  hurt  very  seriously,  but  he 
had  pains  in  his  head,  sometimes  severe,  from  the  time  he 
was  hurt  until  his  death.  On  December  11,  1902,  forty-five  days 
after  his  injury,  he  had  what  his  physicians  said  was  a  stroke 
of  apoplexy.  On  December  17,  1902,  fifty-one  days  after  his 
injury,  he  died. 

Three  distinguished  physicians  called  by  the  city  testified  that 
Quincy  could  not  have  died  from  apoplexy,  because  apoplexy 
never  results  from  concussion.  They  said,  that  brain  lesion  is 
the  result  of  concussion,  but  the  symptoms  of  brain  lesion  ap- 
pear immediately  after  the  injury  to  the  head. 
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Relying  evidently  upon  the  testimony  of  these  eminent  physi- 
cianS;  the  jury  returijed  a  verdict  for  the  defendant. 

The  statements  of  these  three  physicians  that  apoplexy  hiay 
result  from  uremia,  excitement,  over-eating,  over-drinking,  se- 
nility, etc.,  but  never  from  concussion,  and  that  apoplexy  is 
often  confounded  with  brain  lesion,  were  all  brought  out  by  a 
hypothetical  question  which  informed  ^  these  experts,  among 
other  particulars,  that  Quincy  first  complained  of  pains  in  his 
head  on  November  21,  1902,  a  period  of  twenty-five  days  after 
his  injury;  that  is,  the  hypothetical  question  contains  the  state- 
ment that  **on  the  21st  of  November  he  complained  of  head- 
ache," which,  of  course,  means  that  he  complained  then  for  the 
first  time. 

As  is  said  above,  the  fact  is,  Quincy  had  pains  in  the  head 
from  the  time  of  the  accident  until  his  death,  so  that  this  state- 
ment in  the  hypothetical  question  is  contrary  to  the  undispute  1 
evidence.  Basing  their  opinion  upon  the  hypothetical  question 
containing  this  incorrect  statement,  these  three  physicians  called 
by  the  city  testified  to  the  effect  that  the  chance  of  Quincy 's 
death  being  the  result  of  the  fall  was  so  remote  as  to  be  almost 
an  impossibility.  How  far  these  experts  erred  in  their  conclu- 
sion by  reason  of  this  mistake  in  the  facts  presented  to  them 
is  not  for  a  layman  to  say;  but  their  opinion  was  of  no  value 
to  the  jury  under  the  circumstances,  and  the  question  should 
not  have  been  permitted.  Had  these  physicians  been  informed 
of  the  true  state  of  facts  with  reference  to  Quincy 's  head,  it  is 
not  improbable  that  they  would  have  stated,  if  it  be  true  that 
concussion  can  not  cause  apoplexy  but  may  cause  brain  lesion, 
that  Quincy  died  from  brain  lesion,  and  that  his  two  doctors 
simply  made  a  mistake  in  giving  apoplexy  as  the  cause  of  hisv 
death'  since  the  two  are  often  confounded.  Quincy  died  from 
some  sort  of  brain  trouble,  although  he  was  a  healthy  man  be- 
fore his  injury,  and  these  physicians  might  have  thought  there 
was  some  connection  between  the  cause  of  his  death  and  the 
accident  had  they  been  correctly  informed  as  to  the  facts  in  the 
case. 

A  certain  amount  of  latitude  must  be  allowed  in  putting  a 
hypothetical  question.     A  question  is  not  improper  simply  be- 
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cause  it  includes  only  a  part  of  the  facts  in  evidence  (Stearns 
V.  Field,  90  N.  Y.,  640).  Furthermore,  counsel  may  assume  the 
facts  in  accordance  with  his  theory  of  them  if  supported  by  the 
evidence  of  some  of  his  witnesses,  and  the  court  should  not  re- 
ject the  question  on  the  ground  that  in  his  opinion  such  facts  are 
not  established  by  a  preponderance  of  the  evidence  {Quifin  v. 
Higgins,  63  Wis.,  664).  But  if  the  hypothetical  question  con- 
tains material  exap:gerations  of  the  facts  and  is  unwarranted 
by^any  testimony  in  the  case,  it  is  improper  and  should  not  be 
allowed  {Williams  v.  Brown,  28  0.  S.,  547). 

The  hypothetical  question  before  us  is,  in  our  opinion,  un- 
warranted by  any  testimony  in  the  case.  It  was  not  only  im- 
proper in  the  respect  already  mentioned,  but  there  were  other 
objections  to  it.    The  question  is  here  griven  in  full : 

*  *  Doctor,  assume  that  the  deceased  w^as  a  colored  man  of  fifty- 
six  to  fifty-seven  years  of  age;  that  he  had  had  apparently 
good  health  all  of  his  life  up  to  the  illness  which  caused  his 
death;  that  on  the  27th  of  October,  1902,  he  had  a  fall  from 
a  spring  wagon,  on  the  street;  that  this  fall  caused  a  slight 
scratching  of  the  skin;  that  it  was  treated  only  by  washing 
and  by  an  application  of  vaseline;  that  there  was  no  fracture 
of  the  skull,  and  no  treatment  by  the  attending  physician  ex- 
cept for  a  slight  fever ;  that  there  w^as  an  injury  to  the  leg  which 
caused  the  deceased  to  be  laid  up  for  eight  or  ten  days,  but 
which  had  no  bearing  on  the  cause  of  death;  that  after  the  re- 
covery of  the  leg  wound,  decedent  got  up  and  w'ent  about  his 
business;  that  on  the  21st  of  November  he  complained  of  head- 
ache and  was  given  treatment  for  that;  that  he  was  up  and 
about  attending  to  his  business  as  janitor  until  the  11th  day  of 
December,  when  he  went  to  bed,  and  showed  some  symptoms  of 
stupor  or  paralysis  of  speech;  that  he  was  in  a  comatose  con- 
dition from  the  11th  of  December  to  the  17th  of  December, 
on  which  day  he  died ;  that  there  were  no  convulsions,  that  there 
was  no  apparent  paralysis  or  paresis  of  the  muscles ;  that'  there 
w^as  no  difference  in  the  pupils;  that  the  reflexes  were  normal; 
that  there  was  no  fever;  that  there  was  no  incontinence  of  the 
feces  or  urine  and  no  history  of  heart  lesion ;  that  death  ensued 
forty-five  days  after  the  injury  described;  what,  if  any,  con- 
nection was  there  between  the  injury  of  October  27th  and  the 
cause  of  death?'' 

As  will  be  seen  from  the  question,  the  statement  is  made  that 
Quincy  **had  a  fall  from  a  spring  wagon  on  the  street";  the 
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fact  was  that  the  wagon  upset  and  fell  upon  his  leg.  Then 
comes  the  statement,  '*that  this  fall  caused  a  slight  scratching 
of  the  skin ' ' ;  the  fact  was  that  the  man 's  head  was  badly  hurt. 
There  are  other  points  in  this  question  also,  without  going  far- 
ther, which  are  objectionable;  but  enough  has  been  pointed  out 
to  show  that  the  question  in  some  respects  was  not  warranted 
by  any  testimony  in  the  case. 

For  the  reason  given  we  are  of  the  opinion  that  there  was 
prejudicial  error  in  overruling  plaintiff's  objection  to  this  ques- 
tion. 

In  its  general  charge,  the  court,  speaking  of  the  testimony 
of  the  experts  in  answer  to  the  hypothetical  questions,  used  the 
following  language : 

*'If  the  question  with  this  statement  of  fact  put  to  the  wit- 
ness, upon  which  he  expresses  his  opinion,  does  not  embody  the 
facts  as  you  find  them  to  have  been  established  by  the  testi- 
mony, then  the  opinion  is  of  little,  if  any,  value  in  determining 
the  issues  in  this  case." 

This  instruction  in  our  opinion  was  not  correct.  Rogers  on 
Expert  Testimony,  Section  32,  says: 

**It  is  proper  to  instruct  the  jury  to  disregard  the  opinions 
of  expert  witnesses,  based  on  hypothetical  statements  of  facts, 
in  case  they  find  the  hvpothesis  not  in  accordance  with  the 
facts." 

It  will  not  do  under  such  circumstances  to  tell  the  jury  that 
the  opinion  of  the  expert  is  of  little  value;  they  must  be  told 
that  the  opinion  is  of  no  value. 

In  New  Jerusalem  Church  v.  Crocker,  7  C.  C,  327,  333,  the 
court  says : 

**The  jury  should  have  been  instructed  that  if  they  were  of 
the  opinion  that  any  fact  assumed  by  the  witness,  as  the  basis 
of  his  opinion,  was  not  established  by  the  evidence,  they  should 
regard  his  opinion  as  of  no  value,  unless  his  testimony  shows 
that  such  fact  affected  only  the  confidence  with  which  the  opin- 
ion was  held." 

In  Sharkey  v.  State,  4  C.  C  101,  103,  the  following  charge 
of  the  court  below  was  held  to  be  error : 
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'/I  need  hardly  remind  you  that  an  opinion  based  upon  a 
hypothesis  incorrectly  assumed,  or  incorrect  in  its  material  facts, 
and  to  such  an  extent  as  to  impair  the  nature  of  the  opinion, 
is  of  little  or  no  weight.*' 

Again,  in  West  v.  Knoppenberger,  4  C.  C. — N.  S.,  305,  it  was 
held  to  be  error  to  give  the  following  charge: 

*  *  If  a  question  or  statement  of  facts  put  to  the  witnesses  upon 
which  they  have  expressed  an  opinion,  do  not  embody  the  facts 
as  you  find  them  to  have  been  established  by  the  testimony, 
then  the  opinion  of  said  experts  is  of  little,  if  any,  value  in  de- 
termining the  question  in  the  case.** 

A  very  full  discussion  of  the  subject  will  be  found  in  this 
latter  case. 

We  think  that  this  error  in  the  charge  was  prejudicial  to  the 
plaintiff,  and  for  the  reasons  given  the  judgment  of  the  court 
below  is  reversed,  and  the  verdict  set  aside. 

William  C,  McLean  and  Z>.  D.  Woodmansec,  for  plaintiff  in 
error. 

John  V.  Campbell,  for  defendant  in  error. 
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ABATEMENT— 

Of  action  brought  by  adminis- 
trator upon  discovery  that  his  ap- 
pointment as  administrator  was 
not  completed  when  suit  was  filed 
and  two  years  has  interyened  since 
the  accident.    45. 

ABUTTING  OWNBR— 

Mere  delay  in  travel  suffered 
by  a  property  owner  by  the  lay- 
ing of  a  railway  track  in  the 
street  is  damnum  absque  injuria, 
where  there  is  an  outlet  from  his 
property  along  the  street  without 
crossing  the  track.     109. 

Interference  with  access  to  prop- 
erty by  a  railway  track  in  the 
street,  where  the  track  is  not  op- 
posite the  boundary  lines  of  the 
property  produced.     109. 

Whether  Section  3283  relates  to 
damages  not  covered  by  the  Con- 
stitution— Quaeref   lu9. 

Has  no  recourse  against  munic- 
ipality, which  refunds  street  im- 
provement bonds  at  a  lower  rate 
of  interest,  deriving  a  profit  there- 
from.   261. 

ACCOUNTING— 

The  successor  or  wards  of  a 
guardian,  who  has  become  a  non- 
resident after  the  approval  of  his 
account,  may  go  into  the  common 
pleas  for  an  accounting,  and  if 
anything  is  found  due,  may  pro- 
ceed upon  the  bond  in  the  same 
acUon.    88. 

ACTION— 

Where  pending  for  wrongful  in- 
juries at  the  time  of  the  death  of 
the  plaintiff,  and  revived  by  his 
administrator,  an  amended  or 
supplemental  petition  becomes  nec- 
essary, setting  forth  the  time  of 


death  of  the  original  plaintiff  and 
whether  death  was  due  to  the  in- 
juries alleged  in  his  petition.    559. 

A  claim  for  interest  paid  to  a 
village  treasurer  on  public  depos- 
its can  be  recovered  only  by  a 
.  suit  by  an  officer  or  officers  au- 
thorized to  care  for  or  protect  such 
funds.     201. 

Capacity  of  one  to  sue  for  re- 
covery from  a  village  treasurer  of 
interest  on  public  funds  collected 
by  him,  can  be  questioned  by  spec- 
ial demurrer,  but  must  be  specially 
assigned.    201. 

Rights  of  defendant  company  in 
suit  to  recover  back  money  ille- 
gally paid  out  of  county  treasury 
for  construction  of  bridges.    303. 

Will  lie  for  an  assault  commit- 
ted by  a  care-taker  of  a  public 
park  while  acting  in  the  line  of 
duty.    480. 

May  be  brought  by  one  in  the 
capacity  of  a  tax-payer  the  mo- 
ment his  property  has  been  listed 
and  returned  to  the  auditor.    505. 

A  husband  who  accepts  a  sum 
of  money  from  his  wife  with  the 
understanding  that  she  may  take 
a  divorce  at  her  pleasure,  has  no 
cause  of  action  against  those  car- 
rying out  the  agreement.    469. 

ADMINISTRATOR— 

The  appointment  of  an  admin- 
istrator or  executor  does  not  under 
the  law  of  Ohio  suspend  the  op- 
eration of  the  statute  of  limita- 
tions.   518. 

The  relation  of  executor  or  ad- 
ministrator to  the  estate  does  not 
create  a  continuing  and  subsisting 
trust  under  Section  4974.     518. 

Can  not  apply  assets  of  the  es- 
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tate  to  the  payment  of  his  claim 
prior  to  its  allowance  by  the  pro- 
bate court.    518. 

Error  does  not  lie  to  order  re- 
moving an  administrator  under 
Section  6017.     549. 

Error  may  be  prosecuted  to  an 
order  denying  the  right  of  certain 
persons  to  administer  the  estate. 
549. 

Where  a  suit  for  wrongful  in- 
juries was  pending  at  the  time  of 
the  death  of  the  intestate,  it  is 
necessary  that  the  administrator, 
if  the  action  is  revived  by  him, 
file  an  amended  or  supplemental 
petition,  setting  forth  the  time  of 
death  and  whether  death  was  the 
result  of  the  injuries  alleged  by 
the  original  plaintiff.    559. 

An  action  in  replevin  will  not 
lie  against,  for  recovery  of  mort- 
gaged goods  in  possession  of  the 
mortgagor,  although  the  condition 
of  the  mortgage  was  broken  at  the 
time  of  his  death.    653. 

Is  a  merely  nominal  party  to  a 
suit  for  wrongful  death,  and  a  gen- 
eral denial  does  not  traverse  his 
representative  capacity.    81. 

Objection  to  an  administrator 
bringing  suit  for  wrongful  death 
of  the  intestate  must  be  taken  by 
demurrer  as  for  want  of  legal  ca- 
pacity to  sue,  or  by  special  denial. 
81. 

Where  appointment  of,  is  not 
completed  until  after  action  for 
wrongful  death  has  been  brought, 
and  two  years  has  elapsed  since 
the  accident  occurred,  the  action 
can  not  be  maintained  and  the 
cause  is  abated.    45. 

Authority  of  administrator  does 
not  relate  back  in  the  matter  of  a 
claim  for  wrongful  death,  but  be- 
gins with  his  appointment.    45. 

Failure  of,  to  give  bond  renders 
appointment  invalid  and  action 
for  wrongful  death  nugatory.     45. 

Should  inventory  a  note  against 
a  son  of  the  decedent  where  the 
will  directs  that,  if  the  note  is  not 
paid  at  the  death  of  the  testator, 
the  amount  thereof  shall  be 
charged  against  the  son  and  taken 
out  of  his  distributive  share.    190. 


ADVANCEMENTS— 

Nature  of;  not  a  loan  or  debt, 
and  create  no  liability  except  on 
distribution;  quit-claim  of  interest 
of  heir  in  real  estate  carries  rights 
growing  out  of  unequal  advance- 
ments.    125. 

The  operation  of  the  statute  as 
to,  can  only  apply  where  the  de- 
cedent died  intestate  as  to  his 
property.    190. 

AFFIDAVIT— 

Charging  the  keeping  of  a  place 
open  on  Sunday  where  intoxicat- 
ing liquors  are  on  other  days  of 
the  week  exposed  for  sale  and 
sold,  is  sufficient,  when.    429. 

Charging  the  keeping  of  a  place 
where  intoxicating  liquors  are 
sold,  is  not  bad  for  duplicity  be- 
cause it  alleges  several  distinct 
offenses  of  the  same  kind  requir- 
ing punishments  of  like  nature; 
election  as  to  counts.    241. 

Sufficiency  of  affidavit  accom- 
panying requisition  papers.  265. 
AGENCY— 

A  clerk  of  court  in  undertaking 
to  inform  a  party  as  to  when  his 
case  is  coming  on  for  determina- 
tion becomes  the  agent  of  such 
party.     324. 

Inasmuch  as  there  are  crimes 
in  which  proof  of  agency  is  neces- 
sary to  conviction,  a  court  will  not 
hold  that  a  witness  has  been  le- 
gally committed  for  refusing  to 
answer  as  to  whether  he  was  the 
agent  of  a  certain  party,  where 
the  record  fails  to  disclose  the  na- 
ture of  the  action.     641. 

AMENDMENT— 

Of  petition  becomes  necessary, 
where  a  plaintiff  suing  for  dam- 
ages for  wrongful  injuries  dies  be- 
fore the  action  is  determined  and 
it  is  revived  by  his  administrator. 
559. 
ANTE-NUPTIAL  AGREEMENT— 

What  mu&t  be  pleaded  and 
proved  with  reference  to,  in  order 
to  bar  a  widow  of  dower.    33. 

APPEALr— 

Where  made  by  a  municipal  em- 
ploye to  a  civil  service  commis- 
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sion;  the  authority  of  which  the 
director  of  public  safety  refuses 
to  recognize,  should  be  to  a  tribu- 
nal having  Jurisdiction  to  decree 
and  enforce  a  reinstatement  1. 
Last  answer  day,  where  the  ap- 
peal is  from  a  Justice  of  the  peace 
to  the  common  pleas.    251. 

APPEARANCE— 

The  filing  of  a  motion  to  dis- 
charge an  attachment  does  not 
constitutes  an  appearance,  when. 
345. 

ASSESSMENT— 

For  a  street  improvement;  can 
not  be  enjoined  on  the  ground  of 
failure  to  file  specifications  for  re- 
pair of  street,  where  the  city  does 
the  work  itself  and  not  by  con- 
tract; repairing  a  street  by  sec- 
tions does  not  invalidate  an  assess- 
ment for  the  whole.    368. 

Failure  of  an  Improvement  to 
enhance  the  market  value  of  abut- 
ting property  not  suflBicient  to  in- 
validate the  assessment  on  the 
ground  of  lack  of  benefits.    368. 

An  assessment  for  a  street  im- 
provement includes  all  items  en- 
tering into  the  cost  of  the  im- 
provement, including  curbing.  438. 

Proportionate  share  of  a  street 
railway  company  for  an  assess- 
ment for  improving  a  street  in 
which  its  tracks  are  laid.    438. 

A  street  assessment  can  not  be 
successfully  reais-ted  by  the  grantee 
of  a  petitioner  for  the  improve- 
ment, when;  nor  by  a  grantor  to 
whom  the  property  is  subsequent- 
ly reconveyed.    216. 

Of  public  school  property  for 
street   improvement.     122. 

ASSIGNMENT— 

Legal  services  form  a  valid  con- 
sideration for  an  interest  in  liti- 
gation, and  such  interest  may  be 
assigned;  the  right  thus  assigned 
is  not  enforceable  in  an  action  at 
law,  but  in  a  court  of  equity  upon 
a  showing  of  notice  of  such  inter- 
est to  the  defendant.     366. 

A  policy  of  life  insurance  is  not 
assignable  by  a  married  woman 
under  the  first  clause  of  Section 


3629;  but  an  assignment  to  a  wife 
and  her  assigns,  with  a  reversion 
back  to  her  husband  in  case  of  her 
prior  death,  is  valid  under  the 
second  clause  or  exception  of  the 
statute.     646. 

ATTACHMENT— 

Where  money  voluntarily  placed 
on  deposit  as  bail  under  a  charge 
in  the  police  court  Is  attached  for 
debt,  the  petition  is  defective  if  it 
does  not  allege  that  the  deposit 
was  made  in  fraud  of  creditors 
and  that  the  defendant  was  a 
debtor  to  plaintiff  at  the  time  the 
deposit  was  made.    206. 

Where  on  the  day  the  attach- 
ment was  levied  the  debtor  was 
not  in  a  position  to  enforce  a  re- 
payment of  the  money,  an  attach- 
ing creditor  does  not  obtain  a  valid 
lien.     206. 

A  motion  to  discharge  on  the 
ground  that  the  affidavit  is  false 
does  not  confer  Jurisdiction,  and  a 
dismissal  of  the  suit,  as  well  as  of 
the  attachment,  may  properly  be 
entered.    345. 

Physician's  services  constitute 
"necessaries"  and  attachment  will 
lie.     105. 

Will  lie  against  a  widower  who 
has  no  family  except  a  stepdaugh- 
ter who  does  not  live  with  him, 
when.     105. 

ATTORNEY  AND  CLIENT— 

Legal  services  constitute  a  valid 
consideration  for  an  Interest  in 
the  judgment  obtained,  and  such 
Judgment  may  be  assigned,  and  is 
not  champertous;  Judgment  debtor 
must  have  notice  of  assignment; 
rights  under  the  assignment  en- 
forced, how.     366. 

Where  an  attorney  enters  into 
a  contract  with  county  commis- 
sioners for  the  collection  of  taxes 
by  suit  on  property  theretofore 
treated  as  exempt,  and  it  is  agreed 
that  similar  suits  shall  follow  the 
result  in  a  test  case,  the  attorney 
is  entitled  to  his  commission  on 
the  amounts  recovered  in  all  the 
cases.     505. 

Misbehavior  by  an  attorney  in 
the  presence  of  the  court  gives  to 
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the  court  an  inherent  right  to  try 
him,  notwithstanding  the  filing  of 
afDdavits  of  prejudice.    657. 

An  attorney  who  disregards  an 
order  of  court  on  the  ground  that 
it  is  not  technically  correct  in  its 
terms  is  guilty  of  contempt.    657. 

While  a  court  has  no  power  to 
dismiss  a  lawyer  from  his  client's 
service,  it  is  competent  where  an 
attorney  abandons  his  client  in 
the  midst  of  a  criminal  trial  to 
appoint  other  counsel  to  take  his 
place  and  protect  the  interests  of 
the  defendant.    657. 

The  abandonment  of  a  defend- 
ant in  a  criminal  trial  by  his  at- 
torney because  the  fee  agreed  upon 
has  not  been  paid,  constitutes  a 
contempt  of  court,  where  the  work 
of  the  court  is  thereby  interfered 
with.    657. 

A  proposal  and  acceptance  con- 
stitute the  relation  of  attorney 
and  client    657. 

AUDITOR— 

Requirement  of  certificate  of 
county  auditor  as  to  availability 
of  funds  before  contracts  are  en- 
tered into  by  public  officials.    303. 

BAIL— 

Money  deposited  a»,  Is  not  sub- 
ject to  attachment,  unless.    206. 

Authority  to  suspend  sentence 
in  order,  to  give  opportunity  to 
file  a  petition  in  error  does  not 
authorize  admission  to  bail  pend- 
ing the  hearing  on  error.    622. 

BALLOTS— 

Irregularity  in  the  form  of,  does 
not  invalidate  an  election,  where 
the  contestors  sanctioned  the  bal- 
lot used  by  participating  in  the 
election;  distinction  between  bal- 
lot and  vote.    373. 

BENEFITS— 

A  street  assessment  can  not  be 
successfully  resisted  on  the 
ground  of  lack  of  benefits,  based 
upon  the  fact  that  the  traffic  is  too 
heavy  for  the  character  of  the  im- 
provement made.     216. 

BILL  OF  EXCEPTIONS— 
Must  contain  all  the  evidence  on 


review  from  a  prosecution  before 
a  mayor  to  secure  a  consideration 
of  the  weight  of  the  evidence.  429. 
In  a  mandamus  proceeding  to 
compel  a  judge  to  sign  a  bill,  an 
answer  to  the  effect  that  the  bill 
presented  is  not  a  true  bill  is  not 
sufficient,  but  there  must  also  be 
shown  a  willingness  and  effort  on 
the  part  of  the  judge  to  perfect 
the  bill.     283. 

BOARD  OF  EDUCATION-:- 

Entitled  to  the  custody  of  school 
sinking  funds,  but  not  of  their 
management  and  control.    401. 

BONDS,  NEGOTIABLE— 

Where  an  attempt  has  been 
made  in  good  faith  to  sell  duly 
authorized  bonds  at  public  sale, 
a  failure  to  sell  does  not  work  a 
rescission  of  all  the  steps  that 
have  preceded,  and  the  subsequent 
sale  of  the  bonds  at  private  sale 
is  valid.     609. 

Not  incumbent  upon  a  munic- 
ipality in  refunding  street  im- 
provement bonds  to  account  to  the 
abutting  property  owners  for  the 
profit  resulting  therefrom.    261. 

BONDS,  SURETY— 

Of  a  guardian;  failure  of  the 
guardian  to  respond  in  an  action 
to  review  his  account  is  a  breach 
of  the  condition  of  the  bond.    88. 

BRIBERY— 

A  charge  that  two  councilmen 
have  accepted  bribes  and  fifteen 
others  have  been  influenced  in 
their  voting  by  a  party  who  con- 
tributed to  their  individual  cam- 
paign funds,  constitutes  a  charge 
of  misconduct  in  office.    57. 

BRIDGES— 

While  it  is  the  duty  of  county 
commissioners  to  keep  in  reason- 
ably safe  condition,  they  are  not 
justified  in  ignoring  statutory  pro- 
visions as  to  repair  or  new  con- 
struction.   303. 

Recovery  of  money  by  county 
paid  on  illegal  bridge  contracts. 
303. 

BUILDING  INSPECTOR— 
An  order  by,  that  a  building  be 


INDEX. 


686 


razed  on  account  of  its  unsafe 
condition  is  not  an  eviction  of  the 
tenant  by  title  paramount,  and 
creates  no  liability  against  the 
landlord,  unless.    393. 

BURIAL— 

Right  of  decedent  or  relative  to 
designate  place  of.    405. 

BURDEN  OF  PROOF— 

In  an  action  by  a  sister  to  set 
aside  for  want  of  consideration, 
fraud  and  breach  of  confidential 
relations,  a  paper  writing  wherein 
she  agrees  to  convey  certain  prop- 
erty to  her  brother,  the  burden  of 
proof  is  upon  the  brother.    225. 

Is  upon  a  policyholder  in  a  fire 
insurance  company  to  show  com- 
pliance with  a  condition  requiring 
that  he  submit  to  an  examination 
under  oath  concerning  the  loss 
upon  which  he  has  brought  suit. 
246. 

In  habeas  corpus  for  the  release 
of  a  witness  committed  for  con- 
tempt in  refusing  to  answer,  the 
burden  is  on  the  sheriff  to  show 
that  the  commitment  has  been  le- 
gally made.    641. 

Is  upon  a  surety,  claiming  re- 
lease from  a  note  by  reason  of  an 
extension,  to  show  that  the  exten- 
sion was  granted  upon  a  definite 
agreement  based  upon  a  sufficient 
consideration.    646. 

Is  upon  an  abutting  owner  to 
show  that  the  assessment  mater- 
ially exceeds  the  benefits,  when  at- 
tempting to  enjoin  an  assessment 
on  that  ground.    368. 

CAPACITY  TO  SUB— 

Objection  to  an  administrator 
bringing  suit  for  the  wrongful 
death  of  the  Intestate  must  be 
taken  by  demurrer  as  for  want  of 
legal  capacity  to  sue,  or  by  special 
denial.    81. 

CAR  SERVICE— 

Reasonable  rates  relating  to,  are 
legal  and  enforceable.    412. 

The  switching  of  cars  arriving 
over  a  connecting  line  may  be 
compelled,  when.    412. 

CAVEAT  EMPTOR— 
Doctrine  of,  applies  to  one  leas- 


ing a  building  which   is  unsafe. 
393. 

CHARGE  OF  COURT— 

A  special  charge  that  "if  plaint- 
iff by  her  own  testimony  in  sup- 
port of  her  cause  of  action  raises 
a  presumption  of  contributory  neg- 
ligence, the  burden  rests  upon  her 
to  remove  that  presumption,"  was 
properly  refused  where  there  was 
no  testimony  implying  negligence 
on  her  part.    8. 

A  charge  as  to  facts  excusing 
contributory  negligence,  although 
in  the  opinion  of  the  court  unnec- 
essary, is  not  to  the  prejudice  of 
the  defendant  if  no  contributory 
negligence  existed.    8. 

With  reference  to  measure  of 
damages,  where  there  has  been 
proof  Introduced  as  to  the  distress- 
ing character  of  injuries  result- 
ing in  the  death  for  which  the 
suit  has  been  brought.    81. 

In  reviewing  a  charge,  the  word 
"if"  will  not  be  read  as  equivalent 
to  "unless,"  where  to  do  so  would 
render  the  statement  contradictory 
of  a  preceding  paragraph.    681. 

In  view  of  what  had  been  said 
previously  in  the  charge,  it  was 
not  error  in  this  case  to  add:  "If, 
on  the  other  hana,  you  should  find 
certain  conditions  existed  (enu- 
merating them),  tnen  it  is  for  you 
to  say  whether  those  conditions 
excused  any  negligence  there 
might  have  been  on  his  part."  581. 

It  would  be  error  to  instruct  a 
Jury  that  a  passenger  elevator  is 
a  place  of  danger.    581. 

A  special  charge  is  properly  re- 
fused, which  holds  the  plaintiff 
to  proper  care  and  caution,  with- 
out defining  what  would  consti- 
tute proper  care  and  caution  under 
the  circumstances.     581. 

The  Jury  should  be  Instructed 
that  if  they  find  the  hypothesis 
upon  which  the  opinions  of  expert 
witnesses  are  based  is  not  in  ac- 
cordance with  the  facts,  the  opin- 
ions of  the  experts  ^ould  be 
treated  as  of  no  value.     676. 

On  abstract  propositions  of  law 
open  to  technical  objection  but  not 
prejudicial.    633. 
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As  to  highest  degree  of  care  on 
the  part  of  a  street  railway  com- 
pany; pecuniary  injury  resulting 
from  loss  of  time  and  diminished 
earning  capacity.    633. 

CINCINNATI  SOUTHERN  RAIL- 
WAY— 

The  operation  of,  by  a  lessee 
company,  in  connection  with  such 
other  lines  as  the  lessee  company 
may  control,  is  in  no  sense  a  com- 
bination of  the  city  of  Cincinnati 
with  such  other  lines  in  violation 
of  the  Constitution.     109. 

Lessee  company  in  nowise  lim- 
ited as  to  the  character  of  busi- 
ness it  may  carry  on  or  in  the  con- 
nections which  it  may  make  with 
other  roads.     109. 

CITY  SOLICITOR— 

Authorized  under  Section  1777 
to  sue  to  enjoin  a  traction  com- 
pany from  refusing  to  give  or  re- 
ceive transfers  in  accordance  with 
the  grant  to  the  original  company. 
489. 

CIVIL    SERVICE— 

Where  the  authority  of  a  civil 
service  commission  is  disputed  by 
a  director  of  public  safety,  appli- 
cation should  be  made  to  a  tribu- 
nal having  jurisdiction  to  decree 
and  enforce  the  order  of  the  com- 
mission.    1. 

A  suspension  of  a  municipal  em- 
ploye because  of  failure  to  appro- 
priate sufficient  funds  to  pay  for 
his  services  is  not  wrongful,  and 
neither  a  civil  service  act  nor  a 
contract  of  employment  could  af- 
ford him  protection.     1. 

CLAIM  AGENT— 

Of  a  street  railway  company 
can  be  compelled,  in  a  suit  grow- 
ing out  of  an  accident  on  the  line, 
to  produce  the  report  made  by  the 
conductor  and  motorman  with  ref- 
erence to  said  accident.    93. 

CLASSIFICATION- 
NO  authority  for  the  classifica- 
tion of  passengers  within  the  lim- 
its of  a  municipality  by  the  cir- 
cumstances of  their  happening  to 
be  on  an  intra  or  extra  urban  car. 
489. 


Of  railways  as  between  steam 
and  other  roads;  how  determined. 
561. 

CLERK  OF  COURT— 

In  undertaking  to  keep  a  party 
informed  as  to  when  a  case  is 
coming  on  for  determination,  be- 
comes the  agent  of  such  party. 
321. 

CLEVELAND  FEDERAL  PLAN— 
Power  of  the  director  of  chari- 
ties and  correction  to  discharge 
prisoners  from  the  work  house, 
under;  regulations  necessary  to 
make  valid.     65. 

CONSIDERATION— 

For  a  transfer  from  one  line  of 
street  cars  to  another.    489. 

Inadequacy  of,  as  an  element 
upon  which  to  base  the  reversal  ol 
a  decree  for  specific  performance. 
501. 

To  secure  a  divorce.    469. 

CONSENT— 

Of  the  accused  does  not  confer 
upon  a  Justice  of  the  peace  juris- 
diction to  conduct  a  criminal  trial 
outside  of  the  township  In  which 
he  resides  and  was  elected.    555. 

CONSPIRACY— 

Inasmuch  as  the  injury  done  and 
not  the  conspiracy  itself  is  the 
gravaman  in  an  action  for  con- 
spiracy, a  verdict  may  be  returned 
against  any  one  or  more  of  the 
defendants.     469. 

CONTEMPT— 

A  witness  arrested  for  refusal 
to  answer  questions  during  the 
taking  of  his  deposition  must  be 
released,  where  the  questions  call 
for  hearsay  testimony.    93. 

Misbehavior  of  attorney  In  the 
presence  of  the  court;  inherent 
right  of  court  to  try  him  for  such 
oftense,  notwithstanding  the  filing 
of  affidavits  of  prejudice;  aban- 
donment of  a  criminal  case  in  the 
midst  of  trial  because  the  defend- 
ant has  failed  to  pay  the  fee 
agreed  upon,  constitutes  a  con- 
tempt of  court  when  such  action 
interferes  with  the  work  of  the 
court.     667. 
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An  attorney  who  disregards  an 
order  of  court  upon  the  ground 
that  it  was  not  technically  cor- 
rect in  its  terms,  is  guilty  of  con- 
tempt.   657. 

The  publication  of  charges  to  the 
effect  that  certain  indictments 
were  procured  through  fraud, 
blackmail  and  bribery,  where  made 
without  evidence  in  support  there- 
of, is  contempt  of  court,  for  which 
summary  punishment  may  be  vis- 
ited on  the  guilty  parties.     593. 

The  grand  jury  is  a  component 
part  of  the  court,  and  charges  af- 
fecting it  affect  the  court    593. 

CONTRACTOR-^ 

Liability  for  an  accident  at  a 
pony  track,  operated  at  a  public 
resort,  can  not  be  shifted  by  the 
owner  to  an  independent  con- 
tractor.   81. 

Rights  of  sub-contractors  are 
fixed  and  determined  at  the  death 
of  the  principal  contractor,  unless 
the  personal  representative  under- 
takes to  complete  the  work.    150. 

Creditors  of  a  head  contractor 
are  entitled  to  priority  over  a  sub- 
contractor, where  they  secure  their 
claims  prior  to  the  giving  of  no- 
tice by  the  sub-contractor  to  the 
owner.     150. 

CONTRACT— 

Employes  of  a  municipality  can 
not  rest  right  of  recovery  for  serv- 
ices upon  contract.     1. 

Marriage  contract  which  bars  a 
widow  of  dower;  facts  which  must 
be  pleaded.     33. 

Between  county  officers  and  tax 
inquisitors;  stipulations  they  may 
contain  without  being  rendered  il- 
legal.    153. 

Power  of  insane  asylum  trus- 
tees, under  authority  delegated  by 
the  Legislature,  to  contract  with 
railroad  companies  with  reference 
to  a  track  across  the  asylum  lands, 
is  functus  officio  when  once  exer- 
cised and  contract  can  not  be  after- 
ward modified.     234. 

In  the  making  of  a  contract  by 
a  sister  with  her  brother  for  the 
conveyance  to  him  of  certain  land, 
the  burden  of  proof  is  upon  the 


brother  to  show  that  the  transac- 
tion was  fair  and  equitable,  and 
under  the  circumstances  of  this 
case  the  agreement  will  be  set 
aside  because  of  undue  influence. 
225. 

With  a  board  of  health  and  not 
in  writing,  for  necessaries  to  be 
provided  for  a  family  quarantined 
on  account  of  small-pox.    398. 

For  the  construction  of  county 
bridges;  invalidity  of,  for  failure 
to  comply  with  statutory  provis- 
ions; recovery  of  money  paid  on 
invalid  county  contract.    303. 

CONSTITUTIONAL  LAW— 

Sections  1343a  and  1343^,  pro- 
j^iding  for  the  appointment  in  cer- 
tain counties  of  persons  to  dis- 
cover property  omitted  from  the 
tax  duplicate,  are  unconstitutional 
for  lack  of  uniformity  of  opera- 
tion.    153. 

The  limitation  found  in  Section 
1343-4,  upon  the  operation  of  Sec- 
tions 1343-1,  1343-2  and  1343-3 
should  be  disregarded  and  these 
statutes  upheld.     153. 

The  provision  of  97  O.  L.,  436, 
which  prohibits  hunting  or  shoot- 
ing or  having  in  the  open  air  for 
such  purpose  any  implements  for 
hunting  or  shooting  on  any  Sun- 
day, does  not  abridge  the  right  to 
keep  and  bear  arms,  and  Is  con- 
stitutional.    13. 

The  constitutional  inhibition 
against  the  increase  or  decrease  of 
the  salary  of  an  officer  during  his 
existing  term  does  not  render  it 
incompetent  for  him  to  accept 
compensation,  fixed  by  the  General 
Assembly  after  he  entered  upon 
the  discharge  of  the  duties  of  his 
office  and  before  the  expiration  of 
his  term,  where  no  compensation 
was  theretofore  provided;  and 
where  a  statute  fixing  salaries  is 
declared  unconstitutional  during 
an  existing  term  of  office,  the  offi- 
cer Is  left  in  the  position  of  one 
for  whom  no  compensation  has 
been  provided,  and  may  accept 
compensation  under  a  new  statute 
notwithstanding  it  is  higher  than 
that  fixed  by  the  unconstitutional 
statute.     544, 
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CORPSE—     ' 

Right  of  burial  should  be  de- 
termined primarily  by  regard  for 
the  interests  of  the  public  and  the 
feelings  of  those  entitled  to  be 
heard;  the  paramount  right  is  in 
a  surviving  husband  or  widow; 
one  can  not  dispose  of  his  body  by 
will;  wishes  of  decedent  should  be 
considered,  but  are  not  control- 
ling; wishes  of  surviving  widow 
take  precedence  over  those  of  de- 
ceased hus'band,  and  especially  so, 
when.    405. 

CORPORATIONS— 

The  business  of  defending  physi- 
cians against  civil  suits  for  mal- 
practice is  a  professional  business, 
and  within  the  inhibition  of  Sec- 
tion 3225,  forbidding  the  carrying 
on  of  a  professional  business  by  a 
corporation.     185. 

COURTS— 

See  Judges. 

A  court  has  power  to  try  an  at- 
torney who  misbehaves  in  the 
presence  of  the  court,  notwith- 
standing the  filing  of  affidavits  of 
prejudice.     657. 

A  court  has  no  power  to  dismiss 
an  attorney  from  his  client's  serv- 
ice, but  where  an  attorney  aban- 
dons his  client  in  the  midst  of  a 
criminal  trial,  the  court  may  ap- 
point other  counsel  to  take  his 
place.     057. 

A  court  may  punish  summarily 
the  parties  guilty  of  publishing  un- 
true charges  of  corruption  against 
the  grand  jury.    593. 

Where  the  Supreme  Court  ex- 
presses no  opinion  on  questions 
raised,  and  the  same  questions  are 
again  presented  at  the  re-trial  of 
the  case,  they  may  be  regarded  as 
properly  determined  at  the  first 
trial.     581. 

The  power  conferred  upon  the 
common  pleas  court  to  suspend  the 
execution  of  sentence  in  order  to 
give  time  for  filing  a  petition  in 
error  does  not  authorize  the  ad- 
mission of  the  one  convicted  to 
bail  pending  the  hearing  on  error. 
G22. 

Probate  courts  are  courts  of  rec- 


ord, having  general  Jurisdiction 
within  the  sphere  of  the  subject 
matters  assigned  to  them  by  the 
Legislature.    549. 

The  orders  and  decrees  of  the 
probate  court  import  absolute  ver- 
ity and  require  no  affirmative  evi- 
dence to  indicate  Jurisdiction 
within  the  sphere  of  subjects  as- 
signed to  these  courts.     549. 

Pacts  which  are  not  Jurisdic- 
tional to  the  probate  court.     549. 

''Judicial  officers,  such  as  a  com- 
mon pleas  Judge,  can  not  be  held 
in  a  civil  case  for  any  Judicial 
action,  finding,  Judment  or  decree 
with  reference  to  a  matter  within 
the  Jurisdiction  of  the  court;  the 
Jurisdiction  here  meant  is  Juris- 
diction as  a  matter  of  law,  and  not 
as  determined  by  such  Judge  from 
the  facts;  this  rule  is  alike  appli- 
cable whether  the  act  complained 
of  be  honestly,  negligently  or  cor- 
ruptly done.    466. 

A  reviewing  court  will  not  dis- 
turb a  decree  for  specific  perform- 
ance, except  for  error  or  misappre- 
hension.   501. 

Power  of  police  court  over  sen- 
tence after  term;  suspension  of 
sentence;  revocation  of  suspen- 
sion.    533. 

The  probate  court  ia  clothed 
with  final  Jurisdiction  in  a  pro- 
ceeding to  contest  an  election  un- 
der the  Brannock  law  without  the 
intervention  of  freeholders.    129. 

COUNCILr— 

Jurisdiction  of,  to  order  a  street 
improvement  was  based,  under  90 
O.  L.,  156,  in  the  petition  therefor 
of  one-half  or  more  of  the  front- 
age.    216. 

Loses  Jurisdiction  to  order  a 
Beal  law  election  when  names  are 
withdrawn  from  the  petition  to  a 
number  less  than  the  requisite 
forty  per  cent  before  action  is 
taken  on  the  petition.    17. 

Statute  under  which  prosecution 
of  councilmen  for  misconduct  in 
office  should  proceed;  Section  225 
of  the  Municipal  Code  not  appli- 
cable; compelling  the  production 
of  books  and  papers;   incriminat- 
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ing  evidence;  bribery;  misfeas- 
ance.   57. 

A  charge  which  constitutes  mis- 
conduct of  councllmen  in  office.  57. 

Obvious  disadvantage  of  trial  of 
councilmen  before  their  fellow- 
members.    57. 

COUNTIES— 

A  statute  making  an  exception 
of  certain  counties  should  be  dis- 
tinguished from  one  which  limits 
the  operation  of  the  law  through- 
out the  state.    505. 

COUNTY  auditor- 
Is  not  bound  to  assume  that  the 
returns  as  made  for  taxation  are 
false.     153. 

COUNTY  COMMISSIONERS— 

Contract  by,  with  an  attorney 
for  the  bringing  of  suits  for  the 
collection  of  taxes  on  property 
theretofore  treated  as  exempt; 
where  it  is  agreed  that  similar 
cases  shall  follow  the  result  in  a 
test  case,  the  attorney  is  entitled 
to  his  commission  on  all  the  cases. 
505. 

Discretion  of,  as  to  the  fees  to 
be  paid  for  the  collection  of  taxes 
by  suit  will  not  be  interfered  with, 
when.     505. 

An  allowance  by,  of  $1,250  per 
annum  to  a  prosecuting  attorney 
under  Section  845  will  be  upheld, 
when.    505. 

The  restrictive  clause  in  Section 
2834  &  does  not  apply  to,  and  the 
act  is  therefore  not  invalid  as  to 
them  whatever  may  be  the  effect 
of  the  restriction  as  to  officials  to 
whom  it  does  apply.    303. 

While  it  is  the  duty  of,  to  keep 
county  bridges  in  reasonably  safe 
condition,  they  are  not  justified  in 
ignoring  statutory  provisions  as  to 
repair  or  new  construction.    303. 

The  allowance  and  order  for 
payment  of  claims  by,  not  res 
judicata  when  the  claims  were  in- 
valid by  reason  of  non-compliance 
with  statutory  requirements.    303. 

County  commissioners  whose 
salaries  were  fixed  by  statute  de- 
clared  .  unconstitutional      during 


their  term  of  office  can  not  be  en- 
Joined  from  receiving  pay  under 
the  act  of  April  21,  1904,  notwith- 
standing the  compensation  there 
fixed  is  higher  than  that  provided 
under  the  unconstitutional  statute. 
544. 

COVENANTS— 

Of  special  warranty  in  a  deed 
conveying  only  ''right,  title  and 
interest"  can  not  be  enlarged,  but 
is  limited  to  the  estate  granted; 
unpaid  taxes  not  a  breach  of  such 
warranty.    41. 

There  is  implied  covenant  on  the 
part  of  the  lessor  to  deliver  the 
premises  to  the  lessee  at  the  mo- 
ment he  is  entitled  to  take  posses- 
sion, and  a  breach  thereof  releases 
the  lessee  from  the  obligation  to 
take  the  premises.     50. 

Against  the  manufacture  or  sale 
of  intoxicating  liquor  run  with  the 
land,  and  are  binding  upon  sub- 
sequent grantees  whether  inserted 
in  their  deeds  or  not;  and  the  fact 
that  the  original  grantor  owned 
only  one-fourth  interest  in  the 
land  and  was  a  tenant  in  common 
with  his  grantee,  is  immaterial. 
141. 

A  covenant  against  the  sale  of 
intoxicating  liquor  or  its  manu- 
facture on  the  land  sold  may  be 
enforced  by  injunction,  unless  the 
plaintiff  has  been  deprived  of  his 
right  by  his  own  conduct  or  laches. 
141. 

CRIMINAL  LAW— 

The  abandonment  of  a  client, 
after  his  case  has  been  called  for 
trial,  because  the  fee  agreed  upon 
has  not  been  paid,  constitutes  a 
contempt  of  court,  where  the  work 
of  the  court  is  thereby  interfered 
with.     657. 

The  right  of  a  defendant  in  a 
criminal  case  to  a  proper  defense 
must  be  protected  by  the  court 
C57. 

The  authority  conferred  on  a 
common  pleas  judge  to  suspend 
sentence  for  a  reasonable  time 
within  which  to  file  a  petition  in 
error,   does   not  authorize  admls- 
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Bion  to  bail  pending  the  hearing 
on  error.     622. 

Proof  of  a  single  sale  is  sufficient 
to  establish  the  charge  that  the 
defendant  kept  a  place  where  in- 
toxicating liquors  are  sold.     241. 

Not  error  for  a  mayor  to  over- 
rule a  motion  for  a  change  of 
venue  in  a  prosecution  for  keeping 
a  place  where  intoxicating  liquors 
are  sold,  when.    241. 

Affidavit  charging  the  keeping 
of  a  place  where  intoxicating 
liquors  are  sold,  not  bad  for  du- 
plicity because  it  charges  several 
distinct  offenses  of  the  same  kind 
and  calling  for  the  same  punish- 
ments.    241. 

The  per  diem,  which  the  prose- 
cution has  agreed  to  pay  its  wit- 
nesses in  addition  to  the  amount 
which  they  will  receive  from  the 
state,  is  a  proper  subject  of  cross- 
examination.     241. 

Consent  of  the  accused  does  not 
confer  upon  a  justice  of  the  peace 
jurisdiction  to*  conduct  a  criminal 
trial  outside  "tof  the  township  in 
which  he  resides  and  was  elected. 
555. 

In  an  application  for  extradition 
the  facts  which  constitute  the 
crime  must  be  set  out,  unless  the 
application  is  based  upon  an  in- 
dictment by  a  grand  jury,  and  this 
requirement  is  not  satisfied  by  an 
affidavit  charging  the  crime  in  the 
language  of  the  statute.     485. 

The  revision,  suspension  and 
revocation  of  suspension  of  sen- 
tence after  term.     533. 

DAMAGES— 

In  an  action  for  damages  on  ac- 
count of  injuries  received,  testi- 
mony as  to  the  irregular  life  of 
the  plaintiff,  offered  for  the  pur- 
pose of  showing  probable  impair- 
ment of  health  prior  to  the  acci- 
dent, is  inadmissible.     8. 

For  an  injury  due  to  the  fault 
of  another  can  not  be  reduced  by 
the  amount  of  sick  benefits  paid 
to  the  one  injured;  but  where  sick 
benefits  are  waived  in  order  to  re- 
ceive full  wages,  the  equivalent  of 


such  wages  can  not  be  again 
awarded  by  the  jury.    30. 

Character  of  charge  to  the  jury 
necessary  in  a  suit  for  damages 
on  account  of  death  from  injuries, 
where  there  has  been  proof  intro- 
duced as  to  the  distressing  char- 
acter of  the  injuries.    81. 

A  municipality  liable  in,  for  an 
assault  by  the  cu&todian  of  a  pub- 
lic park  committed  while  acting  in 
the  line  of  duty.    480. 

deed- 
Co  venant  against  the  acts  of  the 
grantor  is  limited  to  the  estate 
granted;  unpaid  taxes  which  were 
a  lien  at  the  time  of  the  purchase 
can  not  be  recovered  on  the 
ground  of  breach  of  such  a  cove- 
nant.   41. 

Quit-claim  deed  covering  all  the 
interest  of  an  heir  in  the  real  es- 
tate of  his  ancestor  carries  such 
additional  interest  as  the  grantor 
may  have  by  reason  of  advance- 
ments to  other  heirs.     125. 

Enforcement  of  a  covenant 
against  the  manufacture  and  sale 
of  intoxicating  liquors  on  the  land 
conveyed.     141. 

Delivery  of,  does  not  pass  a 
title  eo  instant  unless  the  grantee 
is  in  a  position  to  legally  accept 
the  deed  at  the  time  it  came  into 
his  manual  possession.    225. 

Where  quit-claim  deeds  are 
given  for  the  sole  purpose  of  ef- 
fecting a  partition,  an  exception 
is  made  to  the  general  rule  as  to 
after-acquired  title  in  real  estate, 
and  such  deeds  will  be  treated  as 
containing  an  implied  covenant 
that  the  grantor  owns  the  prem- 
ises conveyed.     269. 

The  fact  that  the  plaintiff  in  an 
action  to  quiet  title  obtained  a 
quit-claim  deed  from  one  of  the 
defendants,  will  not  be  held  to 
raise  a  presumption  or  acknowl- 
edgment of  co-tenancy.     269. 

DELEGATION  OF  DUTIES— 

By  the  Legislature  empowering 
trustees  of  an  insane  asylum  to 
authorize  a  railroad  company  to 
cross  the  asylum  lands,  becomes 
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functus    ofllcio    when    once    exer- 
cised.   234.  . 

DEMURRAGE— 

Legality  of  reasonable  demur- 
rage charges.    412. 

DEVISE— 

Effect  of  a  quit-claim  deed  upon 
the  interest  of  the  heir  growing 
out  of  advanoements  to  other 
heirs.     126. 

Where  the  will  provides  that,  if 
a  note  against  a  son  of  the  testa- 
tor is  not  paid  at  the  testator's 
death,  it  shall  be  charged  against 
the  son,  and  taken  out  of  his  dis- 
tributive share,  the  note  should  be 
appraised  and  inventoried  by  the 
executor.     190. 

Where  the  will  directs  that  cer- 
tain land  shall  be  sold,  and  the 
proceeds  distributed  as  therein 
directed,  the  persons  to  whom  the 
proceeds  are  to  be  distributed  ac- 
quire no  title  under  the  will  by 
electing  to  take  the  land,  nor  can 
such  an  election  defeat  the  right 
of  the  widow  to  her  distributive 
share  of  such  proceeds.     190. 

DISMISSAL— 

Where  it  appears  that  the  facts 
alleged  in  an  affidavit  of  attach- 
ment are  untrue,  a  dismissal  of 
the  suit  as  well  as  the  attachment 
may  properly  be  entered.    345. 

DISTRIBUTION— 

Of  a  fund  due  a  deceased  head 
contractor;  liens  of  sub-contrac- 
tors and  of  other  contractors.     150. 

DIRECTOR— 

Power  of  Director  of  Charities 
and  Correction  under  the  "Cleve- 
land federal  plan"  to  discharge  a 
prisoner  from  the  work  house.  65. 

Failure  of  the  mayor  to  endorse 
his  approval  of  the  discharge  may 
be  cured  by  a  subsequent  endorse- 
ment, when.    65. 

Sentences  imposed  in  state 
cases,  as  distinguished  from  those 
imposed  by  the  municipal  court, 
and  power  of  director  with  ref- 
erence thereto.     65. 

DISCRETION— 
Of  a  probate  judge  in  the  matter 


of  the  appointment  of  jail  matrons 
can  not  be  controlled  by  mandam- 
us, when.     1. 

Of  judge  in  revising,  suspending 
or  revoking  suspension  of  sen- 
tence after  term.     533. 

The  discretion  lodged  with 
count y,  commissioners  with  refer- 
ence to  the  fees  to  be  paid  attor- 
neys for  the  collection  of  taxes  by 
suit  will  not  be  Interfered  with, 
when.    505. 

DIVORCE— 

Conspiracy  to  secure,  alleged; 
injury  to  plaintiff  resulting  from; 
discharge  of  one  defendant  does 
not  discharge  all;  what  constitutes 
a  collusive  agreement  to  secure  a 
divorce;  mouth  of  injured  party 
closed,  when.     469. 

DOWER— 

Facts  which  must  be  pleaded 
and  proved  in  order  to  bar  a  wid- 
ow of  dower  by  reason  of  a  mar- 
riage contract  or  ante-nuptial 
agreement.     83. 

A  widow  who  does  not  elect  to 
take  under  the  will  is  entitled  to 
dower  in  all  the  lands  of  which 
her  husband  died  seized;  where 
there  Is  a  direction  that  certain 
lands  be  sold  and  the  proceeds  dis- 
tributed to  certain  persons,  such 
persons  do  not  acquire  title  by 
electing  to  take  the  land,  and  the 
widow's  right  to  her  share  of  the 
proceeds  from  the  land  can  not  be 
defeated  by  such  election.     190. 

Owner  of  unassigned  dower  can 
not  bind  the  property  by  her  sig- 
nature for  a  street  improvement. 
216. 

Method  of  computation  of  dower 
interest  of  widow  in  mortgaged 
estate,  where  the  proceeds  of  sale 
exceed   the   mortgages.     209. 

EASEMENT— 

Of  abutting  lot  owners  in  street. 
257. 

ELECTIONS   (Political)— 

See  Ballots. 

Jurisdiction  to  order  a  Beal  law 
election  by  council  is  lost,  where 
names  are  withdrawn  from  the 
petition  to  a  number  less  than  the 
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requisite  forty  per  cent,  before 
action  on  the  petition  taken.    17. 

Contest  of  an  election  under  the 
Brannock  local  option  law;  pe- 
tition contesting  election  must  be 
stricken  from  the  files  where  there 
has  been  a  failure  to  issue  sum- 
mons upon  the  mayor  for  more 
than  twenty  days  after  the  elec- 
tion.   117. 

A  probate  Judge  is  clothed  with 
hnal  jurisdiction  in  a  contest  of 
an  election  und^r  the  Brannock 
liquor  law,  without  the  interven- 
tion of  freeholders  as  provided  by 
law  for  the  contest  of  an  election 
of  a  Justice  o^  the  peace.    129. 

A  petition  for  an  election  under 
the  Brannock  law  is  a  public  doc- 
ument which  any  citizen  or  pe- 
titioner of  the  district  has  a  right 
to  inspect.     179. 

Rules  which  govern  the  formal- 
ity and  regularity  of  elections  for 
restriction  of  the  sale  of  liquor. 
329. 

The  designation  in  an  order  for 
an  election  under  the  Brannock 
law  of  a  voting  place  fifteen  feet 
over  the  boundary  line  of  the  pro- 
posed district  does  not  invalidate 
the  election,  when.    329. 

Time  within  which  an  election 
must  be  held  under  the  Brannock 
law  is  mandatory.    353. 

A  petition  for  an  election  under 
the  Brannock  law  may  be  with- 
drawn for  the  purpose  of  changing 
the  boundaries  of  the  proposed 
district,  and  the  use  of  the  old 
^eetd  in  re-filing  is  competent, 
when.    356. 

Orders  made  by  a  Judge  with 
reference  to  a  Brannock  law  elec- 
tion are  ministerial,  and  not  or- 
ders of  court.     358. 

A  petition  for  an  election  under 
the  Brannock  law,  which  is  le- 
gally insufficient,  does  not  take 
precedence  over  a  legal  petition 
subsequently  filed  and  covering 
overlapping  territory,  when.    358. 

Irregularity  in  the  publication 
of  notice  of  a  Beal  law  election 
without  significance,  when.    373. 

Irregularity  in  the  form  of  bal- 


lot; form  used  sanctioned  by  con- 
testors  by  participating  in  tbe 
election.    373. 

One  whose  mental  condition  is 
such  that  a  court  would  have  no 
hesitancy  in  committing  him  to  an 
asylum  or  appointing  a  guardian 
for  him.  Is  well  within  the  class 
who  are  prohibited  from  exercis- 
ing the  elective  franchise  by  the 
Constitution.    373. 

A  petition  for  an  election  under 
the  Beal  law  is  sufficient  as  to 
number  of  signers,  when.    373. 

Allegations  of  petition  to  con- 
test validity  of  Beal  law  election; 
evidence  can  be  introduced  only 
as  to  irregularities  specified  in  the 
petition.     373. 

The  casting  of  a  ballot  not  prop- 
erly marked  is  not  the  casting  of 
a  vote.     373. 

Where  the  result  of  an  election 
turns  on  the  vote  of  an  insane 
man,  the  court  will  declare  that 
there  is  no  majority  and  no  elec- 
tion under  the  statute.    373. 

Irregularity  of  election  officer  in 
going  out  to  the  street  to  receive 
the  ballot  of  a  voter  who  was  not 
able  to  leave  his  carriage.    373. 

Under  the  Beal  law;  liquor  sell- 
ers not  entitled  to  be  made  parties 
to  suit  to  contest  election;  voters 
at  such  an  election  must  vote  in 
their  own  precincts;  voting  place 
of  infirmary  inmates  is  the  in- 
firmary precinct;  carbon  ballots 
and  other  frauds  at  the  polls.   453. 

ELECTIONS  (Between  Rights)— 
Where  the  will  directs  that  cer- 
tain land  be  sold  and  the  proceeds 
distributed  among  certain  persons, 
no  title  is  acquired  by  such  per- 
sons electing  to  take  the  land,  nor 
can  such  an  election  defeat  the 
widow's  right  to  her  distributive 
share  of  the  proceeds.    190. 

There  is  no  provision  of  statute 
whereby  a  surviving  wife  may 
elect  to  take  under  the  law;  a  pro- 
vision in  the  will  requiring  her  to 
elect  abrogates  none  of  her  rights 
under  the  law;  her  dower  covers 
all  lands  of  which  her  husband 
died  seized.    190. 
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ELEVATOR— 

To  give  a  special  charge  to  the 
effect  that  a  passenger  elevator  is 
a  place  of  danger  would  be  error. 
581. 

It  is  not  error  to  leave  it  to  the 
Jury  to  say  whether  the  circum- 
stances were  such  as  to  lull  a 
plaintiff,  who  stepped  into  an  open 
elevator  shaft,  into  a  sense  of  se- 
curity in  the  belief  that  the  cab 
waa  there  to  receive  him.    581. 

EMERGENCY— 

The  ignoring  of  statutory  pro- 
visions by  public  officials  not  Jus- 
tified by  emergency.    303. 

EQUITY- 

Equitable  rights  will  not  be  de- 
nied to  a  defendant  who  has  failed 
to  pray  for  the  equitable  protec- 
tion of  the  court  in  a  suit  for  re- 
covery of  money  paid  out  of  the 
county  treasury  under  an  illegal 
contract  for  the  construction  of 
bridges.    303. 

ERROR- 

A  reviewing  court  will  not  say 
as  a  matter  of  law  that  because 
others  saw  a  locomotive  backing 
•toward  a  crossing  on  a  dark  night 
without  any  headlight,  that  one 
who  was  standing  on  the  crossing 
and  did  not  see  it  was  guilty  of 
contributory  negligence.    30. 

Not  error  in  a  suit  for  death 
from  injuries  to  admit  proof  as  to 
the  distressing  character  of  the 
injuries,  when.    81. 

It  is  not  error  to  permit  the  in- 
troduction of  parol  testimony  to 
explain  the  words  "unless  other- 
wise satisfied"  found  in  the  mort- 
gage.   145. 

Under  the  circumstances  of  this 
case,  to  take  a  case  from  the  Jury 
involving  the  question  of  liability 
of  a  municipal  corporation  for  an 
injury  sustained  to  one  upon  a 
public  way  which  was  out  of  re- 
pair.   362. 

A  court  is  not  bound  to  consider 
the  weight  of  the  evidence  on  re- 
view of  a  prosecution*  before  a 
mayor  where  the  bill  of  exceptions 
does  not  show  that  it  contains  all 
the  evidence.    429. 


A  decree  involving  specific  per- 
formance will  not  be  reversed  ex- 
cept for  error  or  misapprehension. 
501. 

A  party  is  not  prejudiced  by  two 
decrees  to  sell,  one  ordering  an 
appraisement,  and  the  other  an 
upset  price,  especially  if  the  sale 
yields  more  than  two-thirds  of  the 
appraisement  and  more  than  the 
upset  price.     549. 

Although  error  may  be  prose- 
cuted to  an  ^  order  denying  the 
right  of  certain  persons  to  admin- 
ister an  estate,  under  Section  6005, 
this  can  not  be  done  on  an  order 
removing  an  administrator  under 
Section  6017.     549. 

Technical  objection  to  charge  of 
court  on  an  abstract  proposition 
of  law  which  was  not  prejudicial 
not  ground  for  reversal.    633. 

The  dismissal  of  one  of  two  par- 
ties from  a  case  is  not  ground  for 
complaint,  where  their  liability,  if 
any,  was  separate  as  well  as  Joint, 
as  in  the  case  of  collision  between 
a  street  car  and  wagon,  causing 
injury  to  a  passenger.    633. 

It  is  error  to  instruct  the  Jury 
that  the  opinions  of  experts  are 
of  little  value,  if  they  find  that 
the  hypothesis  upon  which  the 
opinions  were  based  is  untrue; 
the  proper  instruction  is  that 
such  opinions  under  such  circum- 
stances are  of  no  value.    676. 

ESTOPPBLr— 

Arises  against  one  seeking  to 
enforce  a  covenant  against  the 
sale  or  manufacture  of  intoxicat- 
ing liquor  on  the  land  conveyed, 
where  he  has  encouraged  a  breach 
of  the  covenant     141. 

Does  not  lie  against  a  gas  com- 
pany defending  against  an  exac- 
tion in  the  form  of  payment  to  a 
municipality  for  the  privilege  of 
using  its  streets,  to  which  it  has 
submitted  for  a  period  of  vears. 
293. 

EVIDENCE}— 

The  rule  permitting  an  attack 
upon  the  credibility  of  a  witness 
in  a  civil  case  is  confined  to  prov- 
ing  reputation   for  want  of   ver- 
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acity,  and  does  not  permit  of  proof 
directed  against  the  moral  char- 
acter of  the  witness.     8. 

In  support  of  a  claim  for  Inju- 
ries; collateral  proof  as  to  physi- 
cal and  moral  health  of  plaintiff. 
8. 

Privilege  of  witness  with  refer- 
ence to  production  of  books  and 
papers,  and  evidence  that  Is  in- 
criminating.    67. 

Proof  of  the  distressing  char- 
acter of  the  injuries  Is  competent 
in  a  suit  for  damages  on  account 
of  such  injuries,  when.    81. 

Reports  made  by  conductors  and 
motormen  of  accidents  occurring 
along  the  line,  made  to  the  claim 
agent  of  a  street  railway  company, 
are  not  privileged  and  must  be 
produced  under  a  duces  tecum  Is- 
sued in  an  action  growing  out  of 
such  an  accident.    93. 

Where  evidence  is  called  for  of 
a  hearsay  character,  a  witness  can 
not  be  held  in  contempt  for  re- 
fusal to  answer.    93. 

The  Introduction  of  extraneous 
evidence  to  make  clear  the  lan- 
guage used  by  a  testator  in  his 
will  does  not  permit  the  reading 
into  the  will  of  a  provision  as  to 
which  it  is  silent,  or  the  adding 
thereto  of  a  substantial  request. 
280. 

That  a  building  which  had  been 
ordered  razed,  because  a  menace 
to  the  public,  could  have  been  ren- 
dered safe  by  shoring  It  up  Is  in- 
competent in  a  suit  by  the  lessee, 
when.    393. 

Weight  of,  will  not  be  consid- 
ered where  on  review  of  a  prose- 
cution before  a  mayor  the  bill  of 
exceptions  does  not  show  that  it 
contains  all  the  evidence.     429. 

In  a  suit  to  contest  a  Beal  law 
election,  will  be  restricted  to  the 
irregularities  specified  in  the  pe- 
tition.    373. 

As  to  intoxication  of  motorman 
of  car  in  the  collision  rendered 
competent  by  averments  of  peti- 
tion that  the  motorman  negligent- 
ly, carelessly  and  unskillfully  per- 


mitted his  car  to  run  into  the 
wagon.     633. 

A  witness  who  refuses  to  answer 
on  the  ground  that  the  disclosures 
will  incriminate  him,  is  the  sole 
Judge  as  to  whether  or  not  such  is 
the  fact.    641. 

Latitude  with  reference  to  hypo- 
thetical questioner  facts  which 
may  be  assumed;  exaggerations  of 
facts  and  facts  which  are  not  sup- 
ported by  any  evidence.    676. 

EXCEPTIONS— 

In  a  prosecution  for  keeping  a 
saloon  open  on  Sunday,  the  excep- 
tion found  in  the  statute  need  not 
be  pleaded.    429. 

A  statute  making  an  exception 
of  certain  counties  should  be  dis- 
tinguished from  one  which  limits 
the  operation  of  the  law  through- 
out the  state.    505. 

EXECUTOR— 

See  Administrator. 

EXEMPTIONS— 

As  applied  to  a  widower  having 
no  family  except  a  stepdaughter, 
who  does  not  live  with  him,  but 
toward  whose  support  he  contrib- 
utes  something.    105. 

The  statutory  exemptions  which 
have  been  made  relative  to  the 
compensation  of  prosecuting  at- 
torneys In  different  counties  are 
constitutional.     505. 

EXCLUSIVE  PRIVILEGE— 

The  clothing  of  a  tax  Inquisitor 
with,  does  not  render  his  contract 
with  the  county  illegal.     153. 

extradition- 
Is  warranted  only  when  the 
facts  which  constitute  the  crime 
are  made  to  appear,  unless  the  ap- 
plication is  based  upon  an  indict- 
ment by  a  grand  Jury;  this  re- 
quirement Is  not  satisfied  by  an 
affidavit  charging  the  offense  In 
the  language  of  the  statute,  but 
the  facts  necessary  to  make  out 
the  crime  must  be  charged.    485. 

Power  of  the  courts  to  Interfere 
with.     485. 
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FAMILY— 

The  special  exemption  to  one 
with  a  family  is  not  available  to 
one  who  has  no  other  family  than 
a  stepdaughter  who  lives  with  her 
maternal  grandmother.     105. 

FAMILY  AGREEMENTS— 

It  must  be  assumed  that  the 
father  of  children  to  whom  prop- 
erty was  conveyed  Intended  to  do 
just  what  he  did  do,  when  with 
deliberation  and  in  legal  form  he 
made  a  conveyeance  to  one  of  his 
daughters;  and  representations  to 
her  that  such  conveyance  was  a 
departure  from  the  understood 
family  agreement,  whereby  she 
was  persuaded  to  convey  the  prop- 
erty to  a  brother,  amounts  to  un- 
due influence.     225. 

FEES— 

Collected  from  defendants  con- 
victed before  a  mayor  are  payable 
into  the  municipal  treasury;  may- 
or not  authorized  to  collect,  un- 
less; fees  collected  by  a  mayor 
can  be  recovered  by  the  munici- 
pality, when.     99. 

FORECLOSURE— 

Where  equitable  foreclosure  was 
sought  in  partition  proceedings  to 
which  the  mortgagor  and  mortga- 
gee were  parties  but  a  surety  on 
one  of  the  notes  was  not.    145. 

FRAUD— 

Alleged  conspiracy  to  secure  a 
divorce;  injury  resulting  there- 
from to  the  innocent  party;  what 
constitutes  a  collusive  agreement 
to  secure  a  divorce;  discharge  of 
one  defendant  to  an  action  for 
conspiracy  to  secure  a  divorce 
does  not  discharge  all.     469. 

GAS  COMPANY— 

An  exaction  by  a  municipality 
from,  whether  for  revenue  or  for 
other  purposes,  is  void;  estoppel 
does  not  apply  to  a  gas  company 
making  the  defense  of  invalidity 
of  the  provision  after  being  sub- 
mitted thereto  for  a  period  of 
years.    293. 

GAME  LAWS— 
It  is  within  the  power  of  the 


state  to  provide  for  the  protection 
and  propagation  of  game  by  for- 
bidding hunting  or  having  in  the 
open  air  any  instruments  for  hunt- 
ing or  shooting  on  any  Sunday.  13. 

GOVERNOR— 

May  sign  requisition  papers  in 
blank,  provided  that  he  person- 
ally directs  that  the  warrant  is- 
sue, and  his  direction  that  the 
warrant  issue  may  be  given  by 
telephone;  regulations  provided  in 
Section  95.     265. 

GRANTOR   AND   GRANTEE— 

A  covenant  of  special  warranty 
against  the  acts  of  the  grantor 
contained  in  a  deed  conveying  only 
the  "right,  title  and  interest"  of 
the  grantor,  can  not  enlarge,  but 
is  limited  to  the  estate  granted. 
41. 

GRAND  JURY— 

Baseless  charges  published  of 
anu  concerning  a  grand  jury  con- 
stitute contempt  of  court.     593. 

Charges  againsi  a  grand  jury  do 
not  become  privileged  by  reason 
of  the  fact  that  they  refer  to  past 
acts  as  distinguished  from  those 
which  are  prospective  and  con- 
cerning which  the  action  of  the 
jury  might  thereby  be  changed. 
593. 

GUARDIAN— 

Becomes  a  non-resident  after 
approval  of  account;  upon  allega- 
tions of  fraud  or  mistake  his  suc- 
cessor or  wards  may  go  into  the 
common  pleas,  summon  the  sure- 
ties on  the  bond  and  proceed  with 
the  accounting  and  for  recovery 
upon  the  bond  in  that  action  if 
anything  is  fouud  due.     88. 

Failure  of  a  guardian  to  re- 
spond in  an  action  to  review  his 
account,  is  a  breach  of  the  condi- 
tion of  his  bond.     88. 

HABEAS  CORPUS— 

A  writ  of,  should  issue  upon  the 
application  of  one  for  whom  a 
warrant  of  extradition  has  issued, 
where  the  facts  which  constitute 
the  crime  are  not  made  to  appear, 
uniess    the    application    is    based 
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upon   an   indictment  by  a  grand 
jury.     485. 

In  habeas  corpus  for  the  release 
of  a  witness  who  had  refused  *to 
testify  on  the  ground  that  the  an- 
swer sought  would  incriminate 
him,  the  burden  is  on  the  sheriff 
to  show  that  the  commitment  has 
been   legally  made.     641. 

HOMESTEAD— 

A  stepchild  which  has  not  been 
declared  to  be  the  child  of  its  step- 
father is  not  the  child  of  such 
stepfather  within  the  meaning  of 
the  homestead  exemption  law. 
105. 

HUSBAND  AND  WIFE— 

Where  a  woman  is  the  princi- 
pal debtor,  notice  by  the  surety  to 
her  husband  does  not  satisfy  the 
requirement  of  Section  5833.    145. 

Method  of  computing  dower  in- 
terest of  wife  where  there  are 
mortgage  incumbrances  and  the 
proceeds  of  sale  exceed  the  mort- 
gages; wife  not  subrogated  to 
mortgage  lien  discharged  in  part 
with  her  separate  means.    209. 

Right  of  surviving  wife  to  fix 
place  of  burial  of  deceased  hus- 
band contrary  to  his  wishes  will 
be  recognized,  when.    405. 

A  husband  who  by  a  written 
agreement  receives  a  sum  of  mon- 
ey from  his  wife  with  the  under- 
standing that  she  may  take  a  di- 
vorce at  her  pleasure,  can  not 
thereafter  maintain  an  action 
against  those  whom  he  charges 
with  conspiring  with  nls  wife  to 
secure  the  divorce.     469. 

What  constitutes  a  collu&lve 
agreement  between,  for  the  secur- 
ing of  a  divorce.    469. 

Old  note  of  deceased  husband 
held  by  his  widow  and  partially 
paid  by  her  as  his  administratrix. 
518. 

The  common  law  rule  preventing 
the  application  of  the  statute  of 
limitations  to  claims  existing  in 
favor  of  the  wife  against  her  hus- 
band during  coverture  has  been 
abrogated  in  Ohio  by  statute.   518. 


A  policy  of  life  Insurance  Is  not 
assignable  by  a  married  woman 
under  the  first  clause  of  Section 
3629;  but  an  assignment  to  a  wife 
and  her  assigns,  with  a  reversion 
back  to  the  husband  in  case  of  her 
prior  death,  is  valid  under  the  sec- 
ond clause  or  exception  of  the  stat- 
ute.   646. 

HYPOTHETICAL  QUESTIONS— 
Latitude  must  be  allowed  in  put- 
ting a  hypothetical  question;  not 
improper  because  It  Includes  only 
a  part  of  the  facts  in  the  case; 
counsel  may  assume  the  facts  In 
accordance  with  his  theory  of 
them,  when;  material  exaggera- 
tions of  facts  and  facts  not  sup- 
ported by  any  testimony  are  im- 
proper.    676. 

A  Jury  should  be  Instructed  thA 
if  they  find  the  hypothesis  upon 
which  the  opinions  of  expert  wit- 
nesses are  based  is  not  In  accord- 
ance with  the  facts,  the  opinions 
should  be  treated  as  of  no  value. 
676. 

imprisonment- 
Is   not  a  part  of  the  penalty, 
where  It  is  Imposed  only  to  en- 
force payment  of  a  fine  and  costs 
under  a  police  regulation.    429'. 

INFANTS— 

Where  injured  in  service  of  the 
defendant,  the  rule  requiring 
plaintiff  to  show  that  he  was  with- 
out fault  does  not  apply,  when. 
448. 

After  arrival  at  full  age  may 
have  a  review  of  guardian's  ac- 
counts and  notify  the  sureties  to 
take  part.    88. 

INJUNCTION— 

Will  lie  for  the  removal  of  a 
steam  railway  track  unlawfully  in 
the  street  upon  the  suit  of  one 
specially  injured  thereby.    109. 

Will  lie  to  enforce  a  coyenant 
against  the  manufacture  or  sale 
of  liquor  on  the  land  sold,  unless. 
141. 

Mandatory  injunction  Is  an  ap- 
propriate remedy  to  enforce  the 
right  of  inspection  of  a  petition 
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filed  with  the  mayor  for  a  Bran- 
nock  law  election.    179. 

Railway  may  be  compelled  by 
mandatory  injunction  to  switch 
cars  arriving  by  a  connecting  line, 
when,  f  412. 

Will  lie  upon  petition  of  a  city 
solicitor  to  compel  the  observance 
of  the  condition  of  a  street  rail- 
way grant  with  reference  to  the 
issue  and  acceptance  of  transfers. 
489. 

A  suit  by  a  tax-payer  to  enjoin 
the  sale  of  water  works  bonds 
must  be  regarded,  under  the  cir- 
cumstances of  this  case,  as  brought 
in  the  interest  of  a  competing 
water  company,  and  gives  the 
plaintiff  no  standing  in  court.    609. 

INSANITY— 

One  whose  mental  condition  is 
such  that  a  court  would  experience 
no  hesitancy  in  committing  him 
to  an  insane  asylum,  or  in  appoint- 
ing a  guardian  for  him,  is  within 
the  class  who  are  prohibited  from 
voting  under  the  Constitution.  373. 

Delusions  as  to  property  values 
as  an  element  upon  which  to  base 
a  reversal  of  a  decree  for  specific 
performance  of  a  contract  for  the 
sale  of  property.    501^ 

INSURANCE— 

A  corporation  organized  for  the 
purpose  of  defending  physicians 
against  civil  suits  for  malpractice 
is  not  an  insurance,  but  a  pro- 
fessional business.     185. 

INSURANCE,  FIRE— 

Where  the  right  to  examine  the 
insured  under  oath  is  provided 
for  in  a  policy,  compliance  there- 
with on  the  part  of  the  policyhold- 
er constitutes  a  condition  .  prece- 
dent to  an  action  on  the  policy. 
246. 

Where  the  answer  denies  com- 
pliance with  a  request  for  an  ex- 
amination of  the  insured  under 
oath,  the  burden  of  proof  is  on 
the  policyholder  to  show  compli- 
ance.    246. 

Notice  of  Intention  of  company 
to  have  an  examination  is  suffi- 


cient when  it  states  the  time  and 
place  of  the  examination  and  the 
name  of  the  person  who  is  to  con- 
duct it.    246. 

A  policyholder  who  alleges  that 
he  has  duly  kept,  observed  and 
performed  all  the  requirements 
and  conditions  contained  in  said 
policy,  is  not  in  a  position  to  avail 
himself  of  a  waiver  as  to  examinar 
tion  under  oath.     246. 

INSURANCE,  LIFE— 
See  Mutual  Benefit  Societies. 
Policy  not  assignable  by  a  mar- 
ried woman  under  the  first  clause 
of  Section  3629;  but  an  assign- 
ment to  a  wife  and  her  assigns, 
with  a  reversion  back  to  her  hus- 
band in  case  of  her  prior  death, 
creates  an  estate  solely  for  her 
use,  and  is  valid  under  the  second 
clause  or  exception  of  the  statute. 
646. 

Construction  of  Section  3630  and 
the  amendments  thereto  with  ref- 
ference  to  the  parties  to  whom 
certificates  are  payable.    673. 

INTEREST— 

Collected  by  a  village  treasurer 
on  deposits  of  public  funds  may 
be  recovered  by  whom.    201. 

I NTERROGATORIES— 

Every  reasonable  hypothesis  will 
be  indulged  for  the  purpose  of 
reconciling  the  answers  to  special 
Interrogatories  with  the  general 
verdict.     627. 

INVENTORIES— 

A  tax  Inquisitor  is  not  excluded 
from  an  examination  of  the  in- 
ventories in  the  probate  court  for 
the  purpose  of  discovering  the  ex- 
istence of  property  omitted  from 
me  tax  duplicate.    153. 

ISSUE  (Question)  — 

Not  made  up  where  it  is  desired 
to  interpose  the  defense  of  con- 
tributory negligence,  unless.     527. 

JAIL  MATRON— 

Discretion  of  probate  judge  as 
to  appointment  of,  not  limited  to 
personal  fitness.    5, 
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JUDGE— 

See  Courts. 

A  judge,  whether  acting  honest- 
ly, negligently  or  corruptly,  can 
not  be  held  in  a  cIyII  action  for 
any  judicial  act,  finding,  judgment 
or  decree  relating  to  a  matter 
within  his  jurisdiction;  the  juris- 
diction here  meant  is  jurisdiction 
as  a  matter  of  law,  and  not  as  de- 
termined by  such  judge  from  the 
facts.    469. 

The  discretion  of  probate  judges 
as  to  the  appointment  of  jail  ma- 
trons can  not  be  directed  or  con- 
trolled by  mandamus.    5. 

Mandamus  to  compel  a  trial 
judge  to  sign  a  bill  of  exceptions; 
what  the  answer  must  contain  to 
constitute  a  defense.    283. 

JUDGMENT— 

Judgment  debtor  must  have  no- 
tice of  assignment  of  interest  of 
plaintiff's  attorney  therein.    366. 

Will  be  granted  on  a  special  ver- 
dict only,  when.    448. 

Default  judgment  taken  before 
answer  day;  appeal  to  the  common 
pleas;  last  answer  day  occurs, 
when.     251. 

Proceeding  for  vacating  a  de- 
fault judgment  by  motion;  liens 
preserved  and  such  order  made  as 
the  verdict  warrants.    251. 

The  control  of  a  court  over  ltd 
judgments  up  to  the  end  of  the 
term  in  which  they  were  rendered 
is  In  no  wise  affected  by  Section 
5354.     321. 

A  judgment  entered  In  the  ab- 
sence of  the  defendant  or  his  at- 
torney will  not  be  set  aside  be- 
cause of  the  Qegligence  or  inad- 
vertance  of  the  attorney,  or  be- 
cause of  the  failure  of  the  clerk  of 
court  or  any  one  else  upon  whom 
he  may  rely  to  inform  him  that 
the  case  was  coming  on  for  deter- 
mination.    321. 

JUDICIAL  POWER—  . 

As  exercised  in  fixing  punish- 
ment, distinguished  from  the  pow- 
er to  pardon,  or  the  power  to  re- 
lease from  punishment  for  human- 
ity's sake.     65. 


JUDICIAL  SALES— 

A  party  is  not  prejudiced  by 
two  decrees  to  sell,  one  ordering 
an  appraisement  and  the  other  an 
upset  price,  especially  if  the  sale 
realized  more  than  two-thirds  of 
the  appraisement  and  more  than 
the  upset  price.  549. 
JURY— 

Examination  of,  on  their  voir 
dire;  evasive  and  misleading  an- 
swers ground  for  a  new  trial.    575. 

When  proposed  jurors  are  sworn 
on  their  t;oir  dire,  they  are  sworn 
to  tell  the  whole  truth,  and  not  a 
part  of  it,  and  where  such  evasion 
conceals  their  disqualification  they 
are  guilty  of  misconduct.    575. 

JURISDICTION— 

To  order  a  Beal  law  election  is 
lost,  where  names  are  withdrawn 
from  the  petition  to  a  number 
less  than  the  requisite  forty  per 
cent,  before  action  is  taken  on  the 
petition.    17. 

A  court  is  without  jurisdiction 
over  an  action  for  wrongful  death, 
where  the  suit  was  filed  prior  to 
the  giving  of  bond  by  the  adminis- 
trator.    45. 

Of  the  common  pleas  In  an  ac- 
tion by  a  guardian  who  has  become 
a  non-resident  after  approval  of 
his  bond,  but  whose  sureties  are 
within  reach.     88. 

The  petition  is  jurisdictional  in 
the  matter  of  an  election  under 
the  Brannock  law.     129. 

A  probate  judge  has  final  juris- 
diction in  a  proceeding  to  contest 
an  election  under  the  Brannock 
liquor   law.     129. 

Of  council  to  order  a  street  im- 
provement under  90  O.  L.,  156. 
216. 

Is  not  conferred  by  a  motion  to 
discharge  an  attachment,  where  it 
appears  that  the  allegations  upon 
which  the  attachment  is  based,  are 
false.     345. 

Can  not  be  conferred  by  consent 
of  the  accused  upon  a  justice  of 
the  peace  to  hold  a  criminal  trial 
outside  of  the  township  in  which 
he  resides  and  was  elected.    555. 
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Of  the  probate  court  is  general 
within  the  sphere  of  matters  as- 
signed to  it  by  the  Legislature, 
and  its  orders  and  decrees  require 
no  affirmative  evidence  to  indicate 
such  Jurisdiction.    549. 

Facts  which  are  not  jurisdic- 
tional and  need  not  appear  in  the 
Journal  entries  of  the  probate 
court     549. 

The  common  pleas  court  is  with- 
out Jurisdiction,  under  97  O.  L., 
546,  to  grant  permission  to  other 
than  steam  railroads  to  cross 
streets  at  grade.    561. 

JUSTICE  OP  THE  PEACE— 

Appeal  from;  last  answer  day 
occurs,  when.     251. 

Jurisdiction  of  and  power  to 
hold  court  distinguished;  author- 
ity to  hold  a  criminal  trial  out- 
side of  the  township  in  which  the 
Justice  resides  and  was  elected  is 
not  conferred  by  consent  of  the 
accused.     555. 

LACHES— 

May  deprive  a  plaintiff  of  the 
right  to  enforce  a  covenant  against 
the  manufacture  or  sale  of  intoxi- 
cating liquor  on  the  land  conveyed. 
141. 
LANDLORD  AND  TENANT— 

Failure  to  deliver  part  of  the 
premises  avoids  the  lease;  accept- 
ance of  part  of  the  premises  not  a 
waiver  of  right  to  abandon  lease, 
when  lessee  is  not  put  in  posses- 
sion of  all  the  premises.    50. 

Implied  covenant  on  the  part  of 
the  lessor  to  deliver  the  premises 
to  the  lessee  the  moment  he  is 
entitled  to  take  possession.    50. 

The  doctrine  of  caveat  emptor 
applies  to  one  leasing  an  unsafe 
building,  and  the  contract  of  lease 
is  entered  into  subject  to  the  su- 
perior right  of  the  state  to  order 
the  building  razed  in  the  event 
that  it  becomes  a  menace  to  the 
public.    393. 

An  order  by  a  building  inspector 
that  an  unsafe  oullding  be  torn 
down  is  not  an  eviction  of  the  ten- 
ant by  title  paramount  and  gives 
no  right  of  action  against  the  land- 


lord, unless;  evidence  that  the 
building  could  have  been  rendered 
safe  by  shoring  up,  incompetent, 
when.    393. 

LAW  AND  FACT— 

A  court  would  be  warranted,  un- 
der the  facts  presented  in  the  case 
at  bar,  in  saying  to  the  Jury  as  a 
matter  of  law  that  there  was  no 
contributory  negligence.     8. 

Where  one  is  injured  upon  a 
public  way,  under  the  circum- 
stances of  this  case,  the  question 
of  the  liability  of  the  defendant 
municipal  corporation  is  one  of 
fact.     362. 

LEASE— 

Acceptance  of  a  part  of  the 
premises  not  a  waiver  of  the  right 
to  abandon  the  lease  for  failure  to 
deliver  all  the  premises.    50. 

Covering  an  unsafe  building  Is 
subject  to  the  superior  right  of 
the  state  to  order  the  building 
razed  on  account  of  its  unsafe  con- 
dition, and  in  the  absence  of  a 
covenant  broad  enough  to  survive 
such  an  action,  no  liability  arises 
against  the  landlord.     393. 

An  exclusive  license  to  enter 
upon  land  and  mine  coal  there- 
from is  a  lease,  when.    424. 

Sub-lessees  under  a  street  rail- 
way grant  are  bound  by  all  the 
limitations  embodied  In  the  grant 
to  the  original  company.     489. 

LEGAL  REPRESENTATIVES— 

Means  the  family  and  heirs  of  a 
deceased  member  of  a  mutual  ben- 
efit society,  and  not  his  adminis- 
trator, as  Section  3030  stood  be- 
fore the  amendment  of  1891.    673. 

LICENSE— 

An  exclusive  license  to  mine  coal 
will  be  treated  as  a  lease  and  not 
as  a  sale  of  the  property,  and  the 
royalties  provided  for  therein  as 
rentals,  and  no  more.     424. 

LIFE  TENANT— 

Binds  the  property  by .  signing 
for  a  street  improvement.     216. 

LIMITATION  OF  ACTIONS— 
The  limitation  of  two  years  is 
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an  essential  condition  of  the  right 
to  bring  an  action  for  wrongful 
death,  and  begins  to  run  at  once 
against  the  beneficiaries.    45. 

The  common  law  rule  preventing 
the  application  of  the  statute  of 
limitations  to  claims  in  favor  of  a 
wife  against  her  husband  existing 
during  coverture  has  been  abro- 
gated.   518. 

Not  suspended  by  the  appoint- 
ment of  an  executor  or  adminis- 
trator.    518. 

The  statute  of  limitations  can 
not  be  successfully  pleaded  as  a 
defense  to  a  suit  to  quiet  title, 
when;  but  with  respect  to  a  cause 
of  action  which  the  plaintiff  volun- 
tarily sets  forth  in  his  petition, 
the  statute  may  be  pleaded  in  de- 
fense.   269. 

Does  not  begin  to  run  in  favor 
of  a  tenant  in  common  until,  when. 
269. 

LIQUOR  LAWS— 

Names  may  be  withdrawn  from 
a  petition  for  a  Beal  law  election, 
with  or  without  the  consent  of 
council,  at  any  time  before  the 
election  is  ordered.     17. 

Where  names  are  withdrawn  to 
less  than  the  requisite  forty  per 
cent,  before  action  is  taken  on  a 
petition  for  a  Beal  law  election, 
council  loses  Jurisdiction  to  order 
an  election.    17. 

Verification  of  petition  under 
the  Brannock  law;  summons;  ap- 
pearance; contest  of  election.    117. 

Petition  for  an  election  jurisdic- 
tional under  either  the  Brannock 
or  the  Beal  law;  must  substan- 
tially comply  with  law  under 
which  the  election  is  to  be  held; 
is  fatally  defective  where  there  is 
a  failure  to  describe  any  residence 
district  in  the  city,  or  to  describe 
the  entire  city  as  being  a  residence 
district.    129.  • 

Procedure  to  contest  an  election 
under  the  Brannock  law.     129. 

A  judge  of  the  probate  court  is 
clothed  with  final  jurisdiction  in 
a  contest  of  an  election  under  the 
Brannock  law,  without  the  inter- 


vention of  freeholders'  as  provider! 
for  in  the  contest  of  an  election 
of  a  Justice  of  the  peace.    129. 

A  petition  for  an  election  under 
the  Brannock  law  which  has  been 
filed  with  the  mayor,  is  a  public 
document  and  open  to  inspection 
by  any  citizen  or  petitioner  in  the 
district.     179. 

Not  error  for  a  mayor  to  over- 
rule a  motion  for  a  change  of 
venue  in  a  prosecution  for  keeping 
a  place  where  intoxicating  liquors 
are  sold,  when.     241. 

Affidavit  charging  keeping  a 
t)lace  where  intoxicating  liquors 
are  sold,  is  not  bad  for  duplicity 
because  it  charges  several  distinct 
offenses  of  the  same  kind  and  re- 
quiring the  same  punishment.  241. 

Proof  of  a  single  sale  of  intoxi- 
cating liquor  is  sufficient  to  estab- 
lish a  charge  of  keeping  a  place 
where  such  liquors  are  sold.    241. 

The  per  diem  which  the  prose- 
cution has  promised  to  pay  it^  wit- 
nesses, in  addition  to  what  is  paid 
to  them  by  the  s-tate,  is  a  proper 
subject  of  cross-examination.    241. 

Rules. as  to  the  formality  and 
regularitv  of  elections  held  under 
the  Ohio  statutes  for  restric- 
tion of  the  sale  of  liquor  should 
be  deduced  direct  from  the  stat- 
utes and  principles  relating  to 
elections  and  decisions  of  our  own 
state.     329. 

The  designation  in  an  order  for 
an  election  under  the  Brannock 
law  of  a  voting  place  fifteen  feet 
beyond  the  boundary  line  of  the 
proposed  district  does  not  invali- 
date the  election,  when.     329. 

The  provision  of  the  Brannock 
law  that  an  election  shall  be  held 
in  not  less  than  twenty  or  more 
than  thirty  days  after  the  filing  of 
the  petition  is  mandatory,  and 
compliance  therewith  is  essential 
to  the  validity  of  the  election.    353. 

A  petition  for  an  election  under 
the  Brannock  law  may  be  with- 
drawn, and  the  boundaries  of  the 
proposed  district  changed,  and  the 
petitioii    r^filed;    refiling    of    the 
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sheets  constituting  the  original  pe- 
tition is  sufficient,  when.    356. 

A  petition  for  an  election  under 
the  Brannock  law  which  is  legally 
insufficient  does  not  have  prece- 
dence over  a  legal  petition,  cover- 
ing overlapping  territory,  which  Is 
properly  filed  before  the  insuffi- 
cient petition  is  made  sufficient. 
358. 

Assent  of  signers  to  the  refiling 
of  a  petition  which  has  been  with- 
drawn.   35G. 

Orders  made  by  judges  under  the 
Brannock  law  are  merely  minis- 
terial and  not  Judgments  of  the 
court,  and  may  be  reviewed  by  an 
associate  judge.     358. 

Petition  for  an  election  under 
the  Beal  law  sufficient  as  to  num- 
ber of  signers  when  they  equal 
forty  per  cent,  of  the  number  of 
votes  cast  at  the  last  preceding 
election.    373. 

Not  competent  for  contestors  of 
an  election  under  the  Beal  law  to 
amend  their  petition  at  a  later 
date  than  twenty  days  after  the 
election.    373. 

Irregularity  in  publication  of  no- 
tice of  Beal  law  election;  irregu- 
larity in  form  of  ballot  used;  ir- 
regularity on  the  part  of  election 
officers  in  going  out  to  the  street 
to  receive  the  ballot  of  a  voter  who 
is  unable  to  leave  his  carriage; 
casting  of  a  ballot  improperly 
marked  is  not  the  casting  of  a 
vote;  ballot  cast  by  an  insane 
man;  no  election  where  the  result 
turns  on  the  vote  of  insane  man. 
373. 

Error  does  not  He  to  the  refusal 
of  a  mayor  to  grant  a  trial  by 
jury  to  one  charged  for  the  first 
time  with  permitting  a  saloon  to 
remain  open  on  Sunday.    429. 

An  affidavit  charging  the  keep- 
ing of  a  place  open  on  Sunday 
where  intoxicating  liquors  are  on 
other  days  of  the  weeK  exposed 
for  sale  and  sold,  is  sufficient, 
when.     429. 

Contest  of  election  under  the 
Beal  law;   liquor  sellers  not  enti- 


tled to  be  made  parties  thereto; 
voters  at  a  local  option  election 
must  vote  in  their  own  precincts; 
voting  place  of  inmates  of  an  in- 
firmary is  the  infirmary  precinct; 
votes  shown  to  have  been  illegal 
deducted  from  the  total;  use  of  the 
carbon  ballot;  gross  frauds  at  the 
polls.     453. 

MANDAMUS— 

Discretion  of  probate  judge  in 
the  matter  of  appointment  of  jail 
matrons  can  not  be  directed  or 
controlled  by  mandamus,  when.    5. 

To  compel  the  signing  of  a  bill 
of  exceptions;  what  the  answer  of 
the  trial  judge  must  contain  to 
constitute  a  defense.    283. 

Mandamus  lies  to  compel  the 
signing  and  settling  of  a  bill  of 
exceptions,  when.    283. 

MASTER  AND   SERVANT— 

Where  no  contract  of  apprentice- 
ship exists,  the  refusal  of  a  fore- 
man to  permit  a  minor  employe 
to  leave  his  work  for  medical-aid, 
except  at  the  risk  of  discharge,  is 
a  breach  of  duty  not  growing  out 
of  the  employment,  and  the  master 
is  not  liable  for  fatal  consequences 
resulting.    197. 

MAYOR— 

A  petition  for  an  election  under 
the  Brannock  law  which  has  been 
filed  with  the  mayor  is  a  public 
document  which  any  petitioner  or 
elector  of  the  district  has  the  right 
to  inspect.    179. 

Not  error  for  a  mayor  to  over- 
rule a  motion  for  a  change  of 
venue  in  an  action  for  keeping  a 
place  where  intoxicating  liquors 
are  sold,  where  it  does  not  affirm- 
atively appear  from  the  record 
that  there  was  any  authorized  per- 
son to  whom  the  case  could  have 
been  legally  sent  for  trial,  and 
the  ground  of  the  motion  was  that 
the  mayor  was  a  material  witness 
in  the  case.    241. 

Not  authorized  to  collect  fees 
from  defendants  convicted  before 
him,  unless  council  shall  have  first 
fixed  the  fees  by  ordinance;  where 
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there  has  been  a  failure  to  fix  fees, 
but  fees  have  been  collected  by  the 
mayor,  they  can  not  be  recovered. 
99. 

Irregularity  in  publication  of 
proclamation  of,  for  a  Beal  law 
election  without  significance  where 
the  number  of  votes  cast  was 
greater  than  at  the  last  preceding 
election.    373. 

On  review  of  a  prosecution  be- 
fore, a  court  is  not  bound  to  con- 
sider the  weight  of  the  evidence, 
where  the  bill  of  exceptions  does 
not  show  that  it  contains  all  the 
evidence.    429. 

MECHANICS  LIENS— 

Rights  of  sub-contractors  and 
other  creditors  after  the  death  of 
the  principal  contractor.    150. 

MINES  AND  MINING— 

An  exclusive  right  to  enter  upon 
and  mine  coal,  such  as  is  present- 
ed in  this  case,  is  a  lease  and  not 
a  sale  of  the  property,  and  the  roy- 
alties provided  for  therein  are 
rentals,  and  no  more.     424. 

Technical  words  and  phrases  in 
a  lease  for  mining  coal  will  not 
be  permitted  to  defeat  the  mani- 
fest Intention  of  the  parties  as 
otherwise  expressed  in  the  Instru- 
ment.   424. 

MINISTERIAL  ACTS— 

O'ders  made  by  a  common  pleas 
judge  with  reference  to  an  elec- 
tion under  the  Brannock  law  are 
ministerial  and  not  judicial.    358. 

MISCONDUCT— 

Of  jurors  In  concealing  their  dis- 
qualification to  sit  in  a  given  case 
by  giving  evasive  and  misleading 
answers  when  examined  on  their 
voir  dire.    575. 

MORTGAGE— 

Equitable  foreclosure  of;  can  not 
be  maintained  that  the  fund  real- 
ized from,  was  applied  In  whole 
or  In  part  to  a  particular  note 
upon  which  there  was  a  surety, 
when;  In  a  suit  against  the  prin- 
cipal debtor  and  the  surety,  it  Is 
not  error  to  permit  the  Introduc- 
tion of  parol  testimony  to  explain 


the  words  "unless  otherwise  satis* 
fled"  found  in  the  mortgage.    145. 

Widow  not  subrogated  to  Hen 
of,  where  discharged  In  part  with 
her  separate  means.    209. 

Rights  of  mortgagee  upon  the 
death  of  the  mortgagor  In  possess- 
ion of  the  goods,  with  the  condi- 
tion of  mortgage  broken  at  time 
of  death;  replevin  against  admin- 
istrator not  available.     G53. 

MUNICIPAL  CORPORATIONS— 

Conflict  between  agencies  of; 
employes  of  can  not  rest  right  of 
recovery  for  services  upon  con- 
tract; wrongful  suspension  of  em- 
ployes; failure  to  appropriate  suf- 
ficient funds  to  pay.    1. 

May  recover  fees  collected  by 
mayor  from  defendants  convicted 
of  violation  of  ordinance,  when. 
99. 

Not  a  trustee  In  the  refunding  of 
street  Improvement  bonds  and  need 
not  account  to  abutting  property 
owners  for  the  profits  arising 
therefrom.    261. 

A  municipal  corporation  has  no 
rights  In  the  streets  which  can  be 
sold  to  a  gas  company,  and  exac- 
tions from  such  a  company  wheth- 
er for  revenue  or  for  other  pur- 
poses are  void.    293. 

Liability  of,  for  injury  sustain- 
ed by  one  who  went  upon  a  lighted 
public  way  in  the  night  time, 
which  was  known  to  be  out  of  re- 
pair, but  which  could  not  be  easily 
avoided,  and  was  injured  by  rea- 
son of  the  light  going  out,  is  a 
question  for  the  jury.     362. 

Liability  of,  for  tort  committed 
by  an  employe  must  be  determined 
from  the  nature  of  the  employ- 
ment; liable  for  an  assault  by  a 
care-taker  of  a  public  park  commit- ' 
ted  while  acting  in  the  line  of 
duty.     480. 

Permission  to  cross  a  street  at 
grade  must  be  obtained  from,  by 
railways  other  than  steam,  either 
by  agreement  or  condemnation; 
the  jurisdiction  conferred  by  97 
O.  L.,  546,  upon  the  common  pleas 
courts  refers  only  to  crossings  by 
steam  roads.     561. 
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Provision  for  the  drainage  of 
surface  water  by  a  municipality  is 
a  purely  Judicial  duty,  for  the 
breach  of  which  no  liability  at- 
taches.   627. 

The  keeping  of  a  sewer  open  and 
of  sufficient  capacity  to  carry  off 
refuse  and  filth  is  a  ministerial 
duty,  and  a  municipality  failing 
therein  is  liable  for  resulting  dam- 
ages to  an  abutting  property  own- 
er.    627. 

The  authority  to  sell  water 
works  bonds  having  once  been 
given  and  a  public  sale  attempted 
in  good  faith,  the  withdrawal  of 
the  bids  does  not  work  a  rescission 
of  all  the  steps  which  had  pre- 
ceded, and  further  authority  from 
council  is  not  necessary  to  render 
valid  the  subsequent  sale  of  the 
bonds  at  private  sale.      609. 

A  suit  by  a  tax-payer  to  enjoin 
the  sale  of  water  works  bonds, 
brought  under  the  circumstances 
of  this  case,  must  be  treated  as 
brought  in  the  interest  of  a  compe- 
ting water  company,  and  the 
plaintiff  tax-payer  has  no  standing 
in  court.     609. 

MUTUAL.  BENEFIT  SOCIE- 
TIES— 

Construction  of  Section  3630  as 
originally  enacted,  as  amended 
February  3,  1875,  and  as  again 
amended  March  31,  1891,  with  ref- 
erence to  parties  to  whom  certifi- 
cates are  payable.    673. 

The  words  "legal  representa- 
tives," as  used  to  designate  the 
beneficiary  under  a  certificate  is- 
sued prior  to  the  act  of  March 
31,  1891,  mean  the  "family  and 
heirs  of  the  deceased  member," 
and  not  his  administrator  or  execu- 
tor.     673. 

NECESSARIES— 

The  services  of  a  physician  are 
clearly  within  the  term  "neces- 
saries."     105. 

The  special  exemption  allowed 
to  one  with  a  family  not  available 
to  a  stepfather  who  has  no  family 
except  a  stepdaughter  who  lives 
with  her  maternal  grandmother. 
105. 


NEGLIGENCE— 

Ordinary  care  requires  no  such 
prescience  as  would  have  been  nec- 
essary to  have  avoided  the  injury 
in  the  case  at  bar.    8. 

A  charge  to  the  jury  as  to  facts 
excusing  contributory  negligence 
is  not  prejudicial  to  the  defendant, 
where  no  contributory  negligence 
existed.    8. 

The  fact  that  others  differently 
situated  saw  a  locomotive  backing 
toward  a  crossing  on  a  dark  night 
without  a  headlight  does  not  war- 
rant a  reviewing  court  in  saying 
that  one  who  was  standing  on  the 
crossing  and  did  not  see  it  was 
guilty  of  contributory  negllgenca 
30. 

Child  killed  on  a  pony  track 
operated  by  an  independent  con- 
tractor at  a  summer  resort;  com- 
pany controlling  the  resort  held 
liable.    81. 

Refusal  to  permit  an  employe  to 
leave  his  work  for  medical  aid, 
except  at  the  risk  of  discharge,  is 
not  a  breach  of  duty  for  which  the 
employer  can  be  discharged  in 
case  of  a  fatal  result.    19 1. 

Questions  of,  in  going  upon  a 
way  known  to  be  out  of  repair,  but 
which  could  not  be  easily  avoided. 
362. 

The  rule  which  requires  the 
plaintiff  to  show  that  he  was  with- 
out fault  does  not  apply,  where  the 
action  is  for  damages  sustained  in 
the  defendant's  employ,  and  the 
immaturity  of  the  plaintiff  is  set 
out  in  the  petition.    448. 

Only  ultimate  and  determinairve 
facts  need  be  incorporated  in  a 
special  verdict,  where  the  grava- 
men of  the  petition  is  the  failuro 
of  an  employer  to  have  a  danger- 
ous machine  guarded,  and  failure 
to  instruct  an  immature  person  in 
the  handling  of  the  machine.    448. 

The  issue  of  contributory  negli- 
gence can  only  be  raised,  how. 
527. 

Liability  of  street  railway  com- 
pany to  intending  passenger  in- 
jured before  coming  in  actual 
contact  with  the  car,  by  the  falling 
of  a  broken  trolley  pole;   implied 
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assent  of  the  company  to  carry; 
constructive  control  over  waiting 
passenger;  liability  of  company 
for  injury  to  intending  passenger 
within  the  sphere  of  peril  from  the 
car.     537. 

Questions  of,  where  one  stepped 
into  an  open  elevator  shaft  in  the 
belief  that  the  cab  was  there  to 
receive  him.    581. 

As  to  "excusing"  negligence. 
581. 

The  keeping  of  a  sewer  in 
proper  condition  is  a  ministerial 
duty,  and  where  the  sewer  Is  in- 
adequate to  carry  off  the  refuse 
and  filth,  which  under  certain 
conditions  are  backed  upon  the 
property  of  an  abutting  owner, 
the  municipality  is  chargeable 
with  the  resulting  damage.     627. 

Pleacilng  sufficiently  broad  to 
make  competent  testimony  to  the 
effect  that  the  motorman  of  a  car 
in  collision  with  a  wagon  was  in- 
toxicated five  hours  before  the 
accident.     633. 

NEWSPAPER— 

A  newspaper  article  containing 
baseless  charges  of  corruption 
against  a  grand  jury  is  a  contempt 
against  the  court  which  im- 
panneled  the  jury,  for  which  sum- 
mary punishment  may  be  visited 
upon  the  guilty  parties.    593. 

NEW  TRIAL— 

Misconduct  of  jurors  in  giving 
evasive  or  misleading  answers  in 
their  examination  on  their  voir 
dire  is  ground  for  a  new  trial. 
575. 

NON-SUIT— 

It  is  the  duty  of  the  court  to 
grant  a  non-suit  (or  direct  a  ver- 
dict for  defendant  at  the  close  of 
plaintiff's  evidence)  whenever  the 
probative  value  of  plaintiff's  evi- 
dence is  so  slight  that  it  would  be 
necessary  to  grant  a  motion  for 
a  new  trial  if  a  verdict  for  plaintiff 
were  based  upon  it.    4G9. 

NOTARY   PUBLIC— 

Can  not  commit  a  witness  for 
contempt   in    refusing   to   answer 


questions  which  call  for  hearsay 
testimony.     93. 

Can  compel  the  claim  agent  of  a 
street  railway  company  to  produce 
the  reports  of  an  accident,  made  to 
him  by  the  conductor  and  motor- 
man  of  the  car  on  which  the  acci- 
dent occurred,  where  a  deposition 
is  being  taken  in  a  suit  growing 
out  of  the  accident.    93. 

NOTICE— 

The  requirement  of  Saction 
5833  as  to,  is  not  satisfied,  where 
the  principal  debtor  is  a  woman, 
by  notice  to  her  husband.    145. 

Of  the  intention  of  a  fire  insur- 
ance company  to  have  an  examin- 
ation of  a  policyholder  whose 
property  has  been  destroyed  is 
sufficient,  when  it  states  the  time 
and  place  of  the  examination  and 
the  name  of  the  person  who  is  to 
conduct  it.    246. 

Must  be  given  to  judgment  debt- 
or of  assignment  of  attorney's  in- 
terest in  the  judgment     366. 

Sufficient  for  a  local  option  elec- 
tion, notwithstanding  an  irregular- 
ity in  the  publication  of  the  may- 
or's proclamation,  where  the  no- 
tice brought  out  more  votes  than 
were  cast  at  the  last  preceding 
election.     373. 

NUISANCE— 

A  steam  railway  track  unlaw- 
fully in  the  street  is  a  public  nui- 
sance which  may  be  enjoined  by 
one  specially  damaged  thereby. 
109. 

OFFICE  AND  OFFICER— 

Tenure  of  office  of  secretary  of 
water  works  trustees;  removal  of 
secretary  by  abolishment  of  office. 
55. 

Misconduct  of  councilmen  in  of- 
fice; charge  of  bribery,  and  that 
councilmen  are  infiuenced  in  their 
voting  by  one  who  contributed  to 
their  individual  campaign  funds. 
57. 

A  tax  inquisitor  is  not  a  pub- 
lic officer  but  an  employe,  and  the 
provision  for  his  appointment 
rather  than   election   is  therefore 
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not  open  to  constitutional  objec- 
tion.   163. 

The  allowance  and  ordering  of 
payment  of  claims  by  the  proper 
officials  not  res  judicata  when  the 
claims  were  founded  on  contracts 
invalid  for  non-compliance  with 
statutory  requirements.     303. 

Rule  as  to  voluntary  payment 
does  not  apply  to  payment  by  a 
public  official  of  a  claim  contracted 
without  authority  of  law.    303. 

Assistant  prosecuting  attorneys 
are  not  officers  in  the  sense  the 
word  is  used  in  the  state  Constitu- 
tion, but  are  persons  authoritively 
appointed  to  assist  an  officer  in  an 
office  provided  by  law.     505. 

The  constitutional  inhibition 
agafnst  the  increase  or  diminution 
of  the  salary  of  an  officer  during 
his  existing  term  does  not  render 
it  incompetent  for  him  to  accept 
compensation,  fixed  by  the  General 
Assembly  after  he  entered  upon 
the  duties  of  his  office  and  before 
the  expiration  of  his  term,  where 
no  compensation  was  theretofore 
provided.     644. 

County  commissioners,  whose 
salaries  were  fixed  by  statutes  de- 
clared unconstitutional  during 
their  terms  of  office,  were  left  in 
the  position  of  an  officer  for  whom 
no  compensation  had  been  pro- 
vided, and  can  not  be  enjoined 
from  receiving  the  pay  provided 
by  the  act  of  April,  1904,  notwith- 
standing the  pay  is  higher  than 
that  provided  when  they  came  into 
office.     544. 

PARDON— 

Power  to  grant,  as  distinguished 
on  the  one  hand  from  Judicial 
power  exercised  In  fixing  the  term 
of  punishment,  and  the  grace  on 
the  other  hand  whereby  the  pris- 
oner is  released  from  punishment 
on  grounds  of  humanity.    65. 

The  pardoning  power  and  the 
power  of  respite.     533. 

PARTIES— 

Liquor  sellers  not  entitled  to  be 
made  parties  to  a  suit  contesting 
a  local  option  election.    453. 


The  proper  party  plaintiff  in  a 
suit  to  recover  interest  on  public 
deposits  paid  to  a  village  treasurer 
is  the  officer  or  officers  authorized 
to  care  for  or  protect  the  public 
funds.     301. 

The  dismissal  of  one  of  two  de- 
fendants is  not  ground  for  com- 
plaint by  the  other  against  whom 
judgment  has  been  obtained,  where 
their  liability,  if  any,  was  separate 
as  well  as  Joint,  as  in  the  case  of 
collision  between  a  street  car  and 
a  wagon,  causing  the  injury  of  a 
passenger.    633. 

PARTITION— 

It  can  not  be  maintained  that 
a  particular  note  which  was  se- 
cured by  mortgage,  but  upon  which 
there  is  a  surety,  is  merged  in  a 
finding  in  a  suit  in  partition  to 
which  the  surety  was  not  a  party; 
neither  can  it  be  maintained  that 
the  fund  realized  on  the  mortgage 
was  applied  in  whole  or  in  part 
on  this  particular  note.    145. 

Quit-claim  deed  passes  after-ac- 
quired title  in  a  partition  case. 
269. 

PARTNERSHIP— 

Association  in  a  Joint  enterprise 
under  conditions  such  as  to  those 
presented  at  bar  constitutes  a  part- 
nership, and  securities  thus  held 
are  properly  listed  for  taxation  in 
the  township  where  the  managing 
partner  resides.    78. 

PAYMENT— 

The  rule  as  to  voluntary  pay- 
ment does  not  apply  to  a  volun- 
tary payment  by  public  officials 
of  a  claim  contracted  without  au- 
thority of  law.    303. 

PHYSICIANS— 

A  corporation  organized  for  the 
purpose  of  defending  physicians 
against  civil  suits  for  malpractice 
comes  within  the  bar  of  Section 
3225,  forbidding  the  carrying  on 
of  a  professional  business  by  a 
corporation.     185. 

PENALTY— 

Imprisonment  is  not  a  part  of, 
where  it  is  imposed  only  to  enforce 
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payment  of  a  fine  and  costs  under 
a  police  regulation.    429. 

PLEADINGS— 

In  an  action  for  damages  on  ac- 
count of  the*  death  of  a  boy  by 
being  thrown  from  the  back  of  a 
pony  at  a  public  resort,  failure  of 
those  in  charge  of  the  resort  to 
exercise  ordinary  care  is  sufficient- 
ly charged,  when.     81. 

Objection  to  an  administrator 
maintaining  suit  for  the  wrongful 
death  of  the  testator  must  be  ta- 
ken by  demurrer  or  by  special  de- 
nial.    81. 

As  to  verification  of  a  petition  to 
contest  a  Brannock  law  local  op- 
tion election.    117. 

Question  of  capacity  to  sue  for 
recovery  of  interest  paid  to  a  vil- 
lage treasurer  may  be  raised  by 
demurrer,  but  must  be  specially 
assigned.    201. 

Capacity  to  sue  may  be  raised  by 
demurrer  if  specially  assigned, 
when.     201. 

What  must  be  alleged  in  order 
to  render  valid  an  attachment  lev- 
ied on  money  deposited  as  bail. 
206. 

A  bad  answer  Is  good  enough  for 
a  bad  petition.    206. 

A  petition  which  pleads  an  oral 
contract  with  a  board  of  health 
for  the  providing  of  necessaries  to 
a  family  quarantined  on  account 
of  small-pox  is  good  under  Section 
2821  et  seq,  as  against  a  general 
demurrer.     398. 

An  allegation  in  a  suit  upon  a 
policy  of  insurance  that  the  plaint- 
iff has  duly  kept,  onserved  and  per- 
formed all  the  conditions  of  the 
policy  prevents  him  from  availing 
himself  of  a  waiver  of  one  of  the 
conditions  of  the  policy.    246. 

How  the  statute  of  limitations 
may  be  successfully  pleaded  as  a 
defense  to  an  action  to  quiet  title. 
269. 

A  demurrer  to  an  answer,  which 
denies  averments  of  fraud,  and  al- 
leges that  the  price  charged  was 
reasonable,  that  plaintiff  has  suf- 
fered  no  damage,  and   that  non- 


compliance with  statutory  require- 
ments was  inadvertant  rather  than 
willful,  raises  different  questions 
from  those  determined  on  demur- 
rer to  the  question  and  should  be 
determined  independently  from 
the  ruling  on  demurrer  to  the 
petition.     303. 

A  motion  to  discharge  an  attach- 
ment on  the  ground  that  the  affi- 
davit upon  which  it  is  issued  Is 
false,  does  not  confer  Jurisdiction. 
345. 

Language  of  a  motion  and  the 
intention  of  a  party  making  it 
345. 

In  a  suit  to  contest  a  Beal  law 
election;  testimony  must  be  re- 
stricted to  irregularities  specified 
in  the  petition;  not  competenrt  to 
amend  petition  later  than  twenty 
days  after  the  election.    373. 

The  exception  found  in  the  stat- 
ute relating  to  keeping  open  on 
Sunday  a  place  where  intoxicating 
liquors  are  sold  on  other  days  of 
the  week,  need  not  be  pleaded  in 
a  prosecution  for.    429. 

Where  an  answer  is  a  general 
denial  and  a  plea  of  contributory 
negligence,  the  plea  as  to  contrib- 
utory negligence  is  not  mere  sur- 
plusage, and  a  motion  to  make  the 
plea  more  definite  and  certain  will 
lie.     527. 

If  the  allegations  necessary  to 
state  the  cause  or  action  in  no  way 
suggest  negligence  on  the  part  of 
the  plaintiff,  the  issue  of  contribu- 
tory negligence  can  only  be  raised 
when  pleaded  as  a  defense,  or 
when  the  testimony  of  the  plaint- 
iff tends  to  show  contributory  neg- 
ligence.   527. 

Where  a  plaintiff  who  has  sued 
for  damages  on  account  of  per- 
sonal injuries  dies  before  the  ac- 
tion is  determined,  and  the  suit  is 
revived  in  the  name  of  the  admin- 
istrator, the  filing  becomes  neces- 
sary of  an  amendment  to  the  peti- 
tion or  a  supplemental  petition, 
setting  out  when  the  original 
plaintiff  died  and  whether  death 
was  the  result  of  the  injuries  al- 
leged in  the  petition.     559. 
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Averments  of  a  petition  suffi- 
ciently broad  to  make  competent 
testimony  to  the  effect  that  the 
motorman  of  a  car  in  collision 
with  a  wagon  was  intoxicated  five 
hours  before  the  accident.    C33. 

PRINCIPAL   AND   SURETY— 

A  review  of  the  account  of  a 
guardian,  whose  account  has  been 
confirmed  by  the  probate  court 
and  who  has  become  a  non-resi- 
dent, may  be  had  under  Section 
6289,  and  If  anything  is  found 
due,  the  action  may  proceed  upon 
the  bond.     88. 

PRISONER— 

Release  of,  by  mistake  equiva- 
lent to  a  negligent  escape.    65. 

Release  of,  from  workhouse  un- 
der Section  1547-67;  regulations 
necessary  to  make  valid;  approval 
of  mayor;  state  prisoners  distin- 
guished from  those  sentenced  by 
a  municipal  court    65. 

PRIVILEGE— 

Of  witness;  can  not  be  com- 
pelled to  produce  books  and  pa- 
pers where  it  is  evident  to  the 
court  that  by  so  doing  the  party 
to  whom  they  belonged  would  be 
subject  to  penalties  and  punish- 
ment.    57. 

Reports  made  by  street  railway 
conductors  and  motormen  to  the 
claim  agent  of  the  company,  re- 
specting accidents  on  the  line,  are 
not  privileged,  and  such  reports 
must  be  produced  in  response  to 
a  duces  tecum  in  actions  growing 
out  of  such  accidents.    93. 

The  fact  that  baseless  charges  of 
fraud  and  corruption  against  a 
grand  Jury  relate  to  past  action 
of  the  Jury,  as  distinguished  from 
action  which  is  prospective,  does 
not  render  the  matter  privileged. 
593. 

In  refusing  to  answer  on  the 
ground  that  the  answer  would  in- 
criminate him,  the  witness  is  the 
sole  Judge  as  to  whether  such  is 
the  fact,  subject  only  to  an  action 
for  damages  by  the  aggrieved 
party.     641. 


PLEDGE— 

Life  insurance  policy  assigned 
by  a  wife  as  security  on  a  note 
executed  by  her  husband;  rights  of 
pledgee  who  has  paid  the  pre- 
miums.   646. 

rONY  TRACK— 

Operation  of.  at  a  public  resort 
imposes  a  duty  upon  the  owner 
of  tile  resort  to  see  that  the  work 
is  carefully  performed,  and  this 
duty  can  not  be  delegated  to  an 
independent  contractor.     81. 

POOR— 

The  voting  place  of  paupers  res- 
ident in  an  infirmary  is  the  in- 
firmary precinct.    453. 

POWER— 

A  municipality  !s  without  power 
to  sell  the  use  of  its  streets  to  a 
gas  company  or  to  make  any  exac- 
tion for  such  use.    293. 

PRE.TTTDICE— 

A  court  has  power  to  try  an  at- 
torney who  misbehaves  in  the 
presence  of  the  court,  notwith- 
standing the  filing  of  affidavits  of 
prejudice.     657. 

PRODUCTION  OF  PAPERS— 

C:an  not  be  compelled,  where 
it  is  evident  to  the  court  that  they 
must  tend  to  subject  the  party 
to  whom  they  belong  to  penalties 
and  punishment     57. 

PROMISSORY  NOTE— 

Surety  claiming  release  from,  by 
reason  of  an  extension  must  prove 
that  Iho  extt^nsion  was  granted 
upon  a  definite  agreement  based 
upon  a  sufficient  consideration. 
646. 

PROPERTY  RIGHT— 

There  if?  no  property  right  at- 
taching to  a  dead  body,  and  it  can 
not  be  disposed  of  by  will.    405. 

PROSECUTING  ATTORNEY— 

An  allowance  of  $1,250  per  an- 
num by  the  county  commissioners 
under  Section  845  to  prosecuting 
attorney  will  be  upheld,  when.  505. 
Assistant  prosecuting  attorneys 
are  not  officers  in  the  sense  the 
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word  is  used  in  the  state  Consti- 
tution.   505. 

The  statutory  exceptions  which 
have  been  made  relative  to  the 
compensation  of  prosecuting  attor- 
neys in  the  different  counties,  and 
the  provision  that  In  counties  hav- 
ing no  county  solicitor  the  prose- 
cuting attorney  shall  act  as  the 
legal  adviser  of  the  county  com- 
missioners, are  not  unconstitu- 
tional.   505. 

PUBLIC  POLICY— 

Conflict  between  the  agencies  of 
a  municipality;  suspension  of  em- 
ploye of  municipality  because  of 
failure  to  appropriate  funds  to  pay 
for  his  services  is  not  wrongful; 
a  civil  service  order  without  effect 
against  such  suspension.    1. 

PUBLICATION— 

An  irregularity  in  the  publica- 
tion of  the  mayor's  proclamation 
for  a  Beal  law  election  does  not 
invalidate  the  election,  where  it 
appears  that  the  notice  was  suf- 
ficiently general  to  bring  out  more 
votes  than  were  cast  tat  the  last 
preceding  election.    373. 

RAILWAYS— 

Occupation  of  streets  by  the 
tracks  of;  rights  of  abutting  own- 
er; tracks  unlawfully  in  street  a 
public  nuisance;  city  ownership  of 
railway;  power  of  board  of  public 
service  to  authorize  occupation  of 
streets  with  tracks.    109. 

Right  of  railway  to  cross  state 
lands;  authority  so  to  do  obtained 
from  insane  asylum  trustees;  once 
exercised  became  in  this  case 
functus  officio.     234. 

Duty  of,  with  reference  to  the 
switching  of  cars  arriving  by  con- 
necting lines;  such  service  may 
be  compelled  by  injunction,  when; 
switching  of  cars  may  be  refused 
for  failure  to  pay  demurrage 
charges,  when;  disputed  items  in 
bill  for  demurrage  charges;  legal- 
ity of  reasonable  demurrage 
charges.    412. 

Whether  or  not  a  railroad  is  a 
steam  road  may  be  determined  by 
evidence  as  to  its  construction,  its 


operation,  the  character  of  busi- 
ness in  which  it  Is  engaged  and  its 
manner  of  conducting  business. 
5G1. 

The  law  relating  to  the  estab- 
lishment of  grade  crossings  (97  O. 
L.,  54G)  has  exclusive  reference  to 
steam  railroads,  and  the  common 
pleas  court  is  without  jurisdiction 
to  grant  permission  to  a  railroad 
to  lay  its  tracks  over  a  street  at 
grade,  if  such  road  is  not  a  steam 
road;  but  such  permission  may  be 
granted  conditional  upon  the  ac- 
quirement of  the  right  from  the 
municipal  authorities  either  by 
agreement  or  condemnation.    561. 

REMEDY— 

Mandatory  injunction  an  appro- 
priate remedy  to  enforce  the  right 
of  inspection  of  a  Brannock  law 
petition.     179. 

REPLEVIN— 

Not  available  against  an  admin- 
istrator for  recovery  of  possession 
of  mortgaged  goods  in  possession 
of  the  mortgagor  with  the  con- 
dition of  the  mortgage  broken  at 
the  time  of  his  death.    653. 

REQUISITION— 

Immaterial  that  the  warrant 
was  signed  in  blank  by  the  gov- 
ernor, when;  direction  that  the 
warrant  issue  may  be  given  by 
the  governor  by  telephone;  the 
affidavit  which  accompanies  the 
requisition  should  state  positively 
the  facts  constituting  the  offense; 
Section  95  provides  regulations 
only  for  the  governor,  is  not  man- 
datory, and  does  not  confer  or 
limit  jurisdiction.    265. 

RIGHTS— 

A  substantial  right  is  denied  to 
a  litigant  where  the  Jurors  in  their 
examination  on  their  voir  dire 
gave  evasive  and  misleading  an- 
swers which  conceal  their  dis- 
qualification to  sit  in  the  case.  675. 

SALARY— 

Of  an  officer  may  be  Increased 
or  decreased  during  his  existing 
term,  when.     544. 
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SCHOOLS— 

Liability  of  public  school  prop- 
erty for  street  assessment  levied 
before  purchase  of  the  property 
by  school  board.    122. 

School  property  not  rendered 
liable  for  street  assessment  by  the 
petition  of  the  board  for  the  im- 
provement of  the  street,  if  they 
knew  that  the  property  would  not 
be  liable.    122. 

Uncertain  effect  of  new  school 
code  as  to  liability  of  public  school 
property  for  street  assessments. 
122. 

Custody  of  sinking  funds .  of 
school  districts  is  in  the  boarf^  of 
education,  but  the  management 
and  control  thereof  is  in  the 
board  of  commissioners  of  the 
sinking  fund  of  a  school  district. 
401. 

SCINTILLA  rule- 
No  longer  has  its  former  force 
and  vigor  in  Ohio;    duty  of  the 
court  to  grant  a  non-suit,  when. 
469. 

SECRETARY— 

Of  water  works  trustees  not  an 
officer  within  the  legal  acceptance 
of  the  word,  and  one  appointed 
thereto  for  a  specified  term,  but 
who  was  discharged  before  the 
term  expired,  can  not  enforce  a 
claim  for  salary  for  remainder  of 
term.     55. 

Of  state  can  not  refuse  a  cer- 
tificate to  a  foreign  corporation, 
seeking  to  defend  physicians  in 
Ohio  against  civil  suits  for  mal- 
practice, on  the  ground  that  its 
business  is  an  insurance  business; 
but  such  a  business  is  profession- 
al, and  the  corporation  is  barred 
by  Section  3226.     185. 

SENTENCE— 

The  authority  to  suspend  sen- 
tence for  a  reasonable  time  within 
which  to  file  a  petition  in  error, 
does  not  authorize  admission  of 
the  one  convicted  to  bail  pending 
the  hearing  on  error.    622. 

SEWERS— 
The  maintenance  of  sewers  of 


sufficient  capacity  to  carry  off  ref- 
use and  filth  and  the  keeping  of 
them  open  is  a  ministerial  duty, 
neglect  of  which  renders  a  munic- 
ipality liable  for  resulting  dam- 
ages to  an  abutting  property  own- 
er.    627. 

Provisions  for  the  drainage  of 
surface  water  by  a  municipality 
is  a  purely  judicial  duty,  for  the 
breach  of  which  no  liability  at- 
taches.   627. 

SICK   BENEFITS— 

Damages  on  account  of  an  in- 
jury can  not  be  reduced  by  the 
amount  of  sick  benefits  received. 
30. 

STATUTES  CONSIDERED— 

Section  3630,  before  and  after 
amendment,  with  reference  to  the 
parties  to  whom  a  certificate  may 
be  paid.     673. 

97  O.  L.,  86,  relating  to  the  ap- 
pointment of  jail  matrons.    5. 

97  O.  L.,  436.  forbidding  hunt- 
ing or  shooting  on  Sunday.     13. 

Section  225  of  the  Municipal 
Code  not  applicable  to  a  trial  of 
councilmen.     57. 

Section  1547-67,  relating  to  dis- 
charge of  prisoners  from  work- 
house.    65. 

Section  6289,  relating  to  ac- 
counts of  a  guardian.    88. 

Section  1843,  relating  to  fees 
collected  by  mayors  from  defend- 
ants convicted  of  violation  of  or- 
dinances.   99. 

Sections  3137a  and  3139,  reluting 
to  stepchildren.     105. 

Section  5833,  relating  to  notice 
by  a  surety  to  the  principal  debtor. 
145. 

Sections  1343a,  1343&,  1343-1, 
1343-2,  1343-3  and  1343-4,  relating 
to  the  appointment  of  tax  Inquis- 
itors.    153. 

Section  3225,  forbidding  the 
carrying  on  of  a  professional  busi- 
ness by  a  corporation.     185. 

90  O.  L.,  156,  relating  to  street 
improvements.     216. 

Section  6529,  relating  to  change 


710 


INDEX. 


of  venue,  not  applicable  to  a 
mayor's  court,  when.    241. 

Section  7033  and  the  proviso 
therein,  relating  to  the  transaction 
of  business  on  Sunday.    276. 

Section  95,  regulating  the  issu- 
ing of  requisition  by  the  governor. 
265. 

Section  5354,  relating  to  control 
of  the  court  over  its  judgments. 
321. 

Section  2834  &;  the  restrictive 
clause  in.    303. 

Section  1277,  authorizing  the  re- 
covery of  money  paid  out  of  the 
county  treasury  under  illegal  con- 
tract.   303. 

The  feature  of  the  Brannock 
law  relating  to  time  for  holding 
an  election  is  mandatory.    353. 

Section  3970-1,  relating  to  the 
control  of  school  sinking  funds. 
401. 

Section  3970-4,  relating  to  cus- 
tody of  school  sinking  funds.    401. 

Section  4047,  relating  to  the  cus- 
tody of  school  sinking  funds.    401. 

Sections  3340  and  3341,  relating 
to  switching  facilities.    412. 

Section  4364-20,  relating  to  keep- 
ing open  on  Sunday  places  where 
intoxicating  liquors  are  sold.    429. 

Section  1777,  empowering  the 
city  solicitor  to  sue  in  the  name 
of  the  city,  whenever  the  condi- 
tions of  the  grant  of  an  easement 
creating  a  public  duty  is  being 
violated.   '489. 

The  Rogers  law  and  the  inter- 
urban  act  with  reference  to  the 
issue  and  acceptance  of  transfers. 
489. 

Section  4974,  relating  to  the 
creation  of  trusts.     518. 

Section  2SC2,  relating  to  coun- 
sel fees  in  actions  brought  against 
county  officers.     505. 

Section  1271,  relating  to  the  ap- 
pointment of  assistant  prosecuting 
attorneys  in  certain  counties.   505. 

Section  1297,  relating  to  the  sal- 
aries of  prosecuting  attorneys  in 
certain  counties.    505. 


Section  845,  relating  to  attor- 
neys appointed  by  county  commis- 
sioners.   505. 

The  act  of  April  21,  1904.  fixing 
the  compensation  of  county  com- 
missioners.   544. 

Sections  6017,  6018  and  6005,  re- 
lating to  administrators.    549. 

97  O.  L.,  546,  relating  to  railway 
*  crossings  of  streets  at  grade.    561. 

Sections  7321,  7325  and  7362,  re- 
lating to  imprisonment  and  sus- 
pension of  sentence.    622. 

Section  123  of  the  municipal 
code.    609. 

Sections  6090  and  6091  of  the 
administration  act.    653. 

Section  3629,  giving  the  right  to 
a  wife  to  insure  the  life  of  her 
husband.    646. 

STEPFATHER— 

A  stepchild  is  not  the  child  of 
her  stepfather  within  the  meaning 
^of  the  act  providing  for  exemption 
in  lieu  of  homestead,  unless  so 
declared  to  be  by  the  probate  court 
under  Sections  3137a  and  3139. 
105. 

SPECIFIC  PERFORMANCE— 

A  finding  or  decree  wherein  spe- 
cific performance  is  involved  will 
not  be  disturbed,  unless  it  is  made 
to  appear  that  the  order  below 
was  based  upon  error  or  misap- 
prehension.   501. 

The  grace  of  the  court  which 
prompts  the  enforcement  of  spe- 
cific performance  should  not  be 
bestowed,  when  in  addition  to  in- 
adequacy of  consideration  there 
appears  to  have  been  a  delusion 
on  the  part  of  the  seller  regarding 
property  values.    501. 

STATE— 

Lands  of;  right  of  railway  to 
cross  land  of  insane  asylum.    234. 

STREET— 

A  steam  railway  track  unlaw- 
fully in  the  street  is  a  public  nui- 
sance and  may  be  enjoined  by  one 
who  is  specially  damaged  thereby. 
109. 
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Board  of  public  service  not  au- 
thorized to  grant  right  to  lay  rail- 
way track  in  street,  when.     109. 

Railway  track  in  street,  but  not 
opposite  the  property  of  a  com- 
plaining abutter.    109. 

Mere  delay  in  travel  suffered  by 
an  abutter  in  common  with  the 
general  public  from  the  presence 
of  a  railway  track  in  the  street  is 
damnum  absque  injuria,  when. 
109. 

School  property  not  rendered 
liable  to  assessment  for  improve- 
ment of,  by  petition  therefor, 
when.    122. 

Where  the  lien  of  an  assessment 
has  already  attached,  it  will  not 
be  defeated  by  the  subsequent  pur- 
chase of  the  property  by  a  school 
board.     122. 

Uncertain  effect  of  new  school 
code  as  to  liability  of  public  school 
property  for  street  assessment 
levied  after  passage  of  code.    122. 

To  render  effective  a  signature 
to  a  petition  for  a  street  improve- 
ment, it  must  be  that  of  the  owner 
of  the  property  at  the  time  of  the 
passage  of  the  ordinance  ordering 
the  improvement    21C. 

Jurisdiction  of  council  to  order 
improvement  of;  nature  of  title  in 
petitioner  necessary  to  give  valid- 
ity to  petition;  signature  of  dow- 
ager does  not,  but  of  owner  of  life 
estate  does  bind  the  property; 
benefits  where  heavy  traffic  has 
injured  the  street.     216. 

Liability  of  street  railway  com- 
pany for  its  proportionate  share 
of  all  items,  including  curbing, 
entering  into  the  cost  of  a  street 
improvement  as  to  which  the  com- 
pany is  bound  by  its  franchise  to 
bear  a  pro  rata  share.     438. 

The  filing  of  specifications  for 
the  repair  of  a  street  may  be  dis- 
pensed with,  where  the  work  is  to 
be  performed  by  the  municipality 
directly,  and  not  by  contract.    368. 

The  fact  that  a  street  is  repaired 
in  sections  or  parts  does  not  in- 
validate the  assessment,  therefor. 
368. 


The  common  pleas  court  is  with- 
out Jurisdiction  under  97  O.  L., 
546,  to  grant  permission  to  a  rail- 
road to  cross  a  street  at  grade  un- 
less such  road  is  a  steam  road;  if 
not  a  steam  road,  permission  to 
cross  must  be  conditioned  upon  the 
acquiring  of  the  right  from  the 
municipality  either  by  agreement 
or  condemnation.    561. 

STREET  RAILWAYS— 

Reports  of  accidents  made  to  a 
superior  officer  by  conductors  and 
motormen  are  not  privileged,  and 
must  be  produced  under  a  sub- 
poena duces  tecum  in  suits  against 
the  company  on  account  of  such 
accidents.     93. 

Construction  of  provision  in 
grant  as  to  the  company's  share  of 
cost  of  improving  the  street;  li- 
ability of  the  company  for  cost  of 
curbs  and  all  items  of  cost  enter- 
ing into  the  improvement.     438. 

Construction  of  the  Rogers  law 
and  the  interurban  act  with  ref- 
erence to  the  issue  and  acceptance 
of  transfers;  a  transfer  not  a  mere 
privilege,  but  a  right  based  upon 
a  consideration;  the  words  **traf- 
fic  agreement"  a  misnomer,  when; 
classification  of  passengers  as  ur- 
ban and  interurban  without  war- 
rant.   489. 

Sub-lessees,  equally  with  lessees, 
of  rights  under  a  street  railway 
franchise  are  bound  by  all  the 
limitations  of  the  grant  to  the 
original  company.    489. 

Authorltjr  of  city  solicitor,  un- 
der Section  1777,  to  sue  to  enjoin 
a  traction  company  from  refusing 
to  give  or  receive  transfers  in  ac- 
cordance with  the  grant  of  the 
original  company.     489. 

Liability  of  company  to  intend- 
ing passenger  who  has  come 
within  a  sphere  of  peril  from  the 
car  and  is  injured  by  the  com- 
pany's appliances  before  actual 
contact  with  the  car.     537. 

Where  it  was  charged  that  the 
motorman  of  the  car  in  collision 
was  intoxicated  five  hours  before 
the  accident  occurred.     633. 
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Charge  of  court  as  to  highest 
degree  of  care,  and  pecuniary  in- 
jury from  loss  of  time;  instruc- 
tions on  abstract  proposition  of 
law  open  to  technical  objection, 
but  not  prejudicial.    633. 

SUBROGATION— 

Widow  is  not  subrogated  to 
mortgage  lien  discharged  In  part 
with  her  separate  means.    209. 

Private  uses  of,  as  distin- 
guished from  contemplated  uses 
at  time  of  original  dedication. 
257. 

The  laying  of  telephone  mains 
not  embraced  within  the  original 
dedication  and  impckaes  a  new 
servitude.     257. 

A  municipal  corporation  has  no 
rights  in  the  streets  which  can 
be  sold  to  a  gas  company,  and 
•  exactions  from  such  a  company, 
whether  for  revenue  or  for  other 
purposes,  are  void.     293. 

SUMMONS— 

Failure  to  issue,  upon  the 
mayor  under  a  petition  to  con- 
test a  Bran  nock  law  election 
makes  necessary  the  striking  of 
the  petition  from   the  files.    117. 

SUNDAY   LAWS— 

The  law  prohibiting  hunting  or 
shooting,  or  having  in  the  open 
air  any  implements  for  hunting 
or  shooting  on  any  Sunday,  is 
constitutional.    13. 

The  proviso  contained  in  Sec- 
tion 7033,  relating  to  the  transac- 
tion of  business  on  Sunday,  cov- 
ers the  period  of  time  commonly 
observed  as  the  seventh  day,  or 
Sabbath,  which  begins  with  the 
appearance  of  the  stars  on  Fri- 
day evening  and  ends  at  the  same 
time  on  Saturday  evening.     276. 

An  affidavit  charging  keeping 
a  place  open  on  Sunday  where  in- 
toxicating liquors  are  on  other 
days  of  the  week  exposed  for  sale 
and  sold,  is  sufficient,  when.    429. 

Error  does  not  lie  to  the  re- 
fusal of  a  mayor  to  grant  a  trial 
by  Jury  to  one  charged  for  the 
flrst  time  with  permitting  a  sa- 


loon to  remain  open  on  Sunday. 
429. 

SURETY— 

Rights  of  a  surety  on  one  of 
several  notes  secured  by  mort- 
gage, which  was  foreclosed  in  a 
partition  proceeding  to  which  he 
was  not  a  party.     145. 

Surety  on  note  claiming  release 
by  virtue  of  an  extension;  burden 
upon  the  surety  to  prove  that  the 
extension  was  granted  upon  a 
definite  agreement  based  upon  a 
sufficient  consideration.     646. 

The  requirement  of  Section  5833 
as  to  notice  by  a  surety  to  the 
principal  debtor  must  be  strictly 
complied  with,  and  where  the 
principal  debtor  is  a  woman,  no- 
tice to  her  husband  does  not  sat- 
isfy the  statute.    145. 

In  a  suit  against  the  principal 
debtor  and  the  surety,  it  is  not 
error  to  permit  the  introduction 
of  parol  testimony  to  explain  the 
words  ''unless  otherwise  satisfied" 
found  in  the  mortgage.     145. 

SURPLUSAGE— 

In  an  action  for  wrongful  death 
or  personal  injuries,  an  allegation 
that  the  plaintiff  was  without 
fault  is  mere  surplusage,  when. 
527. 

Where  the  answer  is  a  general 
denial  and  a  plea  of  contributory 
negligence,  the  plea  as  to  contrib- 
utory negligence  is  not  surplus- 
age.    527. 

TAXATION— 

Unpaid  taxes  which  were  a  lien 
at  the  time  of  the  transfer  of  the 
property  can  not  be  recovered  by 
the  purchaser  on  the  ground  of 
breach  of  the  covenant  of  special 
warranty  in  a  deed  conveying 
only  the  "right,  title  and  interest" 
of  the  grantor.     41. 

Of  partnership  property;  in- 
junction against  the  separate  list- 
ing of  individual  interest  therein. 
7S. 

Sections  1343a  and  13436,  pro- 
viding for  the  appointment  in  cer- 
tain counties  of  persons  to  dis- 
cover property  omitted  from  the 
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tax  duplicate,  are  unconstitutional 
for  lack  of  uniformity  of  opera- 
tion; but  the  limitation  found  in 
Section  1343-4  upon  the  operation 
of  Sections  1343-1,  1343-2  and 
1343-3  should  be  disregarded,  and 
these  statutes  upheld.    153. 

The  duties  of  a  tax  inquisitor 
are  not  those  of  a  public  officer, 
but  of  an  employe,  and  provision 
for  his  appointment  rather  than 
election  is  therefore  not  open  to 
constitutional  objection.     753. 

Contracts  entered  into  by  coun- 
ty officers  with  tax  inquisitors 
are  not  illegal  because  they  stip- 
ulate, etc.    153. 

A  tax  inquisitor  is  not  entitled 
to  any  percentage  added  by  law 
or  levied  and  collected  as  such; 
is  not  excluded  from  furnishing 
evidence  of  omitted  property  to 
be  listed  in  the  name  of  a  dece- 
dent; may  discover  the  existence 
of  such  property  from  inventories 
filed  in  the  probate  court;  but  his 
percentage  will  be  limited  to  taxes 
which  should  have  been  returned 
in  the  lifetime  of  the  decedent; 
in  the  case  at  bar  is  entitled  to 
a  percentage  on  addition  to  the 
returns  of  Insurance  companies 
for   preceding   years.     153. 

TAX-PAYER^ 

The  moment  property  is  listed 
and  returned  to  the  auditor  it  be- 
comes charged  with  taxes,  and 
its  owner  assumes  the  legal  status 
of   a    tax-payer.     505. 

A  suit  brought  by,  to  enjoin  the 
l3sue  of  water  works  bonds,  must 
be  regarded  under  the  circum- 
stances of  this  case  as  brought  in 
the  Interest  of  a  competing  water 
company,  and  the  plaintiff  has  no 
standing  in  court.    609. 

TELEPHONE-^ 

The  laying  of  telephone  con- 
duits in  the  street  is  not  one  of 
the  purposes  of  the  original  dedi- 
cation and  imposes  no  additional 
servitude.     257. 

The  direction  that  a  requisition 
issue  may  be  given  by  the  gov- 
ernor by  telephone.    265. 


TENANTS  IN  COMMON— 

The  statute  of  limitations  does 
not  begin  to  run  in  favor  of  a 
tenant  in  common  in  possession 
until  some  overt  act  takes  place, 
which  unmistakably  indicates  an 
assertion  of  ownership  of  the  en- 
tire premises  to  the  exclusion  of 
the  co-tenant.     269. 

Where  quit-claim  deeds  are 
given  for  the  sole  purpose  of  ef- 
fecting a  partition,  an  exception 
is  made  to  the  general  rule  as  to 
after-acquired  title  in  real  estate, 
and  such  deeds  will  be  treated  as 
containing  an  implied  covenant 
that  the  grantor  owns  the  prem- 
isBfl  conveyed.     269. 

The  fact  that  the  plaintiff  in 
an  action  to  quiet  title  obtained 
a  quit-claim  deed  from  one  of  the 
defendants,  will  not  be  held  to 
raise  a  presumption  or  acknowl- 
edgment of  co-tenancy.     269. 

TERM  OF  OFFICE— 

A  secretary  of  water  works 
trustees,  although  appointed  for 
a  fixed  term,  can  not  enforce  a 
claim  for  salary  for  remainder 
of  term  when  discharged  before 
his  term  had  expired.  55. 
TIME— 

Period  of,  covered  by  the  pro- 
viso contained  in  Section  7033, 
prohibiting  the  transaction  of 
business  on  Sunday.    276. 

Within  which  an  election  must 
be  held  under  the  Brannock  local 
option  law  is  mandatory.    353. 

TITLE—         4 

After-acquired  title  to  real  es- 
tate derived  through  partition 
proceedings;  does  not  raise  a  pre- 
sumption or  acknowledgment  of 
co-tenancy,   when.     269. 

One  who  is  compelled  to  vacate 
a  building  because  of  an  order  by 
the  building  inspector  that  it  be 
torn  down  is  not  evicted  by  title 
paramount  393. 
TORT— 

Committed  by  employe  of  a  mu- 
nicipality; liability  of  the  munic- 
ipality depends  upon  the  nature 
of  the  employment.    480. 
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TRADES  AND  OCCUPATIONS— 
The  business  of  defending  physi- 
cians against  civil  suits  for  mal- 
practice Is  a  professional,  and  not 
an  Insurance  business.    185. 

TRAFFIC  AGREEMENT— 

A  misnomer  when  used  by  trac- 
tion companies  as  In  this  case. 
489. 

TRANSFERS— 

When  a  street  railway  fran- 
chise contains  a  provision  for  the 
issuing  of,  passengers  may  ask  for 
them,  not  as  a  privilege,  but  as  a 
right  based  upon  a  consideration; 
construction  of  the  Rogers  law 
and  the  Interurban  act  with'  ref- 
erence to  transfers.    489. 

TREJASURER— 

Interest  on  funds  deposited  by 
a  village  treasurer  and  paid  to 
him  can  only  be  recovered  in  a 
suit  prosecuted  by  an  officer  or 
officers  authorized  so  to  do.    201. 

TRIAL— 

A  demurrer  to  an  answer,  which 
denies  averments  of  fraud  in  the 
petition,  and  alleges  that  the  price 
paid  was  reasonable,  that  the 
plaintifP  has  suffered  no  damage, 
and  that  non-compliance  with  stat- 
utory requirements  was  Inadver- 
tant  rather  than  willful,  raises 
different  questions  from  those  de- 
termined on  demurrer  to  the  pe- 
tition, and  should  be  determined 
independently  of  the  ruling  on 
demurrer  to  the  petition.    303. 

A  witness  is  hiii&self  the  sole 
Judge  as  to  whether  the  answer 
to  a  question  which  has  been  pro- 
pounded will  incriminate  him;  a 
witness  is  within  his  privilege  In 
refusing  to  answer  as  to  whether 
he  was  the  agent  of  a  certain 
party,  when.    641. 

TRUST— 

A  continuing  and  subsisting 
trust  undeft'  Section  4974  is  not 
created  by  the  appointment  of  an 
executor  or  administrator.    518. 

VERIFICATION— 
Requirement    as    to,    complied 


with  in  the  matter  of  a  petition 
to  contest  a  Brannock  law  elec- 
tion, when.    117. 

VENUE— 

Not  error  for  a  mayor  to  over- 
rule a  motion  for  change  of,  where 
there  was  no  other  person  to 
whom  the  case  could  have  been 
legally  sent  for  trial,  and  the 
ground  of  the  motion  was  that  the 
mayor  was  a  material  witness  in 
the  case.    241. 

VERDICT— 

Where  the  gravamen  of  the  pe- 
tition is  failure  to  have  a  danger- 
ous machine  guarded  and  failure 
tor  Instruct  an  immature  person 
in  its  use;  a  jury  in  returning  a 
special  verdict  need  only  state  the 
determinative  and  ultimate  facts. 
448. 

Silence  of  the  jury  upon  the 
question  whether  the  plaintiff  was 
without  fault,  does  not  amount  to 
a  finding  against  him  in  a  negli- 
gence case,  when.    448. 

Judgment  will  be  granted  on  a 
special  verdict  only  when  determ- 
inative facts  sufficient  for  its  sup- 
port remain  after  the  verdict  has 
been  stripped  of  all  improper  mat- 
ter.    448. 

Should  be  directed  for  the  de- 
fendant at  the  close  of  plaintifTs 
evidence,  or  a  non-suit  granted, 
whenever  the  probative  value  of 
plaintiff's  evidence  is  so  slight 
that  it  would  be  necessary  to  grant 
a  motion  for  a  new  trial  were  a 
verdict  for  plaintiff  based  upon  it 
469. 

Every  reasonable  hypothesis 
will  be  indulged  for  the  purpose 
of  reconciling  the  answers  to  spe- 
cial Interrogatories  with  the  gen- 
eral verdict    627. 

VOTE— 

The  casting  of  a  ballot  improp- 
erly marked  is  not  the  casting  of 
a  vote,  and  in  determining  the 
number  of  votes  cast,  only  those 
indicating  the  expression  of  a 
choice  should  be  counted.    373. 

Where  a  vote  is  made  a  tie 
through    inability    to    determine 
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how  an  insane  man  roted,  the 
court  will  declare  that  no  election 
was  held  under  the  statute.    373. 

WAGES— 

Where  received  in  lieu  of  sick 
benefits  by  one  who  was  injured 
through  the  fault  of  another,  the 
amount  so  received  can  not  be 
again  awarded  by  a  jury  in  fix- 
ing damages.    30. 

WAIVER— 

Acceptance  of  part  of  leased 
premises  not  a  waiver  of  right  to 
abandon  lease  for  failure  to  de- 
liver all  the  premises  covered  by 
the  lease.    50. 

A  policyholder  in  a  fire  insur- 
ance company  who  alleges,  in  a 
suit  on  the  policy,  that  he  "has 
duly  kept,  observed  and  perform- 
ed all  the  requirements  and  con- 
ditions contained  in  said  policy," 
Is  not  in  a  position  to  avail  him- 
self of  a  waiver  of  a  provision 
therein.     246. 

WARRANT— 

For  requisition  may  be  signed 
by  the  governor  in  blank,  when. 
265. 

WATER  WORKS- - 

The  sale  of  a  duly  authorized 
issue  of  water  works  bonds  can 
not  be  enjoined  at  the  suit  of  a 
tax-payer  who  is  acting  in  the  in- 
terest of  a  competing  water  com- 
pany.   609. 

WIDOW— 

An  ante-nuptial  contract  or 
marriage  agreement  in  order  to 
bar  a  widow  from  dower  must  be 
shown  to  have  been  fair,  reason- 
able and  Just  to  the  wife  under 
all  the  circumstances  existing  at 
the  time  the  agreement  was  en- 
tered into.    33. 

There  is  no  statutory  provision 
whereby  a  surviving  wife  may 
elect  to  take  under  the  law;  her 
rights  under  the  law  are  not  su- 
perseded or  abrogated  by  any  pro- 
vision made  for  her  in  the  will 
requiring  her  to  elect;  a  widow 
who  does  not  elect  to  take  under 
the  will  is  entitled  to  dower  in 


all  lands  with  which  her  husband 
died  seized,  and  her  distributive 
share  from  lands  converted  into 
inoney  for  distribution.    190. 

WITNESS— 

Can  not  be  held  for  contempt  in 
refusing  to  answer  questions 
which  call  for  hearsay  testimony. 
93. 

Per  diem,  which  the  prosecution 
has  agreed  to  pay  them  in  addi^ 
tlon  to  what  they  will  receive 
from  the  state  is  a  proper  subject 
of  cross-examination*    241. 

The  fact  that  the  mayor,  before 
whom  a  prosecution  for  keeping  a 
place  where  intoxicating  liquor  is 
sold  has  been  brought,  is  a  ma^ 
terial  witness  is  /lot  ground  for 
granting  a  motion  for  a  change 
of  venue,  when.    241. 

Is  himself  the  sole  Judge  as  to 
whether  an  answer  will  incrim^ 
inate  him;  but  the  party  ag- 
grieved may  prove  if  he  can  in  an 
action  for  damages  that  the  rea- 
son given  was  false  and  the  re- 
fusal to  testify  willful.    641. 

Where  a  witness  who  has  re- 
fused to  testify  is  committed  as 
contumacious,  the  burden  is  upon 
the  sheriff  in  habeas  corpus  pro- 
ceedings to  show  that  the  com- 
mitment was  legal.    641. 

In  the  absence  of  anything  in 
the  record  showing  the  nature  of 
the  action  in  which  a  contuma- 
cious witness  was  being  examined, 
a  court  will  not  hold  in  habeas 
corpus  proceedings  that  the  wit- 
ness was  legally  committed  for 
refusing  to  answer  as  to  whether 
he  was  the  agent  for  a  certain 
party.    641. 

A  Jury  should  be  instructed  that 
if  they  find  the  hypothesis  upon 
which  the  opinions  of  expert  wit- 
nesses has  been  based  is  not  in 
accordance  with  the  facts,  such 
opinions  should  be  treated  as  of 
no  value.    676. 

WILLS— 

The  rule  which  permits  resort 
to  extraneous  evidence  to  make 
clear  the  language  used  by  a  tea- 


Tid 


INDAX 


tator  In  his  will,  does  not  permit 
the  reading  therein  of  a  provision 
as  to  which  the  will  is  silent,  or 
of  the  adding  thereto  of  a  sub- 
stantial bequest.     280. 

A  testator  can  not  dispose  of  his 
body  by  will.     405. 

WORDS  AND  PHRASES— 

Technical  words  and  phrases  in 
a  written  instrument,  such  as  "de- 
vise," "release,"  "mine-let,"  and 
"royalty,"  will  not  be  allowed  to 
defeat  the  manifest  Intention  of 
the  parties  as  otherwise  expressed 
in  the  instrument.    424. 

The  words  "traffic  agreement"  a 
misnomer  when  used  by  traction 
companies  as  in  this  case.    489. 


The  word  '^railroad"  should  be 
understood,  where  used  in  the 
statutes  of  Ohio,  to  mean  a  steam 
road.    561. 

The  words  "legal  representa- 
tives," as  used  to  designate  the 
beneficiary  in  a  certificate  issued 
by  a  mutual  benefit  association, 
under  Section  3630  prior  to  the 
amendment  of  1891,  mean  the 
"family  and  heirs  of  the  deceased 
member,"  and  not  his  administra- 
tor.    G73. 

WORK  HODSEJ— 

Power  to  release  prisoners  from, 
under  the  "Cleveland  federal 
plan."    65. 


■■<-  f 


—  -*  •  -^\ 


HARVARD  LA\fJUBR^RN 


> 


